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r for two scenarios. The first being that
rather than act in the best interest of the k?est intergs't of civi1ian5,_name|y
palestinian civilians living under lsraeli belligerent mlhtar\-/”?ccupanonl t.he
United States will act solely in the best interest ?f'lsragl. e szcond being
the fear that Israel will be elected as a non—admlmstermg m.em er, thereby
influencing how and to what extend the trust territory is controlled or

In my opinion there is a great fea

governed.
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g

with a 98 perce'znt voter turn-out, almost 80 percent of East Timorese voted
in favor of their self-determination as an independent State and outright
rejection of Indonesian control and occupation,

It was based on this referendum vote that the interna

_ i tional protection force
was invoked and implemented.

Ultimately, the question of whether international protection is necessary for
Palestine hasalready beenanswered based on the 48-yearongoing belligerent
military occupation by Israel. The real questions to be answered are whether
the international community is willing to take up its responsibilities toward
achieving Palestinian aspirations and internationally recognized right of self-
determination, and if the decision to implement international protection is
finally taken, what will it look like.

Notes:

Why the Trusteeship Council is not a viable option for Palestine?

The Trusteeship Council, a principal organ of the UN, was initially established
for the protection of those trust territories, which were former mandates
of the League of Nations. The objective of the trusts were to administer
territories in the best interest of both inhabitants and international peace
and security — a cornerstone of both the League and UN.

The last Trust Territory was Palau, which gained its independence in 1994,
and the Trusteeship Council was thus suspended that year.

As it relates to Palestine, it was first suggested that the Trusteeship Council
invoke its mandate for the protection of Palestine following the British
Mandate’s administration. Although the United States brought forward
the main proposal for a Trusteeship in 1948, they took no steps to actually
implement it. Finally, with the establishment of the State of Israel two
months after the proposal, the idea of a Trusteeship for Palestine became
moot,

Now, under the UN Charter, the Trusteeship must follow a framework

tonsisting of UN Member States operating as ad'ministermg a?dlngz;
administering states. However, the main pillar of this framework'ir.\ct urin
the 5 permanent members of the Security Council. The non-adminis ener:
States are elected by the General Assembly, and both the 5 perma

- Council.
MeMbare and & nan_administering states, would act as the
‘* Digitized by Birzeit University Library
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nt of the Mission, East Timor was able to rid itself

Within 3 years of deployme
nd gain its independence.

of the military occupation a

It should be noted that the intern
as well as Kosovo, not only estab

civilian populations, but both stated t :
to their homes. The protection force for East Timor was tasked with paving

the way for refugees to return to their homes, though not specifically tasking
the protection force with coordinating their return. The protection force for
Kosovo however, merely opened the door for international organizations to

coordinate refugees’ safe return.

ational protection forces in both East Timor,
lished the structure of protection for the
he necessities for the return of refugees

lll. Defining Moments in International Protection: Kosovo and East
Timor

In Kosovo, the multi-faceted international protection force was not only
implemented to stop the widespread and systemic forms of violence and
outbreak of war, but additionally supported the protection of ethnic-
minorities. It imposed a system of physical security for inhabitants, while
ensuring that ethnic-minorities could maintain their identity through such
measures as ensuring freedom of movement, access to basic services, and
the right to housing — all issues Palestinians face as a direct result of the
Israeli Occupation.

Although the Mission to Kosovo still exists today, its functions are to a
lesser-degree than when it was first implemented, mainly due to Kosovo's
independence. International supervision was officially terminated in 2012,
following Kosovo’s creation and implementation of rule of law initiatives,
namelyapolice body, functional judiciary, and adoption of a new constitution.
Thfa greatest successes in the Kosovo case as it relates to Palestine, was the
ability to end the brutality against the civilian population, while transitioning
.effectively and the strict adherence to a timetable for permanent status
issues ~'b0th of which have been the main obstacles to ending the Israeli
occupation and achieve the aspirations of viable Palestinian State.

TP:?deﬁnin_gfact'orintheMissionto EastTimorwere the popular consultations:
:vnc:c?nr::i:gf:; lzstgeo formofa referendum vote. The UN Mission facilitated
determine for the| : 010 East Timorese as they went to the ballot boX to
e mselves, whether to remain under Indonesian cont"‘"l'
neonesian proposal and ultimately separate from Indonesia:
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War — therPtb‘y.not interfering with States until the Security Council beefed
up their activities and international involvement.

B. Structure of Territorial Protection

The second main legal aspect of international protection, which is probably
the most important aspect in my opinion, is the structure. The structure
of an international protection regime ultimately sets governance: how will
governance be administered, who will administer it, with there be a peace
keeping or monitoring force, if so, will it me multinational, will it be led by one
country or many, will it be NATO or the International Red Cross, will there be
administering committees or provisional councils assembled, and if the legal
basis was not based on a Resolution, how long will the protection regime be
in place, which is crucial — especially in a case as sensitive as Palestine.

During East Timor, for example, the legal basis was built on Security Council
Resolution 1272 and the 1999 Agreement between Indonesia and Portugal
on the question of East Timor. In that case, Indonesia invaded East Timor
in 1975 and subsequently declared East Timor as an Indonesian province,
thereby imposing a military occupation onto East Timor, with some parallels
to the Israeli Occupation of Palestine. The General Assembly rejected the
assertion, stipulating that the Assembly “Rejects the claim that East Timor

. has been integrated into Indonesia, inasmuch as the people of the Territory

| have not been able to exercise freely their right to self-determination and
independence.”

Over 20 years later, an agreement between Indonesia and Portugal was
reached — specifically requesting the Secretary-General establish a UN
Mission to carry out the agreement. Shortly after, violence broke out and
Indonesia requested that the Security Council establish a multinational
Peace and security force.

n 1272, the international protection force
Wwas deployed, with a specific timeline for 3 years. ATransitional Administrator
Was appointed, and the protection forced was deployed‘ar?d led by Austra}na.
| Inaddition to identifying a specific time period for the M:s.5|on, the Resolution
| setaframework to include exactly how many peace-ke-eplr.lg trooPs, or boo;c;
| onthe ground would be deployed, how many mom’.corlng Oﬁ-]c-frse:?cis
E be deployed, the framework for a safety net‘ for soma.l and a:lndslawané
i 8overnmental capacity-building efforts, humanitarian assistance,

Al

| Under Security Council Resolutio
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and thus, created UNRWA. Unfortunately, the resylt

scope of these statues, ' -
ces received less protection and assistance than

was that Palestinians refug
other refugee groups.

More precisely Article 1D of the 1951 Convention states in relevant part:
“This Convention shall not apply to persons who are at present receiving
from organs or agencies of the United Nations other than the United Nations
High Commissioner for Refugees protection or assistance.” The ambiguity in
interpretation has left Palestinian refugees and internally displaced persons

at a significant loss across the board.

1l The Legal Basis and Structure of Territorial Protection

Shifting now to a discussion of territorial protection, mainly the international
protection of territory, which has been the latest discussion as it relates to
palestine, simplistically, we have two main legal aspects: (1) the legal basis;
and (2) and the structure.

A. Legal Basis of Territorial Protection

Firstly, the legal basis sets out the justification under international law,
whether under international human rights law, international humanitarian
law, and/or treaties which have come to be understood as customary
international law. Since the birth of the United Nations from the League of
Nations, there has been growing reliance on Security Council Resolutions
however, as the legal bases for international protection regimes. However,
even the legal bases under Security Council Resolutions must still requisite
their foundation within Chapters VI and VIl of the UN Charter.

For example, Security Council Resolution 1244 established the UN Interim
Administration Mission in Kosovo, which was in and of itself, adopted
under Chapter VIl of the Charter. Coupled with the 1999 peace plan, these
instruments provided the legal basis to allow international security presence
on th.e ground in Kosovo. Conversely, the British Mandate initiated i
P:Iestme following the First World War, was in fact created by a; Mandate of
:f:e:i?wgeuirzfa::: Oor;si(: nd subsequently adopted by the General AssemdlY
e o e UN. The General Assembly, which until around
e Securit'ty Council’g(').to body for most international disputes Priof ,ta
P e Kus ln'creasec% activities following Missions to somali
this period duri e Posn'a and others. Between World War ! and

uring the 1990's, the UN was more or less focused on the Cold
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u|nternational Protection: a Comparative Analysis”
Tamara Essayyad

L. What is International Protection?

What does international protection mean? In the context ofinternational law,
specifically during times of war, international protection could take severa]
forms. There are five types of forms of international protection, namely: (1)
Deployment of a Protection Force; (2) Deployment of a Monitoring Force; (3)
Direct Government Intervention; (4) Economic and Political Sanctions; and
(5) Monitoring Through an International Organization.

Ultimately, international protection asks the international community to take
the reins for a specified period of time since the State itself is either unable, for
various reasons, to either maintain order, protect its people, secure stability, or
fend off aggressive forces, with the purpose of restoring calm, order, stability,
or security.

In most cases, the United Nations, as the international entity of world players,
steps in to ensure States take up their obligations toward the affected State,
by surveying exactly what the affected State requires, sets the framework
based on these needs, sets a timeline for expiration upon completion of the
mission, and withdrawal once the objective is achieved.

Such interventions usually come in the form of protection of civilian
populations or territories. Civilian populations could include refugees,
whereas territorial protection extends not only to boundaries or borders,
but also the civilian population within those borders.

Since the days of the League of Nations, there have been several successful,
as well as unsuccessful international protection regimes established in
response to political and historical occurrences, namely due to war and
internal instability.

ne for example, was specifically
ble and catastrophic refugee
shift from

The original protection regime in Palesti
territorial. It wasn’t until there was a recogniza
Problem created as a result of the Nakba before there was a
territorial protection to refugee protection.

The Palestinian refugee issue significantly impa
High Commissioner for Refugees Statute and 1951
Status of Refugees. Palestinian refugees were spec

cted the drafting of the UN
951 Convention Relating to
fically excluded from the
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. Take into consideration the call of the Council of Palestinian Human

Rights Organizations on the expanded nature of protection needed for
palestinian refugees.?

Finally, the Council of Palestinian Human Rights Organizations called upon the
following, which must be reproduced here:?

1. The UNRWA Commissioner-General to reconsider the agency’s existing
focus on implementing emergency measures and cuts in essential

services, and instead focus on identifying long-term sources of funding
to bridge this shortfall.

2. Mr. Ban Ki-moon, in his capacity as the United Nations Secretary
General and as the chairman of the UN System Chief Executives Board

3. The UNHCR to make the filling of the legal protection gap from which
Palestinian refugees have long suffered a priority of the highest order;

4. The UNGA, and the Secretary-General, to consider the tabling of a
resolution which seeks to guarantee sufficient and stable financial
resources for UNRWA to fulfill its mandate. To this end, the steady
growth of the Palestinian refugee population and an extension of
UNRWA’s mandate must be factored in;

5. Mr. President, Mahmoud Abbas — through the Arab league, Islamic
Conference Organization and non-aligned states — to draft and issue
a UNGA decision which renders contributions towards the funding of
UNRWA'’s core budget as a mandatory obligation of third party states.
In doing so, UNRWA's budget will become both secure and sustainable,
similar to other specialized agencies, rather than the current status
whereby 97% of UNRWA's essential budget is dependent on voluntary

contributions and grants.

L e e
2. PCHRO Statement.
3. 1d,
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The Palestinian Authority mustensure that its Local Governance considers
within its planning process, all issues that would affect the camps.

Thirdly, with respect to the PLO:
ntation of all Palestinians, pre-

- The PLO must consider full represe
so that their voices are clearly

dating the palestinian refugee crisis,
represented within the PNC.

. The PLO must not give up any rights in relation to ‘negotiations” with

the Occupying Power.

The PLO must ensure that its Department of Refugee Affairs is
empowered to create unified models of representation within all camps,
through the Popular Committees, and that it is also representative of all
palestinian parties, within all camps, whether or not they are registered.
On that note, the PLO should open its doors to all political parties to
ensure representation, if those parties choose to do so. An inclusive PLO
as a whole, and not individual parties, should represent refugees.

_ The Palestinian refugee population should, to the PLO’s best ability, be
represented within the Palestinian National Council.

Fourthly, with respect to UNRWA:

- Ensure open dialogue with the PLO where it is necessary to advocate
on behalf of Palestinian refugees on the international level, including
with relation to funding crises within UNRWA.

- Support modes of representation, with committees as necessary, to
ensure that the needs of the camps are being met accordingly.

- Support the strengthening of the Popular Committees vis-a-vis the |
PLO, and open a dialogue towards full political representation within
those popular committees. Working towards a unified model would be
of the best interest of both UNRWA and the PLO.

YVork to further strengthen the concept of UNRWA, as an agency of an
international organization, having human rights obligations towards its |
constituents. |
Strengtrlen dialogue with the host States, here particularly being the
Qccu.pv!ng Power and the Palestinian Authority, to see that there is o
discrimination of any kind between the citizens'and refugees.

‘* Digitized by Birzeit University Library



Ref i i
/—g efugees in their Homeland: The Question of Representation and Protectic

While UNRWA has taken on roles to extent their protection mandate, there
should be no doubt that the primary duty-bearer remains the St:ate. In
particular, for the oPt, this concerns the Occupying Power. To a lesser extent
this concerns the PA. Either way, it is important to consider that certain,
protectionmeasuresareof course interrelated. When speaking about physical
protection, for instance, this must be one that considers accountability in
the event that physical protection is lost. The PLO cannot deviate from its
representation role, or the other non-PLO parties for that matter, in fully
supporting accountability measures vis-a-vis UNRWA (such as those relating
to attacks on UNRWA schools) as well as at the international level and in line
with the principles of State and individual criminal responsibility.

While the recommendations that can be made to improve the lives of
Palestinian refugees are many, there are a few which are far overdue.

Firstly, with respect to the Occupying Power, recommendations would not be
relevant as its short, but brutal, history has shown that there is a clear lack of
respect and compliance with international law as it pertains to the treatment
of Palestinians. The Occupying Power must ensure its full compliance with
IHL, particularly as this relates to its obligations towards the refugees it has
created before and after it declared its State. It must also ensure that all
Palestinian refugees have a right to return in accordance with international
law and the relevant UN resolutions, and that their right to a remedy under
international law is fully realized. It must also ensure that until that is
done, it should fully ensure that the rights of refugees under IRL and IHRL
are fully achieved and that those refugees are treated equally and without
discrimination. The Occupying Power must also stop current practices that
amount to IHL violations and the creation of additional Palestinian refugees.
Secondly, with respect to the Palestinian Authority, as exercising the
governmental functions of the State of Palestine:

- The Palestinian Authority should consider and study accession to the

Refugee Convention and its Protocol.
- The Palestinian Authority should ensure that it affords, regardless of

that Palestinian refugees aré afforded the same rights
In particular, this concerns health,

here those cannot be afforded by

its accession,
and privileges given to its nationals.
employment, and other services, W
UNRWA.
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Policy Recommendations

(Legal Framework)

to distinguish between the regimes of representation
nce. The PLO remains the main forum for
representation vis-3-vis UNRWA and the host States. Obviously, these lines
are blurred in the case of the oPt where the PLO and PA are both present.
Additionally, the PLO must fulfill its mandate by providing the space for other
palestinian actors that are well supported by the refugee constituency as
well as reconfiguring and renewing the work of the PNC.

It remains necessary
from protection and assista

UNRWA, like the UNHCR, as an agency of an international organization,
does have human rights obligations towards those falling within their
mandate. While, as mentioned, they do not do the representing, the provide
protection and assistance and this requires full consideration of customary
human rights obligations. The PLO is key here, to serve as a collective voice
for refugee demands on protection and assistance.

Finally, the recent position paper of the Council of Palestinian Human Rights
Organizations should be noted as it raises very important concerns. This
paper was raised in light of UNRWA’s funding crisis and its effects on both
short-term and long-term interventions. The worry raised by the Council
was that the crisis would create a situation where UNRWA would “gradually
divest itself of its responsibilities towards those to whom it is mandated to
provide services”." It adds the following:

Indeed, this mandate in its present form is already narrower in its
understanding of ‘protection’ than that afforded by international law.
Hence, it must also be emphasized that international protection should :
be deemed to include physical protection (that is, the provision of safety |
l_J'ﬂd security), legal protection (ensuring fundamental human rights
including accountability and the non-repetition of international crimes 1
particularly, in the Palestinian case, those of forcible population transfer

anf! deportation), and humanitarian assistance (including the provision of
relief, shelters, health care and essential education)

1. Council ini : el
of UNc;vsipla:n::n 5 Human Rights Organizations, Position Paper on the Current Funding Ci5°
Imemnﬁ‘;ﬂs 4 er::-ne:monal RespoFsihimy and a Framework of Short and Long-term |nternation?
R, ;Z‘;UWB;:: h[l:]alntaining the Functioning of UNRWA, and Ensuring Fundament?

A R , [hereinafter ‘P o : ?page
pid=334&parent]d ..ioni.«-15c HRO Statement], http;//www.j|ac.ps/|ndeX-Php P
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of the camps’ living conditions in order to support the refugees’

resilience.
The refugees noted that their stay in the camps in the areas under the
control of the Palestinian Authority is considered as a stay in a “host country”
until their return to their country of origin. At the same time, the refugees
are Palestinian citizens with the same rights and obligations as any other
palestinian citizen, thus the PA should avoid practicing any direct or indirect
discriminatory policies towards the Palestinian refugees.
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and as a consequence eliminating the international dimension of the

refugees’ issue-

. Therefore, austerity policies aim to diminish the refugee cause and for

that reason it has to be resisted.

The Palestinian Authority and Palestinian Negotiators

« The Palestinian refugees’ lack of confidence in the performance of
Palestinian negotiators has increased as a result of the latter’s political
discourse that drifts away from emphasizing on UN General Assembly
Resolution 194, and stresses on “3 consensus for a just solution for the
refugee issue”. The refugees noted that the Palestinian Authority does
not demonstrate a genuine concern in the right of return.

«  Therefore, it is substantial to restore the political discourse regarding
the right of return based on resolution 194, focusing on the legal and
political terminology to endorse the principle of the right of return and
to avoid referring to it on basis of “consensus for a just solution”.

«  Furthermore, the lack of confidence in the Palestinian negotiator’s
performance correlates with the negotiations terms of reference, which
favors futile negotiations and overlooks the relevant international
resolutions, and henceforth stressing the need of identifying the
terms of reference. In regard to the right of return, it is essential to
emphasize on the implementation of resolution 194 reaffirming the
durable individual and collective rights of Palestinian refugees. Thus, if
any agreement that fails to ensure the fulfillment of the international

resolutions regarding the refugee cause was reached, then it stands @
not binding.

ThePalestinianAuthorityalongwiththe Negotiat'ionsﬁ\ffairsDepis\l"ﬂ""‘fnt

nee.d to involve Palestinian refugees in any negotiations concerning

thel_r_present and future status. Any one-sided unrepresentat'i"E

decnsnf)ns which exclude refugee representation should be avoided;

e.s[::‘etualiy those addressing delicate fateful issues concerning refuge®

ir;iues-ﬂ;l’ht!;jefore, decisi_ve_actions to resolve the Palestinian refuge®
ould be taken within the context of the right of return.

The Palestini i
alestinian Authority has to play a complementary role t0 the

UNRWA's in i
o the services sector and to contribute to the enhancement
‘% Digitized by Birzeit University Library



# Refugees in their Homeland: The Question of Representation and Protec

composed of economists, politicians, advocates and law-makers.
The main purpose of the representative body is to protect the right

of return and to take part in any future negotiations concerning the
Palestinian refugee issue.

The United Nations Relief and Works Agency (UNRWA)

o The Palestinian refugees consider UNRWA as the most important
international organization and view it as part of the camps’ structure
due to its historical role as service provider —a vital irreplaceable role.
In spite of UNRWA's limited role as a service provider, its presence is
seen as a political international message that symbolizes the refugees’
unremitting suffering.

o There has to be a distinction between political representation and
procedural representation regarding the refugee issue. The body that
is responsible for social services must not be seen as a representative
body. UNRWA is an international body established as a relief and
development agency with the purpose of providing jobs for forcibly
displaced Palestinians.

o Regarding the issue of protection, UNRWA is incapable of providing
protection to refugees due to its present structure and because
protection is not part of its legal jurisdiction. Thus, on one hand, it is
important to restore the Conciliation Commission, which has not been
established until today. On the other hand, it is equally important to
extend UNRWA's jurisdiction to include legal jurisdiction which will
enable it to carry out a role as a protection provider. A role to be
highlighted and stressed on during the discussion circles tackling the
issue of protection particularly after what the Palestir-ﬁan refugees
were subjected to during the last Israeli war on Gaza, orin Al-Yarmouk
Refugee Camp in Syria.

e |t is utterly necessary to uphold UNRWA as a body refponsitfle for the
refugees until their just demands are fulfilled, and ‘m. particular the
fulfillment of their right of return. The austerity pO!ICIES adop'ted by
the UNRWA, especially in the services sector, is negatively affecting the

refugee cause. The palestinian refugees expressed their‘ fe.al: oYer the
seen as a step towards diminishing the

ot vt o teuns canise through diminishing UNRWA' historic role
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Highlighting the institutional, legal and political p:zn?iﬂen:j:e of the PL_O'
much effort has to be dedicated in order to. rE_bUI it z?n tg restOTe. its
representative status democratically, while takmg into CO"S'dEra-U?n political,
social and ideological diversity in Palestinian society- The Palestinian refugee
cause must be a top priority on the PLO’s representat-lon. agenda,.especially
of those residing in camps and suffering the most. It is essential for the

palestinian refugees 0 depend on representatives elected from amongst
themselves to represent their aspirations and needs in isolation from any

political affiliations.

Representative Institutions in Camps
e The institutional structure implemented in the Palestinian refugee
camps is the outcome of a long struggle to organize the camps both
politically and socially, taking into account gender diversity (women
rights organizations), youth (youth centers), disabilities and artistic and
cultural aspects working in accordance with the popular committees
and the PLO. Despite of the deterioration that these institutions are
facing, they still represent the institutional infrastructure of the camps.
This requires to expand their powers and to trigger their various
responsibilities to include representation rights of all social groups |
residinginthecamps.Itbecamevitaltodevisedemocraﬁcrepresentaﬁon
mechanisms responsible for refugee political representation and thus
develop an institutional system with representational power within
the PLO, allowing it to become the official channel of representation

for political unity of refugees and in order to preserve their collective
rights.

Political representation requires extensive discussions at the refugee
camp |.e\:'e| on the one hand and between the camps and the official
authorities, the civil society and the political factions on the other; s

BSI? n%ach at the best mechanism to give the Palestinian refugee issUe
a priority on the Palestinian agenda.

Su 3
awF::-::esanf enforce the popular committees’ role in raising public
BaE e sss ! ow:rds th.e refugees cause and their right of return-

ity of forming a representative body constituting of popula’

committees and instituti

utions that pl 3 e mpS:
* T ay acti he ca
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policy Recommendations

(Political and Socio- economic Representation Dimensions)

These policy recommendations are based on the outcome of the discussions and
interviews that took place with Palestinian refugees and their representatives
within the context of the project “The Political Representation of the Palestinian
Refugees” in the West bank and Gaza Strip during the project period. The
recommendations were also highlighted during the seminar held at Birzeit
University under the title “Palestine and International Protection” with the
purpose of presenting the legal and political research findings. Adopting these
policy recommendations is seen as a vital step towards expanding the seminars
held at the national level aiming to integrate refugees and their representative
organizations with other official, national and civil organizations in order to
come out with strong results to be implemented through practical steps in
order to develop political representation mechanism on the national, regional
and international levels.

Refugee Affairs Department — Palestine Liberation Organization (PLO)

Activating the issue of political representation for Palestinian refugee
requires the presence of an effective institutional framework capable of
opening channels of communication with States and other regional and
international organizations and of representing the rights of the refugees
on all levels — nationally, regionally and internationally. Despite of the feeble
state of the PLO, the refugee representatives consider it as the sole body
that they depend on in the process of establishing a mechanism for political
representation mechanism for the following reasons:

e The PLO has a legal status in the United Nations and wide international
recognition as the sole representative body of the Palestinian pe.ople,
whether on the land or the diaspora, which grants the PLO the national,
regional and international legitimacy.

hat embodies all Palestinians,

particularly the Palestinian

homeland and in diaspora.

*  The PLO is the political framework t
whether on their land or in the diaspora,
refugees residing in camps located in their

onal and structural mechanism that

ST i as an instituti =
S ons 2 f the Palestinian people,

represents the various representative groups o
in particular the Palestinian refugees.
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the their legal status.”*! One of the biggest challenges to Azzam’s assertions
is that the refugees would acquire the nationality of “their home country,
palestine”. Yet that Palestine, associated with the passports that would be
issued to them, would not be able to ensure the right to return. There have
been significant challenges to this, such as in the criticism from Ingrid Jaradat
and Anis Kassem that the PLO does not have the power to enact citizenship
laws — but this is still an open topic.'*?

: i registry, which
151. One of Azzam’s more interesting recommendations concerns the creatfon ::daintegrnarganatlv”
would “collated from UNRWAand governmental recordschroUBtigUE ERERIEg

: ring (close
This is a task that, in some way or another, could e consicerEd G e PUFPOSfe i el;-s:g mge(thnds
, f suri
to) full representation in the palestinian National Council for the purposes of en

ol as well.
towards the right to self-determination. Azzam leans towards this idea
152, Shabaka brief.
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by refugees in host States remains limited”.® With respect to the various
mechanisms available at the governmental level, this particularly concerng
the roles of the Parliamentary Committee on refugeesas well as the Refugees
Affairs Department of the PLO.

ment (NAD) has taken a broader, justified
approach in identifying who exactly constitute palestinian refugees.'#’
They refer to the ‘original’ refugees (of 1948), the ‘1967 refugees’ and the
hundreds of thousands more displaced as a result of “Home demolitions,
forced evictions, the construction of |srael’s Wall, as well as revocation of
residency rights and deportation” and other colonization efforts of Israel %8

The PLO Negotiations Affairs Depart

Another aspect relates to integration into the future Palestinian States within
the 1967 borders. As the PLO NAD has rightly noted, “resettlement in the

palestinian state may be an attractive option but providing refugees with

such an option cannot preclude their right to return”.*

In terms of citizenship of Palestinian refugees, a recent debate has been
initiated on this topic by Fateh Azzam in Al-Shabaka.'*® His argument is that
the recognized State of Palestine should begin a process of issuing passports
toits refugees and enter into bilateral agreements with other States regarding

S ———

146, Shiblak paper, para. 10. There is a misconception here, in that the PA has a role in working on the
rights of refugees. This is mostly symbolic, given that the PA is nothing mere than an administrative
entity, a “functional State” if you will, only concerning areas where it can exercise its very limited
jurisdiction. Nevertheless, in the form of their Foreign Affairs, the Ministry has a certain role in
channeling messages with respect to refugees, as mandated by the PLO. Further, Shiblak perhaps
narrates a further misconception that “A sovereign Palestinian state within 1967 borders would
act as a catalyst to resolve the refugee issue and put an end to Palestinian statelessness”. While |
he bases this on a regional framework which would include “repatriation, compensation and full |
citizenship rights in their countries of residence” this is far from the reality given the large refugee
demand !? refurn to their countries of origin. Full citizenship rights is one this, but this should not ,
affect the inalienable right of return. See also Shiblak brief.

147. PLO-NAD refugees.

148.1d., 2.

149.1d,, 7. indivi )
sh::t ,sza::srt:er, refugees_have the individual right to choose whether to return or resettle ek
: s, s.per resolution 194. With respect to those host States, even if they were to be g,anted
; citizenship, this does not negate the right to return |
50. Fateh Azz; b i .
s http'/az{-:é:ldk:mpusalj Palestine Should Give Its Refugees Citizenship, Al-Shabaka, May.5:
,efuglees o;mide of:h .org/bnefs/r?fugees-citizenship/. Mahmoud Abbas, when speaking about
o Ab: of’t, here being Lebanon, stated that he would not attempt to issu€ e
2009), htt -/;  Abbas: No PA passports for Palestine refugees, MAAN NEWS AGENCY (DE€: Z
, http:, www.maannewsAcom/Content.aspx?id=244982 ;
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state solution, regardless of whether that solution is in accordance with
international law. This is further evidenced in Article 5 of the resolution calls
for “ the achievement of a just, lasting and comprehensive peace settlement
petween the Palestinian and Israeli sides that resolves all outstanding core
issues” including refugees. In terms of representation, and its effects on
palestinian refugees, the resolution, which ‘upgraded’ Palestine’s status
from observer entity to that of non-member observer State,

Decides to accord to Palestine non-member observer State status in the
United Nations, without prejudice to the acquired rights, privileges and
role of the Palestine Liberation Organization in the United Nations as the
representative of the Palestinian people, in accordance with the relevant
resolutions and practice. ***

It further refers to the issue of refugees as an “outstanding core issue” to be
resolved, along with Jerusalem, settlements, borders, security and water.***
The main concern with this language is that it is made on the “basis” of the
1967 borders, rather than including language that would reaffirma solution
that it ground entirely in international law. For example, if the State of
Palestine means the oPt, then there is nothing to negotiate further than
the timetable for the Occupying Power’s withdrawal completely from the
occupied territories. Self-determination as such should not only be seen
within the scope of Palestine with the 1967 borders. Self-determination
comes in many forms and is not necessarily tied in with the territorial
constrains of a State. As such self-determination is a right provided to a
people, and the right of return is associated with that right. Without fully
affording Palestinian refugees their rights, self-determination cannot
be achieved. In sum, this paragraph was inserted so as not to affect the
PLO’s role as this related to their representation of the Palestinian people

collectively.

As Shiblak notes, “the ability of the Palestinian Liberation Organization or
the Palestinian National Authority to resolve the dilemmas encountered

. : ec. 4,
144, G A Res, 67/19, art. 2, Status of Palestine in the United Nations, U.N. Dac. A/RES/67/19 (D

2012).
145.1d., para. 5.
‘* Digitized by Birzeit University Library ‘



s
In going back to the legal framework, this paper ihasfeoked ?t ihe 'obligatmng
of lsrael, asthe Occupying Power, aswellasthe limited exercise of jurisdiction

by the PA. But what does this mean in terms of Palestine upgrade in status at
the UN and its widening recognition to over two-thirds of States?

The PLO has been recognized as the ‘sole legitimate representative of the
Palestinian people’. Yet in recent years, isole” has been largely removed, paving
the way for the involvement of non-PLO actors. For all purposes, the State of
Palestine (being the oPt) should be seen as nothing more than a ‘host State
under occupation’ for palestinian refugees {or what is referred to as ‘local
authorities’). This is obviously with due consideration to Article 47 of the
Fourth Geneva Convention. ! This is more evident in relation to the status of
the oPt before the legal effects of the Oslo Accords as explained above.

Yet with the passage of resolution 67/19, one of the issues that was
raised was in relation to what legal effects that resolution would have on
palestinian refugees. Resolution 67/19 did not go far enough in assuring
palestinian refugees their rights in full conformity with the law. for example,
the resolution refers to “a just resolution of the problem of the Palestine
refugees in conformity with resolution 194 (Ilf) of 11 December 1948”.*2UN
General Assembly Resolution 194 (Ill), para. 11 stipulated that:

Resolves that the refugees wishing to return to their homes and live at
peace with their neighbours should be permitted to do so at the earliest
practicable date, and that compensation should be paid for the property of
those choosing not to return and for loss of or damage to property which, ‘
under principles of international law or in equity, should be made good by ‘
the Governments or authorities responsible;** |

7

This was to be facilitated by the ‘Conciliation Commission’ established by the
said resolution.

While it consistently refers to the right to self-determination, which cannot be
refrrloved fr_om the right of return, it doesn’t refer directly to the application
of international law to refugees. It is, in some ways, prejudiced by the two-

141. As Shiblak notes, the terms “
3 s “host States” and “di i i i jes in the
Palestinian case. See Shiblak paper. e

142. G.A. Res. 194(ll1), Preamble, U S/19: 4
2 , UN. Doc. A/RES/194
i /194(111) (Dec. 11, 19 8).
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assumed leadership in the mid-sixties and after it, de facto if not de jure

turned its back on the refugees by signing the Declaration

of Principl
(DoP) with Israel in 1993.7° f Principles

she explains that Palestinian refugees, although wary of UNRWA in its
beginnings, lacked a political voice and thus looked to UNRWA as their “welfare
government”. This has also been the result of States within UNRWA's areas of
operations in their unwillingness or inability to afford protection and assistance.
With the emergence of the PLO, their dependency was less on UNRWA, although
that has shifted back tremendously since the signing of the Oslo Accords. Farah’s
anthropological research in this regard is extremely significant, in moving beyond
the legal framework applicable to Palestinian refugees. Her observations reiterate
UNRWA's vital importance in terms of representation — very much symbolic of
the Palestinian refugee tragedy. She concludes that

UNRWA remains the single most important reservoir of Palestinian historical
memory spanning the last six decades. It has preserved and centralized all
refugee records beginning in the early fifties and has institutional memory
attesting to this collective history. Yet these and other reasons do not render
UNRWA innocent of political manipulations by larger powers as well as by
host-states, which requires a vigilant stance by Palestinians of its current
and future directions, policies and programs.

UNRWA'srole hasalwaysbeen ofvitalimportance with regardstorepresentation
and in terms of refugee needs. As Shiblak explains, representatives of UNRWA
have been active in terms of meeting with host States on an annual basis
within the framework of the League of Arab States.™®

my compares the situation of palestinian refugees t(? that of Sahrav:li _refugees.
She explains the following: “The Polisario, the Sahrawi national liberation front, admmtstfers.the
camps through popular committees whereby Sahrawi refugees take charge of camp. organlzat;ul?r;
and the distribution of international aid. This model has been enabled- by the host state, w.t;:
recognizes the Sahrawi Arab Democratic Republic (SADR) as a suve‘rEIg'n state and allows n. <:
operate as such, within the confines of camp boundaries. Thus, the P.ohsarlo actsasa brﬁer ag“alns
the direct inter:lention and hegemony of international aid institutions. If' fact,ht?:e] tc::p:m:irls
administered as wilayas or provinces of a nation-state on a stretch of.t:rr:ory t ;":ﬁtuﬁzn il
“borrowed” from Algeria, and refugees are citizens of SADR, which has a

governmental institutions.”
140, Shib|ak brief, para. 2.
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by the PLO and other political parties. The lack of effective coordination and
understanding has led to a clear division between the camps and the lack of
effectives in terms of guaranteeing representation in lines with internationa|

standards.
X. Gaps in Political Representation and Protection

to illuminate the jurisdictional, de facto and

The purpose of this section is
tion and protection experienced by

de jure gaps in political represental
Palestinian refugees residing in West Bank and Gaza camps.

Political representation and protection/assistance should remain as two
separate issues. Protection is an area, along with assistance, afforded by
refugee-mandated institutions. The primary duty-bearer is the State. Where
that duty-bearer is unable or unwilling to provide protection and assistance,
then it may be taken on by, including the UN agencies. But this should not
remove the role of political representation in the event that such protection
and assistance could not be afforded by the State, as was recently evident in the
Yarmouk Refugee Camp in Syria. The PLO had failed, in many ways, to ensure
that proper protection and assistance in those camps. UNRWA'’s mandate has
been shown to be severely constrained in terms of ensuring protection of
the human rights of Palestinian refugees, where States have failed to do so ‘
(particularly in the examples of the conflicts in the Gaza Strip and in Syria). :

This brings us back to the issue of who represents Palestinian refugees?
Simply, in terms of political representation, this means the PLO, although
Palestinian negotiators have contemplated ceding refugee rights in the past ‘
and moving towards resettlement.**’ This paper has looked at the mandate
of UNRWA in terms of its duties and obligations pertaining to its mandate- In
terms of UNRWA, for many Palestinians, this has become part of the “refugee
identity”."*® Randa Farah has argued that UNRWA

}..tOO;{ on an exaggerated role that mirrored that of a welfare government
in-exile, especially before the Palestine Liberation Organization (PL0)

137. Ali Abunimah, Jorda PLO [{ AL- RA (Jan. 24, 2011)
)y A clash on efugee issue, ;
7. Ali Ab h , AL-JAZEE 41
aljazeera cum/paiesnnepapers/ll)l1/01/20111241221253396 73.htm!

138. Barclay. Randa Farah, Un,
, Uneasy but Necessary: e : - KA,
Nov. 30, 2010, http://al-shabaka.org Bl s clestnlan Rdahonsmp,AbSHABA

[Farah]. /briefs/uneasy-necessary-unrwa-palestinia n-relationshiP
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that they used to. This would be a gap almost entirely attributed to the
pLO. There is also a lack of proper participation of refugees, to which may
penefit from UNRWA's interventions along with the PLO, to ensure that the
modes of representation are either part of an electoral process (rather than
appointed through the parties), or fully representative of the Palestinian
political spectrum. Further, certain groups, such as women and youth
are not properly represented.”®® Needless to say, the lack of coordination
between the camps and their residents, means that standards of political
participation are better off in some camps compared to others. In Gaza, the
shift in political dynamics has allowed for one political party, Hamas, to hold
positions on the municipal board, which had been created as a result of their
dissolving the popular committees. Thus, the camps were represented in the
municipal council by one member each. In terms of the relationship with the
municipalities, huge gaps remain, some of which may be justified.***

The PLO Department of Refugee Affairs has been an active partner with
UNRWA, particular in ensuring the continuation and strengthening of its
protection and assistance mandate.’® The Popular Committees within the
camps have shifted towards rotating representation of the PLO factions,
while their executive bureaus have slowly regressed in terms of their power
and effectiveness. Nevertheless, the committees have worked to provide
services within the camp while serving a liaising function with the various
municipalities. It should be noted that the refugee camps remain outside of
the PA’s planning scope, thus they are excluded from planning development,
partly due to the refugee concerns of somewhat of a recognition of the
status quo.**

Overall, in terms of the gaps in human rights standards, two areas must be
differentiated. Firstly, in terms of overall human rights obligations, this paper
hasidentified the responsible parties. Secondly, in terms ofrepresentatfon,the
gaps are obviously obligations owed to the Palestinian refugee constituency

e e

133.1d,, 11
134.1d,, 20.

135, Jaradat argues that as it has done with UNRWA (and h.ast
to represent refugees on their behalf; see Al-Shabaka brich

States), the PLO must continue efforts

8 s
136. PASSIA bulletin, 4-5. This obviously has severe effects on development, Ieadmghto hflghe

2 e refugee
Population density within the camps, as well as other effects ST tien=Et ISR

populations’ standard of living, education, etc...
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responsibilities of both UNRWA and the PA. In the recent past, popular
committees in the camps have vehemently protestt_ad Vflherenghey felt that
both UNRWA and the PA were not meeting their obllgahAons: UNRWA has
provided the space for meaningful political representation in the ability of
popular committees to make decisions that directly affect the camps.

One of the more comprehensive studies on Palestinian refugees, and related
1o the issue of governance, has been conducted by Sari Hanafi.**® In terms
nce in the oPt, Hanafi categorizes the breakdown as follows:
second leading authority, phantom authority and Islamic
governmentalities. For the West Bank, it is as follows: popular committee
(PLO Department of Refugee Affairs),3° factions (mainly Fatah), UNRWA and
Hamas/Tahrir, respectively. For Gaza, itis as follows: semi-legitimate committee
(Hamas), Hamas, UNRWA and Hamas, respectively.'*! The ‘nationalization’ of
these camps was a natural process, given the Palestinians political trends over
the past few decades. While the differentiation between the authorities is not
entirely clear cut, Hanafi's categorization is largely reflective of the reality.

of camp governa
leading authority,

The role of the popular committees is obviously most relevant, as a means of
exercising some extent of rights within the camps. Yet there is no institutional
relation between the committees and UNRWA, regardless of what authority
or body runs the committees. In the West Bank, one of the main problems, ‘
as noted by Hanafi, concerns the politicized thinking which does not allow for |
non-PLO groups within its leadership.*? Further, Hanafi notes that Popular |
Committee representatives do not have the same level of coordination
128. Popular committees in West Bank camps halt services in protest, MAAN NEWS AGENCY (Jan 1
7, 2014), http://www.maannews.com/Content.aspx?id=663131; Refugee committees to shut ‘

down UNRWA offices, MAAN NEWS AGENCY (Nov. 5, 2013), http://www.maannewsAcom/CD"‘e"t-
aspx?id=644307. The second item does not concern the role of the PA.

129. Sari ﬂanaﬁ, Governing Palestinian Refugee Camps in the Arab East: Governmentalities in search |
:i:EB':Tac\L The Issam Far_es Institute for Public Policy and International Affairs, Working Paper ‘
Live:jls-lana:i‘;:c't‘ ZTO) [he;::nafte; H‘anaﬁ] http:// burawoy,berkelev.edu/?ublic%2050ciolog%%20 l

8%20Refugee%20Camps.pdf. |
|

130. On page 9, Hanafi notes the meani
; g meaningless role of th . ide of the
OPt in other refugee camps. Rt ot Retugee Affairs i

131.1d,, 8. Hanafi i “ i
anafi explains that “[t]here is a web of complex power structures composed of populaf

committees, a i i
- » @ security committee, UNRWA camp officers, notables, political factions: o
ki popular unions and Organizations (workers, : :
rganizations (CBOs), NGOs and th i y
A e Palestini
132.1d., 10. e

|
|

2 i se I
women, engineers, etc), Community B2 !
lars’ League [Hamas]. ‘
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number of important measures, including increasing UNRWA staff, to deal
with the impact on Palestinian refugees.'” Additional protection measures
also been evident in terms of UNRWA's actions as during

and as a result of,
continuous attacks on the Gaza Strip.

UNRWA has visited the issue of protection in concept and practice, providing
clarity on their work. An UNRWA consultant’s report noted that for the
palestinian refugee in the Gaza Strip and the West Bank, their protection
needs are significant.'? The report explains that “Palestinian Authority in
the West Bank and the de facto authority in Gaza have clear responsibilities,
but their ability to exercise effective control and provide protection is
constrained by Israel”.}*® It defines protection as follows:

Put simply, protection is what UNRWA does to safeguard and advance the
rights of Palestine refugees and thereby achieve its vision of every refugee
“feeling assured that his or her rights are being protected, defended and
preserved.”"?

In terms of protection, this would include the obligations owed by duty-
bearers in the present and towards a just and durable solution, protection
from the Occupying Power and those exercising control as well as UNRWA's
direct responsibilities for the delivery of services that promotes and respects
the rights of refugees.'?’

For the displaced, there are serious shortcomings related to the application
of IHL. Express prohibitions on displacement are not respected, protection
from the effects of hostilities are little to none, and no real protection to
the displaced. In this regard, these violations are primarily those of the
Occupying Power in the oPt.

; . ,
There are also obvious gaps concerning situations that involve the ‘shared

—_— P

123. 1d.. See also Report Submitted to the Security Council by tl
94433 (Jan. 21, 1988), paras 38-39.

he Secretary-General in Accordance

with Resolution 605 [1987), U.N. Doc. S/1
124. UNRWA, What protection means for UNRWA in concept and practice, at 2, http://www.u
org/userfiles/20100118155412.pdf.
125, 1d,
126. 1d., 2-3.

127. This report provides a clear set of recomme
mandate, which should be read thoroughly an

nrwa.

ndations towards the broadening of their protection
dimplemented ina timely fashion.
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UNRWA has taken an active role in terms of
advocacy on behal gees — but thlf is not representation.
For example, with respect the possible shift of asmstance.and protection
from UNRWA to the UNHCR, such a process would req.u:re consultation
with refugees.’? such consultations would enable high Sta“‘?érds of
representation towards their constituents. Gunness of UNRWA ci}arnﬁes that
there is a misunderstanding of the international protection regime, which
ly deal with the protracted Palestinian refugee

As mentioned previously,
f of Palestinian refu

serves as a means to actual
crisis. Gunness explains that

...we will remain steadfast in our mission and mandate to bring human
development to Palestine refugees through education, health, relief and
social services, pending a just and durable resolution of their plight.

Until this has been achieved, we will stand with the refugees as we have
done through 63 years of statelessness, exile and dispossession.

It is necessary to differentiate representation from protection and
assistance. UNRWA's representation may be summed up in two ways:
firstly, representation in the form of day-to-day protection and assistance
activities; secondly, advocacy towards finding a just and lasting solution to a !
protracted refugee crises. UNRWA has human rights obligations vis-a-vis the
implementation of its mandate, but does not serve more than providing 2
principled approach to legal advocacy on the individual and collective rights

of refugees under international law.

Assistance is much clearer, as this is the provision of its service-delivery:
In terms of protection, Kittrie notes a number of important initiatives
undertaken by UNRWA to provide protection to refugees.** Yet, it shouldbe |
clear that such initiatives were not undertaken solely by a decision-making |
process within UNRWA, but through the expansion of their mandate by |
UNRWA through resolution 37/120 J (in addition to the other wide range ©f
resolutions). During the first intifada, the UN Security Council requested the |
UN Secretary-General “to subrait a report...containing his recommendation®

on ways and means for ensuring the safety and protection of the palestiniah |

civili i i

ans under Israeli occupation” 12 The UN Secretary-General thus took?
120. Gunness interview

121 Kittrie, 1(14),

122.1d., 1(15). United Nati i
ks ations Security Council Resolution 605 (1987) of 22 December 1987:
'*f Digitized by Birzeit University Library



R . :
/g efugees in their Homeland: The Question of Representation and Protectiol

determination via the PNC; and b) providing the legal basis to ensure
that refugee rights are grounded in international law and human rights,
and not a matter to be discussed as part of the negotiation process.

o The role of UNRWA (and to a certain extent the UNHCR)

; in advocacy,
pertaining to the rights of refugees.

« Common misconceptions of the State of Palestine and the role of the
PA, vis-a-vis the two-State solution in providing any real means towards
resolving the refugee crisis, as well as participation in the Palestinian
political process in the oPt.

e Analysis of the relevant provisions of the Refugee Convention and
Statelessness Convention as providing authoritative definitions and
rights to refugees, with the exception as being only a procedural matter
for Palestinian refugees.

°  The issue of “new refugees”, in providing a holistic legal framewaork
for Palestinians displaced due to the diverse methods of displacement
employed by Israel since 1948, and what shared political representation
can achieve.

These are some of the main areas that require further attention. Some of these
areas have been addressed by this paper. The most concerning topic, as related
to this study, is political representation and participation not only between the
camps of the Gaza Strip, West Bank and East Jerusalem — but also abroad.
Yet the overall fragmentation of the Palestinian refugee population remains a
matter or concern which requires sound legal scholarship that can be translated
into policy, especially on the advocacy roles of UNRWA, representation by the
PLO and the administrative role of the PA surrounding the camps.

IX. Gaps in Human Rights Standards Regarding Palestinian Camp
Resident Refugees

The purpose of this section is to analyze the gaps in human rights standaigs
ing in particular on

regarding Palestinian camp resident refugees and focusing
g X . 119
political representation and protection. :

e O . . i ill focus
119, Given the significant degree of overlap between this secﬂo.n and the next, ‘ﬂ::::; \:uaeneml
primarily on the political structures as it relates to repres«zntanonl:uir.i hu:1an rights.
o n, 4.
overview of the living conditions in the camps, see also: PASSIA bulle
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marginalized palestinian refugees and their trust in representation by the
pLO.M® This feeling is well-founded, especially considering the failure to
achieve standardized representation for Palestinian refugees.

VIil. Gaps in the Various Bodies of Literature

The purpose of this section is to identify gaps in the various bodies of
literature reviewed and interfacing analytically with the original body of i

evidence.

The literature on Palestinian Refugees is highly developed and continues

to so. The peculiar situation of Palestinian Refugees as prolonged, requires
legal focus on the measures to be taken to properly address the Palestinian
refugee situation. It must continue to be viewed as a legal issue rather than

a political one.

Palestinian refugees in the oPt (and elsewhere) must be able to exercise
their rights in accordance with the law. They should be aware of both the
advantages and disadvantages of participation in municipal elections, for .
example. But they should also be made aware of how to better UNRWA's |
exercise of its mandate in terms of protection and assistance and collectively '
synthesize their participation and representation vis-a-vis the PLO.

The literature review has been integrated directly into this paper. There are
a2 number of areas that may be considered ‘gaps’ relating to this project
and the issues facing Palestinian refugees. There is certainly a wealth of
literature regarding diverse interdisciplinary studies on Palestinian refugees.
Additionally, there is certainly a great amount of work given to the legal
frameworks, particularly as this concerns the areas of protection and
assistance within the mandates of UNRWA and the UNHCR. Some of the
areas that certainly require more homework include the following:

* A “just solution” to the Palestinian refugee situation which is entirely
‘grounded in international law and representative of the right to return,
in accordance with the right to remedy under international law:

¢ Proper criticism of the role of the PLO in: a) ensuring that the body i
mandated to represent refugees in accordance with the right t0 self

nian Refugees, PASSIA: SPECIAL BULLETIN 9-10 (May 2004) [hereinafter PASSIA bulletlﬂ]-

htto://wunw naceia are fnnhtiaaaso o

-2 pigitized by Birzeit University Library Mletins/Refugees/Pal-Refugees.pdf.




ﬁ Refugees in their Homeland: The Question of Representation and Protectic

The Oslo Accords stipulated Israel’s ‘redeployment’ from areas, including
refugee camps (although not all),"** where the PA would be able to exercise
its jurisdiction.*® This is, of course, without prejudice to the legal weight
of such a treaty, which may in fact conflict with peremptory norms of
international law. Those refugees holding the Palestinian identity cards were
granted the right to vote in Palestinian elections.

The exercise of political representation for Palestinian refugees brings into
question the participation of refugees in both municipal'*® and national
(presidential, legislative)'™® elections of the PA as well as elections within the
Palestinian National Council (PNC) of the PLO. Answering such a question, as
to whether they should vote in either elections, would go beyond the scope
of this paper, particularly given the sensitivities in participating in a system
(the PA) which many refugees may feel would undermine their refugee
status. Yet it should be noted that the existence of the PA should do nothing,
legally speaking, to refugee rights.*® It mostly concerns providing a voice
that can demand assurances on protection and assistance. This is not the
same for the PNC, where refugee participation is crucial to issues related
to representation, particularly as this concerns the PLO’s role in steering
Palestinian refugee policy.!” Nevertheless, given the role of the President of
the Palestinian Authority (who is also traditionally Chairman of the PLO) and
the legislature, participation in such elections may be crucial in advancing
the rights of Palestinian refugees to some extent, but more importantly
ensuring UNRWA is supported in carrying out its mandate.

There are strong feelings between Palestinian refugees generally that the
process of the Oslo Accords and ‘final-status’ negotiations has further

W Gl s
112 Israeli-Palestinian Interim Agreement, Annex 3, art. X(1), Sep. 28, 1995.

113. Israeli-Palestinian Interim Agreement, Annex 3, art. XVII(8), Sep. 28, 1995.

114. See Palestinian Local Council Elections Law No. 10 of 2005, art. 7, at: https://www.elections.ps/
Portals/0/pdf/IOCAL_ELECTIONS_LAW-EDIT-EN.pdf. :

115, See Palestinian Election Law by Decree of 2007, art. 27, at: hth!//WWW-fl(itﬁons-PS/ﬂb{d/73§/
language/en-Us/Default.aspx#1. One interesting report came when Pa{esﬂman refugees living in
Jordan demanded the right to vote in Palestinian Legislative Council elections; see: Jordarl Refug:e;
Demand PA. Voting Right, THE MEDIA LINE, Jan. 24, 2006, http://www.alawda.eu/index.php
€n/2010-09-21-21-01-13/2010-09-21-21-11-3 1/571»2013—06-14-22—26-38.

116, Comment made by external review, to which the author agrees. . :
117. See Terry Rempel, Enfranchising Refugees: PNC Elections in Comparative 50“‘;’;‘: ::D.';;
RESOURCE CENTER FOR PALESTINIAN RESIDENCY AND REFUGEE RIGHTS (Spring 2013), http

Www,badil.org/hag-alawda/item/1931-art-9.
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at the contexts of both the hawiyeh as well as
the PA ‘passport’ in terms of its effects on palestinians in the oPt (with the
residents). In terms of the status of Palestinians

exception of East Jerusalem .

as whole that are resident of the West Bank and Gaza Strip, the passports
7

issued through the PA are nothing more than travel'®” documents. A broader

concept of citizenship may be considered here, but this does ot change the
legality of what those passports Gejlalilercilieseipasspons, created as
agreed to between the parties to the Oslo Accords, state the following:

This paper has so far looked

THIS PASSPORT/TRAVEL DOCUMENT IS ISSUED PERSUANT TO THE
PALESTINJAN SELF GOVERNMENT AGREEMENT ACCORDING TO OSLO
AGREEMENT SIGNED IN WASHINGTON IN 13/9/1993.

ITIS REQUIRED FROM ALL THOSE WHOMITMIGHT CONCERN TOALLOW THE
BEARER OF THIS PASSPORT TRAVEL DOCUMENT TO PASS FREELY WITHOUT
LET OR HINDRANCE AND TO AFFORD HIM (HER) SUCH ASSISTANCE AND
PROTECTION AS MAY BE NECESSARY.

The Oslo Accords obviously did not confer statehood on Palestine. In addition,
when it came to refugees, this was left to a “final clause” which was to be ‘
discussed at a later date. )% n fact, in the immediate aftermath of the signing [
of the Declaration of Principles on Interim Self-Governing Arrangements in
September 1993, UNRWA began planning for an eventual hand over of its
“installations, services and programmes to the Palestinians in the West Bank
and Gaza Strip”.'”

Oslo did not provide the Palestinians with any powers as this relates to creating
laws to confer citizenship on Palestinians. Palestinians only have a right to
register in the population registry if under the age of 16 and only if either of
their parents is a ‘resident’ of the Gaza Strip or West Bank, with the exception
of annexed East Jerusalem.™® This included those refugees who hold resident
status. The ‘right” of the Palestinian Authority (PA) to grant ‘permanent residency
status’ to Palestinians, can only be exercised through the approval of Israel. ™™

107. Shiblak brief, para. 9.
108. Israeli-Pal Interim Agi

t, art. XXXI (5), Sep. 28, 1995
109. G.A. Res. 49, issil : :
Agency for Pa.l::;n:::;.lng:efs‘.h ettcuc,r,:""lsem:ner-General of the United Nations Relief and Works
in the Near East, Oct,
110. Israeli-Pal interim A 17,1994, U.N. Doc. A/49/13 (SUPP)-

111, 1d, art. 28(11).

, Annex 3, art. 28(12), Sep, 28, 1995.
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. . 103 B
organization. ™ As such, in accordance with Article 5, “
of an act of an internationa| organization as intern
governed by international law”

[t]he characterization
ationally wrongful is
- This would include human rights violations.**
Of course, these articles are without prejudice to the immunities and
privileges granted to UNRWA in terms of accountability measures, 105

VIl. The Legal Effects of the Oslo Accords on Palestinian Refugees

The purpose of this section s to analyze the Oslo Accords’ parameters and
provisions regarding Palestinian refugees residing infout of camps and
implications regarding duality of citizenship/political representation.

As noted, Palestinian refugees are considered stateless, although excluded
from the Statelessness Convention, due to their registration and provision of
services from UNRWA.'® While Palestine has been recognized as a State by
over two-thirds of States, this does not reflect the very reality of the majority
of Palestinian refugees as being those ‘citizens’ of Mandatory Palestine (pre-
1948) and their descendants. This is where relevant rules of conventional
and customary international law on stateless persons become relevant.

Md of organs or agents of an international organization: 1. The conduct of an
organ or agent of an international organization in the performance of functions of that organ or
agent shall be considered an act of that organization under international law, whatever position
the organ or agent holds in respect of the organization. 2. The rules of the organization apply in
the determination of the functions of its organs and agents”. The terms are defined in Article 2 of
the ARIO.

104. The commentary explains, with regards to Article 41, that “[i]t is not inconceivable, for example,
that an international organization commits an aggression or infringes an obligation under a
peremptory norm of general international law relating to the protection of human rights. If a
serious breach does occur, it calls for the same consequences as in the case of States.” See ARIO,
with commentaries, at 66.

105. G.A. Res. 302 (IV), art. 17. See also Convention on the Privileges and Immunities of the United
Nations, Feb. 13, 1946, 1 U.N.T.S. 15. :
106, Takkenberg, 7. Jaber Suleiman argues that Palestinians are “jurists argue that Pa!esﬁnlan
citizenship, established in 1925 in accordance with Article (7) of the Mandate for Palfzfnne,hwas
not abolished along with the British Mandate for Palestine. !n other v\{ords, Paie?t-lma!\i‘ ave-
Maintained their citizenship even though they have been deprived Of fChVE[}I exercising : ,Jsee.
Randa Farah, The Arguments Against Palestine Giving Its Refugees Citizenship, Ai-Shat:a- a (:::

2, 2015) [hereinafter Shabaka brief], http://al-shabaka.org/roundtables/the-arguments-agai

Palestine-giving-its-refugees-citizenship/.

‘* Digitized by Birzeit University Library PR




UN Mission in Kosovo, Clapham refers to Wildg’s suggestion 'that ?Ne “consider
expanding our conception of UN administration to other situations, such as
development camps by the [UNHCR], and to start to Teﬂect 'on Whv,‘and how,
such camps, should be subject to human rights law, in particular with regard

to governance rights to participation in decision-making and the inclusion
»99 This is especially relevant given the expanded

of women in that process .
mandate of UNRWA through UNGA resolution 37/120 (J), as well as the

wide range of other UNGA resolutions to that effect, to “undertake effective
measures to guarantee the safety and security and the legal and human rights
of the Palestinian refugees in the occupied territories”.

Further, as Clapham explains with respect to the role of humanitarian
organizations, “it is possible to distinguish four types of organization, as
the route for understanding their international human rights obligations
depends in part on an understanding of their formal status in international
Jaw”1% He refers to “agencies established by two or more governments..
generally part of an international organization, such as the United Nations
or the European Union, and the rules concerning the attribution of acts
or omissions to international organizations will apply”.** He continues by
explaining that “[i]t is fairly uncontroversial that the United Nations and the [
European Union are bound by customary international law of human rights,
as found, for example, in the Universal Declaration of Human Rights. Again,
these inter-governmental organizations may be adherents to the various

codes of conduct that have been elaborated for humanitarian agencies”.102 {

In terms of responsibility for a breach of an obligation for international }
organizations, the main reference is the Articles of Responsibility of i
International Organizations for Internationally Wrongful Acts (ARIO). In
Dar'ticuiar, as Clapham reminds us, this concerns Article 6 of the Draft
Articles, on attribution of conduct of organs or agents to an international

99. Id. See also Ralph Wilde, Quis C i
2 g ;) ustodiet Ipsos Custodes?: nce of
Development* Refugee e s?: Why and How UNHCR Governa

& DEV. . 107-128 (1998). ect to International Human Rights Law, 1 YALE H-& ‘
100. Clapham, 313. |
101. id.

102, Id. 1
|
1
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with the exception of “durable solutions”,

UNRWA's protection mandate is
as if not more robust as the UNHCRs %

UNRWA Spokesperson Chris Gunness has more recently spoken about
the “certain myths” revolving around UNRWA, the UNHCR and Palestinian
refugees.’® Gunness reiterates that Palestinian refugees are entitled to a just
and lasting resolution in accordance with UN resolutions and international
law. He also explains that “[t]here is no merit to claims that the Palestine
refugee issue can be addressed by transferring responsibility for Palestine
refugees from UNRWA to another agency”. Further, he explained that should
the UNHCR be responsible for those refugees, and should UNRWA fold, this
would not negate the right of return.

Does an international organization have human rights obligations? This has
been a subject that has gained increased attention in international legal
scholarship — the human rights obligations of non-State actors, including
international organizations.”® One of the more interesting texts on this
discussion comes from Ralph Wilde who argues that

Whatever the scope of the international human rights obligations applicable
to the international organization, the full range of State obligations are
also applicable when the governmental role is performed. Officials need to
be aware of this latter set of obligations and ensure that their behaviour is
in conformity with them. If they do not, their acts will give rise to violations
of international law, in this case violations committed by the State or non-
State-sub-State unit in whose name they act.”’

This is indicative of what Clapham refers to as the complementarity concept,
where “such acts can be two things at the same time—one single action giving
rise to parallel responsibilities.?® While this text was drafted to cover situations
where international organizations took on a governmental role, such as the

s
94. Comments made by external reviewer.

95. Gunness Interview.

96. See ANDREW CLAPHAM, HUMAN RIGHTS OBLIGATIONS OF NON-STATE ACTORS (2006). In
Particular, see the section on the United Nations in Chapter 4 [hereinafter Clapham].

international organizations and the concept of “functional

WING IMPACT OF NON STATE ACTORS

ed., 2004).

97. Ralph Wilde, The accountability of
duality” in FROM GOVERNMENT TO GOVERNANCE: THE GRO!
ON THE INTERNATIONAL AND EUROPEAN LEGAL SYSTEM 164 — 170 (Wybo Heera,

98. Clapham, 132.
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" The UNHCR has an obligation to provide protection
problem of refugees’. 1h< : e, wih
with specific measures delineated to do SO o e #
respecttothe applicability of UNHCR's mandate to Palestinians, IS- C°nC§rr.15
those that lose their status with UNRWA or other refugeets not fallmg within
its mandate.®® Yet loss of refugee status with UNRWA is not feQUlreq for
the UNHCR to have a mandate over Palestinian refugees as t'he Palestinian
refugee in gquestion may be outside UNRWAs areas of operation. On_ce that
happens, they are deemed to have had eligibility of UNRWA protection and
assistance ceased, and therefore falling under UNHCR’s mandate. None of
this requires loss of UNRWA status, which is separate from service provision
by the agency.”

UNRWA and the UNHCR have, in past, agreed on the modalities for the partial
protection of refugees from other States outside of UNRWA's mandate falling
victim to situations in Libya, Iraq and the Gulf, which Shiblak notes as an

" . » 9
“encouraging development”. >’

There is no need to delve further into the legal structures of both of these
bodies, as this has already been done before, including both UNRWA and
the UNHCR.2 As such, it is perhaps more relevant to discuss the nature
of obligations on UNRWA in particular towards the refugees, with some
reference to the UNHCR where necessary. Additionally, it should be noted, as ‘
Shiblak explains, that UNRWA “does not have a protection mandate similar to
that of the [UNHCR], limiting its activities to the provision of aid and relief”.

88. G.A, Res. 428 (V), Statute of the Office of the United Nations High Commissioner for Refugees,

U.N. Doc. A/RES/428(V) (Dec. 14, 1950). See also, generally Inter-Parliamentary Union, Refugee
Protection: A Guide to International Refugee Law (2001) http://wwwjpu.org/pdf/publicaﬁfms/
refugee_en.pdf. |
89. As of December 2014, there are 97,235 refugees, 3,669 asylum seekers, 2 returned refugees, and
3,166 “various” persons of Palestinian origin falling within UNHCR's mandate. See http://wwW:
:::‘:s:i:fslpaaes/49e486826.htmm. There are also 2 returned refugees residing in the Stat of

e.

90. Comments made by external reviewer.

91. Shibl i ile thi i
iblak brief, para. 7. While this may be encouraging in terms of protection, this does not necessarily

imply in any way that there is a
! need for the peopl ti i e
this concerns the right of return, R R i

92. See UNHCR Revise: e
e :N'l')‘::;sh‘z‘"-” unispal.unorg/UNISPAL NSF/0/68CB4SADCFF3671A85256C8%)
T OlrMMERMAN, THE 1951 CONVENTION RELATING TO THE STATUS ©
OCOL: A COMMENTARY 537 (2011). This section pertains 1 the

commentary on Article 1D, drafted by V;
el by Valentina Azarov and Mutaz Qafisheh.
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o UNRWA promotes the rights of Palestine refugees under international
law, through the monitoring and reporting of violations and b

: ; Y engaging
in private and public advocacy.

Through service-delivery, they work on protection mainstreaming through
the following: inclusive and safe-education, food distribution in safety and
dignity, health, infrastructure and camp improvement as examples.

UNRWA further works on the promotion of respect for Palestinian refugee
rights under international law through its monitoring, reporting and
advocacy. It explains that it engages in advocacy on protection issues such
as protection risks related to conflict-related displacement, legal restrictions
of host authorities limiting their rights, and on those issues relating to the
occupation and armed conflict. Their approach includes the following:

°  UNRWA documents alleged violations of international law, including
humanitarian and human rights law.

e UNRWA engages in private advocacy with relevant authorities to
prevent violations from occurring, as well as to seek accountability and
remedial measures for violations that have occurred.

*  UNRWA generates awareness and influence of third parties, such as
donor governments, NGOs, civil society, the diplomatic community,
and regional or international organizations, that are able to affect
protection outcomes for Palestine refugees.

° UNRWA engages with the international human rights system in
accordance with its 2011 ‘Framework for Effective Engagement with
the International Human Rights System’ to ensure that the protection
concerns of Palestine refugees are addressed.

® UNRWAusespublicadvocacy,includingthroughthemedia,socialmedia
and by holding its own campaigns, to raise awareness of protection
concerns affecting Palestine refugees among a global audience.

On the other hand, UNCHR is governed by its Statute, UN General Assembly
Resolution 428 (V) of 14 December 1950. The UNGA decided to establish the
UNHCR in 194987 The Statute stipulates that the UNHCR “acting under the
authority of the General Assembly, shall assume the function of providing
international protection...and of seeking permanent solutions for the
87. UNGA Res 319 (IV), U.N. Doc. A/RES/319 (IV) (Dec. 3, 1949).
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needs of beneficiaries. Most importantly, UNGA resolutio‘n 37/120 (J) explicitly
2dds protection to the list of UNRWA responsibilities, urging the UN Secretary-

General, in consultation with UNRWA, to “undertake effec’av? measures
to guarantee the safety and security and the legal anq human ;;ghts of the
palestinian refugeesin the occupied territories” (emphasis added).” The role of
UNRWA has thus been mandated with obligationsto ensure-that Iegal and human
rights of Palestinian refugees are thus protected in the oPtin .parhcuiar. U N.RWA
is accordingly mandated to guarantee the legal and hum.an rights of Palestinian
refugees, which could mean to entail such obligations in the performance of
its mandate directly with refugees, as well as indirectly through advocacy and
communications on their overall rights with the relevant ‘duty-bearers’.

UNRWA's definition of protection in that sense is as follows:

Protection is what UNRWA does to safeguard and advance the rights of
palestine refugees under international law.”

Through this, UNRWA has developed its so-called “protection Framework”.
For example, in 2012, UNRWA notes the adoption of its protection policy
and the development of other protection tools and standards, such as the
“Tool for Incorporating Minimum Standards on Protection into UNRWA
Programming and Service Delivery”. It refers to its “holistic approach” to
protection, which has both internal and external dimensions.

refugees in and through the Agency’s service delivery programmes”. The
external dimension involves “engagement with relevant duty bearers to
ensure respect for Palestine refugee rights”. UNRWA's 5-year strategy takes
on four “complementary elements” to the Agency’s approach: {

|
The internal dimension is “focused on realizing the rights of Palestine ‘
|

UN.RWA ensures that it provides protection in and through its service
delivery programmes by meeting minimum protection standards.

UNRWA implements protection programmes that respond to protection
threats and promotes the resilience of Palestine refugees.

UfNRWA addresses cases of violence, abuse, neglect and exploitation
of vulnerable groups, including women and children.

85. G.A. Res.
sl 37/120,4(1) art. 1, UN. Doc. A/RES/37/120 (Dec. 16, 1982).
3 /A, Protecting Palestine Refugees (2015),

: http: -unrwd/
p . p://www.unrwa.org/resources/about-un!
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any governing treaty, which would otherwise serve to outline in specific
language the powers, functions and organs of the Agency, as well as set out
the obligations of member states in respect of it. The general language of
resolutions which create and govern the activity of subsidiary organs places
them in the distinctly different position of having to conclude additional
agreements with the relevant authorities in order to effectively operate
within their territories. These agreements, of course, establish terms of
reference that are supplementary to those that exist in any governing
resolution, as well as in the UN Charter. Treaty based bodies, such as the
WHO or ILO, do not have to go through the trouble of concluding such
agreements as their governing statutes may be turned to in the event
of disputes between the respective organization and Member States
regarding the roles, rights and duties of each.®°

UNRWA was established by UN General Assembly resolution 302 (IV) of 8
December, 1949! and as a continuation of UN Relief for Palestine Refugees.®
It was established by a resolution, rather than a treaty, due to the urgency of
the situation of Palestinian refugees.® UNRWA, like UNHCR, is a subsidiary
organ of the UN that can be considered an ‘independent organ’ of the UN,
operating more or less autonomously, but without independent international
legal personality beyond that which it enjoys as an UN body.®*

UNRWA's mandate has been expanded several times in the past, to increase
protection and assistance along with additional expenditures. The move
beyond Resolution 302 (V) extended and expanded the UNRWA mandate to
humanitarian, development and protection activities based on the increased

80. See also: Commissioner-General note, 10-13.

81. G.A. Res. 302 (IV), Assistance to Palestine Refugees, U.N. Doc. A/RES/302 (IV) (Dec. 8, 1949).

82. G.A. Res. 212 (lll), para. 11, Assistance to Palestinian Refugees, U.N. Doc. A/RES/212 (Nov. 19,
1948). This was to be continued until 1 April 1950.

83. HENRY SCHERMERS & NIELS BLOKKER, INTERNATIONAL INSTITUTIONAL LAW 42 (5th revised ed.,
2011),

84, 1d., 1088. As noted by Kittrie, “No express powers or authority were conferred upon the Agenfy
at its creation, UNRWA's legal capacities derive from the United Nations Charter (’Ul}l.Chaner )
as a subsidiary organ under Art. 22 UN Charter; from the 1946 Conventin‘n c.n the an-nleges and
Immunities of the United Nations (International Organizations or Institutions, Privileges and
Immunities); and from particular agreements concluded between the Agem:yv and governrr\ents
concerned”; see: Orde Kittrie, United Nations Relief and Works Agency for Palestine Refugees_ in ftthe
Near East (UNRWA), para. A(4), MAX PLANCK ENCYCLOPEDIA PUB. INT’LL. (July 2007) [hereinafter
Kittrie].
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A i nTheUNisgovernedbytheconstituentinstrument
the principle of speciality)- ‘ e ——
of the organization and rules flowing f;gm It. GG i
organization of a uyniversal character”. Its Feg”a| personality is implicit (no
express provision) and this “implied personality ha':s been SUPP‘.”te.d by the
\c)77 Article 104 of the UN Charter provides that “[t]he Orga_mzanon shall
enjoy in the territory of each of its Members such Iegal capacrty as may be
necessary for the exercise ofits functions and the fulfilment of It.s 'purposeg'_
Further, Article 105(1) provides for the organization’s “privileges and
immunities as are necessary for the fulfilment of its purposes” while 105(2)
provides for its representatives and officials “such privileges and immunities
as are necessary for the independent exercise of their functions in connexion
with the Organization”. Thus, the legal personality of the UN is functional,
defined and limited by the powers attributed to it through the UN Charter.

The UN has subsidiary powers.” It may delegate functions to subsidiary
organs, solong as these powers are no more than the organ itself possesses.”
Its legal capacity, as provided by Article 104 of the UN Charter, is as necessary
for the exercise of functions and fulfilment of purposes. As explained by Sir [
William Dale, former Legal Counsel to UNRWA, g

...the Agency’s status as a subsidiary organ of the General Assembly has |
meant that its structure and terms of reference are not as definite and |
may be modified by the international community without reference to i

|

74. The principle of specialty to which court refers to is synonymous with principle of attributed
powers (a.k.a. attribution principle); see Legality of the Use by a State of Nuclear Weapons in
Armed Conflict (Advisory Opinion), 1996 1.C.J. 66, para. 20-26 (July 8) [hereinafter WHO Nuclear
Weapons].

75. ARIO art. 2. ICJ says these separate bodies are subjects of law endowed with a certain autonomy;
see WHO Nuclear Weapons, para. 19.

76. i ; 3
Soseen":e;na Cofnvem,',,n on the Representation of States in their Relations with International
mﬁe; ;::s of :; Un.lversal (;haracten art. 1(1)(2), Mar. 14, 1975, U.N. Doc. A/CONF.67/16. The
n describes international organizations of a universal character as “the United Nations, its

specialized i i
,:embe h.agenﬂes, the Tnggrnamna! Atomic Energy Agency, and any similar organization whose
rship and responsibilities are on a world-wide scale”.

77. At the 1945 Co 1
Alipdeise :::r:nce or}nlerna_nonal Organizations (during which the UN Charter was drafted)
0 explicitly attribute international legal personality to the UN

78. WHO Nuclear Weapons
., Para. 24, The Court found z i
4 : that “th ities of i ional life M2/
point to the need for organizations, in order to achieve ekl

powers”. e their objectives, to possess subsidiary
79.9/56, i =
/56, Meroni & Co. Industrie Metallurgiche SpAv. High Authority,

A 1958 E.C.R. 133.
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a ‘Palestinian refugee’ has been considered in the international legal
framework applicable and is not revisited in this section. This section will
rather focus on international institutional law as this concerns the mandates
of both UNRWA and the UNCHR.

Neither agency has a mandate to ‘represent’ refugees, per se. That remains
a task for the refugees themselves and their political representatives (if they
have them). Both agencies should assist refugees in representing themselves,
but not are mandated ‘do the representing’,”® Representation, within the
meaning of ‘political participation’ for example, is not a matter that would
concern either of the UN agencies. For example, and as mentioned previously,
Article 25 of the ICCPR, which provides the right to vote, is a right afforded
to citizens.”* Both agencies do not have a mandate to afford those they
serve with any freedoms as such, as they are considered service-providers
of protection and assistance. Yet, both agencies certainly must freely afford
those within their areas of operation the space necessary to exercise their
rights, to the greatest extent possible.

Over time, UNRWA has taken on an advocacy role as well, such as in its
“#lustSolution’ campaign — this is perhaps the furthest exercise of some sort of
representation. This falls within the mandate of UNRWA, but it is not difficult to
see how a clear and concise message of the right of return as an absolute right
would make many of UNRWA's politicized backers uncomfortable — even to the
extent where they would see the Agency as acting ultra vires. Nevertheless,
UNRWA has consistently referred to a solution grounded in international law.”?

UNRWA is an agency of the UN, which is an international organization,
possessing international legal personality.”® It does not possess general
competence, but was established in order to exercise specific functions (i.e.

mn external reviewer, with which the author agrees.

71. Human Rights Committee, General Comment 15: The position of aliens under the Covenant, U.N.
Doc. HRI/GEN/1/Rev.1 at 18 (1994), para. 2.

72. As Gunness explains “UNRWA will continue to advocate for the full protection of the human rights
of its beneficiaries based on UN resolutions and international law”; see Exploding the myths:
UNRWA, UNHCR and Palestine refugees, MAAN NEWS AGENCY (June 27, 2011), [hereinafter
Gunness Interview], http://www.maannews.com/Content.aspx?id=400187.

73. See Reparation for Injuries Suffered in the Service of the United Nations, 1949 {.C.J: 174, 8 (11
April). See also I.L.C., Draft articles on the responsibility of international orgamzatnons,_art. 2
adopted by the International Law Commission at its sixty-third session, in 2011, and submitted to
the General Assembly as a part of the Commission’s report covering the work of that session, U.N.

Doc. A/66/10, at 82 [hereinafter ARIO).
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orns the relationship petween the State and

man rights obligations conc! - : ate.
o : der the role of international organizations

the person, wé need to also consi I :
in filling these gaps where possibly mandated to do so. This is covered in the

following section.

VI. The Mandates of UNRWA and the UNHCR

ection is to review the parameters regulating UNRWA’s
mandate versus that of UNHCR representation for Convention refugees,®’
including protection issues and assessing moral and legal responsibility of
UNRWA vis-a-vis West Bank and Gaza’s Palestinian refugees.

The above-mentioned policy brief by Al-Shabaka on ‘Political Agency for
palestinian Return’ perhaps summed it up best, stating that:

The purpose of this s

Refugees do not envisage UNRWA only as a services provider but also as
a proof of their “refugee identity”, a symbol of the preservation of their
rights, thus serves as an unintended guardian of the right of return. The
agency registration card has become a political symbol, a “passport to
Palestine”.”

This was a common perspective raised by refugees during the discussions |
held with the Ibrahim Abu Lughod Institute for International Studies, in that
the ‘blue flag’ must always be raised above the refugee camps. UNRWA |
continues to be demonized by efforts to dissolve the organization and there .
is no doubt that this is due to the perception of UNRWA as a symbol and
preservation of Palestinian refugee rights and identity.*

Issues related to the definition of refugees, whether general or specifically,

67. UNHCR T =5
i maﬁ‘:"a‘;‘d"lz‘ga:epr%em’brlefugees. Additionally, as noted by an external reviewer, to assés®
responsibili . g
of thisstudy, P ty of UNRWA would require research far beyond the parameters

68, Barclay.

69. See e.g. Alexander ) i
offe and Asaf Romirowsky, Stop Giving Money to the U.N’s Relief AgencY

for Palestinians, NEW R|
unrwa-must«bedefunde:'-?j:: (,AUE- 18, 2.014)4 http://www.newrepublic.com/article/ 119128/
seems that the PA should int maz::wwltv'ha"e-viame-state. The argument here, somehow
. A's ibiliti s
e 1es i
Il that this does not only concern Palestinian refugees i L i qden

on the UNHCR and host Sf
tates to deal with th, i
S : e Palestini b
ever negate the absolute right of return for all Pale: stin'ia

n the oPt, but others, placing the bur
n refugee crisis. Nevertheless, this WO
an refugees.
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g Refugees in their Homeland: The Question of Representation and Protectic

policies and programs with a main objective of fulfilling human rights. It also
concernsidentifying “rights-holdersand their entitlements andcorresponding
duty-bearers and their obligations, and works towards strengthening the
capacities of rights-holders to make their claims and of duty-bearers to meet
their obligations”.* This has certainly been the approach taken by various
development agencies as this concerns human rights. Yet, in dealing with
the situation of Palestine refugees, this may be helpful only as far as this
concerns say, the ability of the PA to integrate programs and projects that
ensure that services for those refugees are met.

Common misconceptions about obligations towards those refugees, partly
due to misconceptions about the duties and responsibilities of UNRWA, do
in fact require increasing capacities of PA government officials to ensure
a non-discriminatory application of IHRL. Yet, in terms of the rights that
should be afforded to Palestinian refugees, any such future solution must
be entirely grounded in international law. As such, the Israeli authorities
do not need capacity-building exercises to understand that refugees have
a right to a remedy or other rights, or to understand their obligations as
the Occupying Power to ensure protection and assistance to the Palestinian
refugee population.®®

The OHCHR principles on the HRBA covers the the following: identifying
whose rights; taking a holistic view; international instruments; a participatory
process; transparency and accountability; monitoring; and sustained results.®®
Relevant duty-bearers here would include the relevant Israeli and Palestinian
authorities, the PLO, UNRWA as well as others working on the issue of
Palestinian refugees (such as NGOs), where HRBA would be ‘mainstreamed’.
Nevertheless, any just solution for the Palestinian refugees, must be entirely
principled and grounded in international law, and not subject to ‘political’ or
so-called ‘realistic’ considerations.

And what are the human rights obligations, if any, by an international
organization such as UNRWA? While the traditional, restrictive legal sense

il e W :
64. Frequently asked questions on a human rights-based approach to development cooperation, L.JN
Office of the High Commissioner for Human Rights (2006), 15 [hereinafter OHCHR FAQs], http://

www.ohchr.org/Documents/Publications/FAQen.pdf. -
65. For example, Israel has an obligation, in line with Article 59 of the Fourth Gen'eva Convention to
ensure the facilitation of humanitarian aid which is certainly what UNRWA provides.
66. OHCHR FAQs, 16-18.
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owes obligations towards those refugees
g that relevant provisions of the Refugee
(employment, education, etc...).

in and around the camps inthe oPt,
and can also work towards ensurin
Convention are afforded to refugees ‘
With respect to UNRWA, the agency currently has agreements ‘.N:f;l-e:anon,
Syria, Jordan o Egyptﬁz It also has an exchange of letters wn_t oth Israel
and the PLO. In 1996, UNRWA concluded an agreerrjent with the PA. It
further signed an explanatory note “dealing with the issues rel'at.e.dl to the
key privileges and immunities of UNRWA, and related responsibilities and

standard operating procedures of UNRWA and the Palestinian Authority”.%

Assuch, the PA, asthe government of the State of Palestine under occupation,
has its own set of obligations as a 1ocal authority” although these obligations
are entirely determined based on the extent of control exercised by the
Occupying Power. As mentioned above, this would mean ensuring that refugee
rights are fulfilled within the meaning of conventional and customary human
rights obligations as well as those particular rights included within the Refugee
Convention (employment, education, etc...), to the extent that they are able
to fulfil those rights. The PA also has obligations towards UNRWA to ensure
that it is able to freely carry out its mandate as a matter of bilateral treaty law.
Nevertheless, it is evident that there are restrictions placed on the PA’s abilities
to carry out its obligations due to the Israeli occupation.

Yet what does it mean to apply a Human Rights Based Approach (HRBA) to
the various moral and legal duty bearers regarding their responsibilities?
This term, for the most part, can be considered one that is somewhat vague
and susceptible to manipulation, although it mostly concerns development
policies. In terms of development policies, the UN Office of the High
Commissioner for Human Rights (OHCHR) has noted that this includes

obligations. See Fourth Geneva Convention, art. 47.

62.t::le|:WA sr:?st countries’ include Jordan, Syria and Lebanon, It may be noted that none of these
countries are party to the Refugee Convention. Perhaps the most difficult provisions for

these States, taking i

in relation ﬂ‘)t:i:i:sh:nnstli:rge ;i-jmhe's of refugees (especially Palestinian, Syrian and Iraqil, come®
obligati .

Bt B obligations, as well as that of the process of naturalization; see shiblak

63. Palestinian Authori s
UNRWA (Aun;‘.i - "Zyui:f :: RWA ign note on UNRWA Privileges, Immunities and Responsibilifies
= d‘“nm-sign-n'o:eunrwa _p./.I\f:ww.u.nrwa.org/newsroomlpress-releases/palestinian-authority,
UNRWA, UNDP and the Pal:s[tlivr:i:?:"::lmunmes'and' See also, in terms of other agreements
uthority s 7
ELECTRONIC INTIFADA (luly 11, 2004) l:’"ty Sign land agreement to rebuild homes in Rafah

e ttps: SR -and-
! e ps://electr -undp-an
palestinian. authantvsngn-land-agreement-rebui!d-hnmoer:-cr;:Si:neumment/umwa i
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g Refugees in their Homeland: The Question of Representation and Protecti

Further, the declaration refers to ‘modes’ of

1iDE, 08! implementing the right to self-
determination including:

..the establishment of q sovereign and independent State, the free
association or integration with an independent State, or the emergence
into any other political statys freely determined by a people constitute
modes of implementing the right of self-determination.*’

The exercise of the right to self-determination concerns “the methods
of reaching and not the result”*® Any such exercise on the right of self-
determination, should be a collective determination in all aspects. Given
the mandate of the PLO, as directed by the PNC, the political process must
ensure representation for all refugees (such as ensuring the geographic
representation of mandatory Palestine) that would meet such standards for
exercising the right to self-determination.*® Simply, the rights of refugees
are not a matter to be negotiated away by a group of a select few Palestinian
negotiators. This concerns all Palestinian refugees whether or not within a
refugee camp, being registered (or not) with UNRWA or the UNHCR for that
matter. As such, it would be necessary for the PNC to re-evaluate its methods
of elections and representation to ensure that representation can effectively
be a collective exercise of the Palestinian peoples’ right to self-determination.

All of this, of course, is without prejudice to the role of the PA to provide, to
the greatest extent possible, the necessary rights afforded to those refugees
falling under its jurisdiction.* Israel remains the Occupying Power of the Gaza
Strip and West Bank, including East Jerusalem, regardless of the post-Oslo
situation.®” Nevertheless, the PA, as the administrative body of the State of
Palestine and to the extent that it is able to exercise control and jurisdiction

57.1d.

58. Daniel Thiirer, Thomas Burri, Self-Determination, MAX PLANCK ENCYCLOPEDIA PUB. INT'L L. (Dec.
2008).

59. Barclay. The article explains that “Self-determination should be seen as anlo‘ngoing democratic
process that includes the Palestinian refugees in the Shatat (diaspora) as pollhcal'actors WhOA c.an
participate in determining Palestinian strategies and policies, if‘lc!lfdin_g strategies and policies
regarding their right of return. From this perspective, self-determination is not only an outcome to
be addressed after liberation”.

60. It should be noted that while, as per UN practice, reference should be made to ﬂfe State of
Palestine, this does not remove the fact that it is precisely that body (the PA) that carries out the

functions of the State of Palestine. ; :
61. Refugees, in this regards, remain protected persons, to which the Occupying Power still holds

‘* Digitized by Birzeit University Library l_‘



m

authorities to the rights of Palestinian refugees in the past a”g Fhe present,
there is no doubt that such amendments would be interpreted in a manner
that challenges the inalienable rights of refugees.

In terms of the collective rights of refugees, this cannot be removed f.mm
the right to self-determination. Article 1(2) (?f the UN Cha'rter provides
that the UN is “based on respect for the principle of equa.l rlghts and _self-
determination of peoples.®® The right of self-determination is enshrined
in Common Article 1 of both the ICCPR and the International Covenant
on Economic, Social, and Cultural Rights (ICESCR).** The UN Human Rights
Committee (the ICCPR’s treaty body) has stated that “its realization is an
essential condition for the effective guarantee and observance of individual
human rights...”>* The development of State practice and opinion juris has
placed self-determination of colonized peoples as jus cogens.>® In the East
Timor case, the ICJ ruled that the right creates erga omnes obligations.®

The 1970 UN General Assembly Declaration on Principles of International
Law, has provided the most authoritative explanation of the right to self-
determination, in providing the following:

...the principle of equal rights and self-determination of peoples enshrined
in the Charter of the United Nations’ embraces the right of all peoples ‘freely
to determine, without external interference, their political status and to
pursue their economic, social and cultural development’ as well as the duty

of every State ‘to respect this right in accordance with the provisions of the
Charter.*®

51. U.N. Charter art. 1(2).

52. ICCPR art. 1; International Covenant on Economic, Social and Cultural Rights art 1, Dec. 16, 1966,
993 UNTS. 3. '

53. Human Rights Committee, General Comment 12: Articl
peoples), U.N. Doc. HRI/GEN/1/Rev.9 (1984), para. 1.

54. See Robert McCorquodale, Rights of Peoj
LAW 365 (Daniel Moeckii et al,, 2010);
LEGAL APPRAISAL 133-140 (1999);
AS CUSTOMARY LAW 96 (1989). 0
context of the Universal Declarati
of Human Rights Law; Custom, Ju:

55. East Timor (Portugal v, Australia) 1995 |.c . 102 (June 30)

56. G.A. Res. 2625 (XXV), Declaration incij Relatio
5 on Principl i i iendly i
and Co-operation among States in 2 s of International Law concerning Friendly Relations

ccord i
RES/25/2625 (Oct. 24, 1970), ance with the Charter of the United Nations, U.N- Doc. A/

e 1 (The right to self-determination of

ples and Minorities, in INTERNATIONAL HUMAN RIGHTS
ANTONIO CASSESE, SELF-DETERMINATION OF PEOPLES: A
Theodor Meron, HUMAN RIGHTS AND HUMANITARIAN NORMS
n the views on the customary status of human rights norms in the
on of Human Rights, see: Bruno Simma and Philip Alston, Sources
s Cogens and General Principles, 12 AM. Y.B. INT'L L. 82, 90 (1988)-

F_A N
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The PLO’s constituency is thus inclusive of the entirety of the Palestinian
refugee population.

One aspect that may be of distress for refugees is the so-called ‘Israel-PLO"
letters of recognition. Regardless of the legal weight of those letters, they
should not be misconstrued in any way to mean that the PLO should take
into consideration any amendments that would run contrary to norms of
international law relating to the inalienable rights of Palestinian refugees.
Then-PLO Chairman Yasser Arafat, in support of the PLO’s recognition of
Israel, affirmed that “those articles of the Palestinian Covenant which
deny Israel’s right to exist, and the provisions of the Covenant which are
inconsistent with the commitments of this letter are now inoperative and
no longer valid”.” It should be noted that Arafat’s affirmation did not make
any specific reference to any particular articles of the Covenant. Arafat
undertook to submit to the Palestinian National Council (PNC) amendments
to the Palestinian Covenant for formal approval.*® Such a statement, even
in written form, would not be sufficient for those articles to be considered
null and void, as the PNC “is the supreme authority of the PLO, which draws
up its policies, plans and programmes”, according to the PLO Statute and its
Internal List of Rules.*® As a result of the exchange of letters, Israel’s requests
for amendments did not concern Articles 5 and 26, perhaps most relevant
for Palestinian refugees. It did, however, request amendments on Articles
that were perceived as challenging the PLO’s recognition of Israel.>® How
such amendments would run counter to the rights of Palestinian refugees
would certainly be a matter of interpretation. Yet given the stance of Israeli

mrafat to Prime Minister Rabin, Sep. 9, 1993. Needless to say, Israel did not
recognize Palestine as a State, nor the rights of its refugees. Rather, it recognized the PLO as
representative (not ‘sole’) of the Palestinian people.

48. Recognition of the fact that only the PNC had the powers to do so.

49, Statute of the PLO and its Internal List of Rules art. 7 (1964). English translation available at: http://
www.paIesﬁnepnc.org/index.php?opt‘ion:com‘content&view:am’cle&id:sos%amhe-rules—am—i-
regulations-stipulating&.catid=99%3A2010-05-25-12-04-07&temid=364&lang=ar. -Available in
Arabic at: http://www.palestinepnc.org/index.php?option=com_content&view=article&id=372&I
temid=345&lang=ar.

50. See The Palestinian Charter, Palestinian American Council, http://www.pac-usa.org/the_
Palestinian_charter.htm. During a special session of the PNC in 1996, it was decided th?t
those aﬂicl_es would be amended, authorizing a legal committee to draft a new charter. T_h|s
has never happened. For a legal breakdown of the PLO, including the PNC: see: The P'alesnne
Liberation Organization: Constitution, Laws, Organization, Powers and Standing, at: http://www.
ajtransparency.com/en/projects/thepalestinepapers/201218211010468413.html.
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compensation;ﬂz satisfaction (such as public

X o ;41
of housing and property ible); and guarantees for non-

apology and prosecution of those respons

Rl 43
repetition (such as reform of laws); and rehabilitation.

w inspiration from the relevant customary-status
onal legal instruments on IHL and IHRL. It is also
relevant to consider here, as per the principles, that statu}es -of limitations
‘chall not apply’ to gross violations of IHRL and serious violations of IHL,*
which constitute international crimes.® In terms of the events of 1947-1948,
the overall Palestinian refugee crisis was the result of a wide range of violations
of IHL and IHRL committed by Zionist forces, preceding and following their
declaration of Israel over the territory of mandatory Palestine.

The Van Boven Principles dra
provisions of several internati

Representation for refugees in pursuing remedies is also a key issue that
must be addressed. What body should provide representation for Palestinian
refugees, in the pursuit of remedies at the international level? The simple
answer here would be the PLO, and this is due to the constituency defined
in its mandate. As per Article 26 of the Palestinian National Covenant (or
Charter), the PLO is “responsible” for the return of the Palestinian Arab
people to its homeland.* Article 5 of the Palestinian Covenant defines a
Palestinian as follows:

The Palestinians are those Arab nationals who, until 1947, normally resided
in Palestine regardless of whether they were evicted from it or have stayed

there. Anyone born, after that date, of a Palestinian father - whether inside
Palestine or outside it - is also a Palestinian,

41. Return of the displaced would be considered as a means of restitution,

42. -PLO-NAD Refugees, 7. As explained by the PLO-NAD, compensation would not negate the
right to rf.'t.urn‘ In terms of means towards resolving the refugee crises, the PLO-NAD looks
at recognition of Israeli responsibility, recognition of the right to return, as well as means

of restitution and compensation, See i
! ] also: http://www.ajtrans rojects/
thepaleshnepapers/201218201436921568.htm|. : ESgeny.conven/prol

43. Ahmad Barclay et al, Political A, ini;
, gency Palestinian Return, AL- if/ak
shabaka.org/roundtables/poiitical- g Rl ubv 3, 2009) i,

NAD Refugees, 5. «gency-palestinian-return/ (hereinafter Barclay). See also: PLO-
44. On remedies for victims of IHL, see Liesbe
International Humanitiarian Law, 85 INT'L REV. RED CROSS 497 (2003).

45. Va‘n Boven Principles, section IV, See also Convention
limitations to war crimes and crimes against humanity,
3

46. Palestinian National Covenant of 1964 art, 26,

th Zegveld, Remedies for Victims of Violations of

on the non-applicability of statutory
Nov. 26, 1968, 754 U.N.T.S. 73.

——
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ﬂ Refugees in their Homeland: The Question of Representation and Protection

those without. Thus, for refugees in the OPt, those persons fall within the
jurisdiction of Israeli (and to some extent, Palestinian) authorities vis-3-vis the
occupation, thereby triggering the applicability of their obligations towards
those persons. In terms of Palestinian authorities, this concerns both the
roles of the PA (authorities in both the Gaza Strip and the West Bank) as well
as the PLO. This also concerns the obligations defined by UNRWA's mandate,

as well as the general legal obligations pertaining to that organization by way
of international institutional law.

Generally, we must refer the overall rights of Palestinian refugees. Firstly and
most importantly, this involves the right to a remedy, including the right of
return. This must be viewed as both a collective right as well as an individual
right of Palestinian refugees.®® Secondly, this involves the rights afforded to
refugees under international law, in the camps, as this concerns enjoying
their rights vis-a-vis the States that host them (within the respective domestic
systems) and the agencies that provide them protection and assistance.

Where there is a right, there is a remedy - or, in Latin, ubi jus ibi remedium.
In consideration of the Palestinian refugees’ right to return,®® as specified
within UN General Assembly Resolution 194, an important aspect here
concerns the ‘right to a remedy’ under international law as provided by the
Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law (‘Van Boven Principles’).* This
would constitute five main parts: restitution, compensation, rehabilitation,
satisfaction and guarantees of non-repetition. In a recent discussion on Al-
Shabaka, this was, for the purposes of Palestinian refugees, interpreted as
‘full reparation’ which would include: the return of the displaced; restitution

ml. BADILs analysis contains the collective and individual rights as per the
interpretation of Article 11 of UNGA Res. 194(lll). This includes the right of return, compensation,
restitution, and compensation along with the principle of refugee choice.

39. The UNHCR has explained that their pursuit of long-lasting solutions for refugees is based on
“enabling a refugee to exercise the right to return home”; see: UNHCR, Handbook: Voluntary
Repatriation: International Protection, Preface (1996), http://www.unhcr.org/3bfe68d32.html.

40,G.A. Res. 60/47, Basic Principles and Guidelines on the Right toa Remedy and Reparation forVic.nms
of Gross Violations of International Human Rights Law and Serious Violations of Ime.rna_t!onal
Humanitarian Law, U.N. Doc. A/RES/60/47 (Mar. 21, 2006) [hereinafter Van Boven Principles],
http://www.ohchr.org/EN/Professionallnterest/Pages/RemedyAndReparation.aspx.
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within the margins of Palestinian or Jsraeli dor'nestic law. Nev;rthtelsls.s;]'for

third States, such documents functionally. suffice as meansd.c;ﬁ es|taf .sEmg
identity or evidence of residence.?® This is perhaps most lrbfu ! lDor ast
Jerusalem resident palestinian refugees, who hold temporary ‘biue cards,
rather than the ‘green’ ones issued to Palestinians of the r;st of the oPt, and

are provided travel documents for the purposes of travel.

V. Scope of Rights Accruable to Palestinian Refugees and the

Related Moral and Legal Duty Bearers

This section assesses the scope of rights accruable to Palestinian refugees
and the related moral and legal duty bearers. This includes: drawing out
the gaps between those rights and their application, as well as responsible
parties; relating legal issues to various levels of political representation;
and applying a Human Rights Based Approach to the various moral and
legal duty bearers regarding their responsibilities.

As explained in the previous section, various rules concerning rights
applicable to Palestinian refugees can be found in IRL, IHL, IHRL and other
relevant areas of international law. For Palestinian refugees, this includes
international, regional (“Arab” or “Arab League”),®” and domestic law. This
entails the laws applicable to those refugees within the camps of the oPt and

35. See, e.g., hittp://www.uscis.gov/tools/asylum-resources/ric-query-palestinian-territory-occupied-
20-may-2002; http://www.immigration.govt.nz/opsmanual/42601.htm.

36. See, e.g,, the difficulties this poses to those attempting to file civil claims in Israeli courts. Joanna
Parasczuk, Rule prevents stateless people filing lawsuits, JERUSALEM POST (July 8, 2012), http://
www.jpos(.com/National-News/Ru)e»prevenfs-stateiess—people-filing-iawsuits.

37. See, .e.g.. League of Arab States, Protocol on the Treatment of Palestinian Refugees, Sep. 11, 1965
[hereinafter Casablanca Protocol], http://unispal.un.org/UNISPAL.NSF/0/E373EB5C166347AE8525
?ESBOOGMSBA#sthash,'eOECQOAv.d puf. See also Abbas Shiblak, The Status of Palestinian Refugees
1:; ,::,si:s?;mbds;ate:' BIFZE!-K University Working Paper 2011/3 (ENG), Position Papers Module,
sl pa::r] h\:t;./ef::;iash:n A'bu-Lughad lnsﬁtuFe of International Studies 2 (2011) [hereinafter
St ,c rea‘; bindi;l lrze;tl:edt?l/fmru/usarhies/ShthakZOl1-03Apdf. As Shiblak rightly notes,
to the rights of Palestinian {Ee':se'it;:’::;a:e;:;:‘;t ES;ablishes I [T O respe.tt
practice (the prime examples being Lebanon and 5 l;n o |.t e fmt been fully imalementss 2
1991, Arab States declared that the Protoco| Was su ZU iArabiz), Shiblak further points OUt. el
the two main principles of the Protocol was to il i Ofeach State. He Sxplains ﬂ.wt

grant them full citizenship rights, although denyiné

them naturalization,
el documents in order to preserve their status 2%

while issuing refy,
i gee trav
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categories —although all subject to different displacement methads by Israel
since its pre-State ethnic cleansing.!

While these additional UNRWA Categories do not necessarily have the same
rights as the refugees since they are not refugees within its authoritative
meaning, they are nevertheless rights-holders subject to obligations owed
by the relevant duty-bearers based on jurisdiction. As this paper looks at
human rights obligations in particular, it is relevant to keep in mind the
differentiation between the provision of protection and assistance, from
those obligations owed by the relevant ‘duty-bearers’ to ‘rights-holders’,
such as the right of political representation and other human rights.

On the issue of statelessness, while technically all Palestinians in the oPt
are not ‘nationals’ of Palestine per se and rather ‘permanent residents’ by
operation of Palestinian law (subject to the Oslo Accords), the Statelessness
Convention does not apply to persons receiving protection or assistance from
organs or agencies other than the UNHCR, as with the Refugee Convention.32
The Palestinian ‘exception’ does not change the authoritative definition of a
stateless person provided by the Statelessness Convention. It is a matter of the
functional applicability of certain provisions of that convention (like the Refugee
Convention) which rendersiit inapplicable to the majority of Palestinian refugees.

For Palestinian refugees in the oPt and Palestinians generally, the interesting
part here concerns whether or not the Palestinian are stateless. Identity
cards issued to Palestinians in the oPt are nothing more than ‘permanent
residency’ cards issued by approval via Israeli authorities.® Palestinian
Authority. (PA) ‘passports’ are nothing more than ‘travel documents’ (the
precise term used in the Palestinian-Israeli Interim Agreements of 1995),
which are recognized by Israel (and other States) for the purposes of travel,
issued based on the status of residency.>* Neither of these offer citizenship

31. Munir Nuseibah has written an excellent piece on Israel's methods of displacement, which would
support further contribution to the extension of this project that takes a holistic appmach.m
studying the legal framework of all Palestinian refugees: Munir Nuseibah, Decades of Displacing
Palestinians: How Israel Does It, AL-SHABAKA (June 18, 2013), http://al-shabaka.org/briefs/

decades-displaci lestinians-how-israel-does-it/.

32. Statelessness Convention art. 2(1).
33. Israeli-Palestinian Interim Agreement, Annex Ill, art. 28, Sep. 28, 1995.

34, Id. With respect to other refugees, some travel documents are issued to refugees in certain States,
some hold temporary passports (such as through Jordan), while East Jerusalem refugees are issued
laissez passer documents; see Shiblak Brief, 1.
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» uyithin the sense of UN General Assembly

Resolution 194 (1) of 11 December 1948 and subseqlue.ntO:Na?enem
Assembly Resolutions”.”” This is supported by{ a legal ana VSZISSY t paragraph
11 of Resolution 194 (I11), which affirms the nght of return;’ e paraFréph
11 does not actually refer to the term “palestine refugge = GG ytical
shortcoming of the UNHCR Revised Note. UNHCR ”conSIders this group of
refugees, along with those identified as “displaced personszgs a r"esult of
the Israeli occupation of 1967, within the scope of Article 1D. Wh_lle other
displaced Palestinians, such as those as @ result of 1967, may be deﬁneq asa
refugee, they are not considered “Palestine refugees”. UNHCR also considers
a third category of Palestinian refugees, neither “Palestine refugees” nor
“displaced” persons that do not fall within the scope of 1D of the Refugee
Convention — thus falling within Article 1(A)(2).*°

those “Palestine refugees

A specific range of other Palestinian persons may also receive services
while being registered with UNRWA, although they neither meet UNRWA's
“palestine Refugee” criteria nor are, for the most part, considered refugees
for that matter. This includes the following: Jerusalem poor and Gaza poor,
frontier villagers, compromise cases, husbands of women and descendants
of women who are registered refugees, non-refugee wives, and kafalah
children. Additionally, a number of sub-categories of individuals eligible
to receive UNRWA services without being registered under UNRWA's
registration system include those persons displaced as a result of the events
of 1967 and others. Those displaced in 1967 are, in fact, refugees, entitled
to UNRWA's services, but are not considered “Palestine refugees”. Thus, the
“Palestine Refugee” criteria does not take into its scope a broader definition
of the ‘Palestinian refugee’ which, of course, involves a very complex web of

27. UNHCR Revised Note, para. 4(a).

28. G.A. Res. 194(Ill), para. ?1, U.N. Doc. A/RES/194(Ill) (Dec. 11, 1948). See also Meaning of UN
g;::;::s;eomﬁl: R:soluhcn 194(m!, 11 December 1948 (The Right of Return), BADIL OCCASIONAL
st secm;ariat( ol;r-t:ozz)ﬁ".lf%relnafter B,ADIL ?u!let‘in 11]. See also the analysis compiled by
S & definition of the ‘Palestine refugee’: U.N. Conciliation Commission for
o Dncf NAC.ZSM;;’?;“D*;H of the General Assembly’s Resolution of 11 December 1948,
19852573CB00541447, See a|v ® 1950}, hitp:/Junispal.un.org/UNISPAL NSF/0/94F1C227219453
e e thoson the qualification of the refugee as being of ‘Palestinian Arab’

igin: Addendum to Definition of a “Refugee” Under paragraph 11 of the General

Assembly Resolution of 11 December 19.
‘ 48, U.N. Doc. A/AC.25, 6 il
unispal.un.org/! UNISPALNSF/DIC36917141AOA1SZAsszssaal%g;é?:s. R it

29. UNHCR Revised Note, para. 4(b).
30. Id,, para. 5. So long as they are not subj

% ject i i "
(applying to those that have committed crimlnt:l :cr:ls;'es e e

‘* Digitized by Birzeit University Library



g Refugees in their Homeland: The Question of Representation and Protectit

on Article 1A.° No separate determination under Article 1A(2), outlining
the characteristics, needs to be made for determining such as status. This
proper interpretation has been addressed in the UNHCR Revised Note on the
applicability of Article 1D to Palestinian refugees 2!

The Article 1D ‘exception’ should be viewed as both an inclusion and exclusion
clause.? While Palestinian refugees may have the ‘characteristics’ of refugees,
Article 1D applies to those Palestinians who are refugees as a result of the 1948
and 1967 conflicts and who receive protection and assistance from UNRWA
(the exclusion).?® This does not encompass all Palestinian refugees. For those
refugees who have not had their position definitively settled in accordance
with UN General Assembly (UNGA) resolutions and where their protection and
assistance from UNRWA has ceased, they are ipso facto entitled to UNHCR
protection and assistance (the inclusion).* Thus, certain Palestinian refugees
may be entitled to the benefits of the Refugee Convention.

UNRWA's Consolidated Eligibility and Registration Instructions (CERI) defines the
categories of persons eligible for registration and/or UNRWA services?® which
includes the definition of the “Palestine refugee” (not ‘Palestinian refugee’). It
defines persons who meet UNRWA's “Palestine Refugee” criteria as;

--persons whose normal place of residence was Palestine during the period
1June 1946 to 15 May 1948, and who lost both home and means of livelihood
as a result of the 1948 conflict. Palestine Refugees, and descendants of
Palestine refugee males,” including legally adopted children, are eligible
to register for UNRWA services. The Agency accepts new applications
from persons who wish to be registered as Palestine Refugees. Once they
are registered with UNRWA, persons in this category are referred to as
Registered Refugees or as Registered Palestine Refugees.

UNHCR’s Revised Note explains that the Article 1D exclusion applies to

20. Akram.

21. UNHCR Revised Note, para. 9(b).

22. 1d., para. 2.

23. |d,, para, 3-4.

24, |d., para. 2.

25. Text available at: http://unispal.un.org/pdfs/UNRWA-CERI.pdf.

26. Similarly, for the UNHCR, “If the head of a family meets the criteria of the definition, his dependents
are normally granted refugee status according to the principle of family unity”; UNHCR, Handbook

on Procedures and Criteria for Determining Refugee Status under the 1951 Convention andAthe
1967 Protocol relating to the Status of Refugees, U.N. Doc, HCR/IP/4/Eng/REV.1 (1979, re-edited

1992), para. 184, http://www.unhcr.org/4d93528a9.pdf.
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The ‘Special’ Case of Palestinian Refugees

it can be considered that there is a ’df)uble-standard' .WIth
relation to the rules applicable to palestinian refugees—in thatthgy are efther
more or less favourable than those of other refugees. The blaﬁls for either
opinion liesin the peculiar and unfortunate situation of Pa1fes‘t|fuan I'efugee?,
For the situation of Palestinian refugees as a whole, the CI’IS»IS |>s due to their
inability to return to their homes based on racist and discrlmlr\atc.)ry' Israeli
Jaws and policies as well as political factors involved in the discriminatory
application of international law and indifference by third States.

There is no specific, holistic legal definition as such for ‘Palestinian refugees’,
The definition for refugees as provided by Article 1A the Refugee Convention
serves as the authoritative definition.®® Yet it is in the applicability of certain
provisions of the Refugee Convention that differentiates Palestinian refugees
from others — further qualified by the so-called “Palestine refugee”. Refugees
falling within the scope of Article 1D in turn, explains that the Refugee
Convention does “not apply to persons who are at present receiving from
organs or agencies of the United Nations other than the United Nations High
Commissioner for Refugees protection or assistance” unless, for any reason,
“such protection or assistance ceases”.® So, while the Refugee Convention
establishes the authoritative definition of the refugee, the exception refers
to the provision of protection and assistance.

B.

In some ways,

Palestinian refugees registered with UNRWA that lose their protection
or assistance from another UN organ or agency, would then be eligible to
fall under the UNHCR mandate. As Akram notes, the proper interpretation
of Article 1D means that the determination of refugee status by national
authorities for Palestinian refugees should be based on Article 1D and not

184I:i\:i?;v:k;gr:;si’i:l:sﬁnlzns who Fall und_er the 1951 Convention, International Refugee Rights
WEIDale;l-inians-wr-nzf:n-mg\;a m:w . [hmmah.er Akram], http://www.refugeelegalaidinformation.
within the exclusion daus:n El: ?Sl-con:enhon, The UNHCR revised note refers to those falliné
1D exclusion is rendered ir?s T-lmg the “characteristics” of refugees. As such, where the Article
of the Refugee Convention'aszp ﬁar:] = ‘hose. refugees would then be entitled to the benefits
1951 Convention relating . the st HCR, Revised Note on the Applicability of Article 10 of the
[hereinafter UNHCR Revised € Status of Refugees to Palestinjan Refugees (Oct. 2000), pare- 3

S vised Notel, http:/fwww.refworld.org/docid/4add77d42.html.
e 8 Para.:: IS::; a}so: Erl K:tt&othersv. Hungary (C-364/11) E.C.J.; commentany*
w“n-iustice-opens-new-chap;er. B/protecting stateless-palestinian-ref %E2%80%93-€U"
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Fourth Geneva Convention relative to the Protection of Civilian Persons in
Time of War'® and Protocol | additional to the four Geneva Conventions
relating to the Protection of Victims of International Armed Conflicts.® As
Takkenberg notes, with respect to the results of the 1967 war, IHL rules
generally and rules pertaining to refugees specifically became applicable
to Palestinian refugees within the oPt.® This also entails the applicability
of IHRL as it pertains to obligations of Israel in affording these rights to
those persons falling within their jurisdiction, meaning the whole of the
oPt (including refugees therein), but especially in East Jerusalem given the
complete absence of Palestinian authorities, and Israel’s de jure and de facto
illegal annexation.

Another relevant area of international law is the law on statelessness. Art. 1(1)
of the Convention relating to the Status of Stateless Persons (Statelessness
Convention) defines a stateless person as “a person who is not considered
as a national by any State under the operation of its law” i.e. as opposed to
refugees that possess a nationality, this would concern those that do not.!’
Its applicability to the Palestinian refugee population is explained in the
following section.

14. Convention (IV) relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 75
U.N.TS. 287 (hereinafter Fourth Geneva Convention). Article 44 specifically deals with refugees
and displaced persons. See also ICRC, Humanitarian Law, Human Rights and Refugee Law — Three
Pillars, ICRC Resource Center (Apr. 23, 2005), https://www.icrc.org/eng/resources/documents/
statement/6t7g86.htm.

15. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection
of Victims of International Armed Conflicts (Protocol 1), June 8, 1977, 1125 U.N.T.S. 3. Article 73
stipulates that refugees and stateless persons shall be protected persons under parts | and Il of the
Fourth Geneva Convention.

16. LEX TAKKENBERG, THE STATUS OF PALESTINIAN REFUGEES IN INTERNATIONAL LAW 196 (1998)
[hereinafter Takkenberg]. See also UNRWA's Operational Environment and the Role of International
Law, Commissioner-General’s delivery of the Second Steinkraus Cohen International Law Lecture,
sponsored by the United Nations Association of Westminster in association with the International
Relations Committee, the Bar Council and the Law Department, London School of Economics (Apr.
28, 2014), at 10-13 (hereinafter Commissioner-General Note), http://wwuw.lse.ac.uk/publicEvents/
Pdf/20040428Hansen.pdf.

17. Convention relating to the Status of Stateless Persons, Sept. 28, 1954, 360 U.N.TS. 117 (hereinafter
Statelessness Convention). See also: G.A. Res. 217A (1ll), Universal Declaration of Human Rights art.
15, U.N. Doc A/810 at 71 (1948); “everyone has the right to a nationality”. Shiblak refers to this as
a fundamental human right, yet the status of this provision as customary is not decisive, especially
given that the UDHR is not a binding instrument; see Abbas Shiblak, Palestinian Displacement:
Stateless PaFesrinians., 26 FORCED MIGRATION REV. 8, 9 (hereinafter Shiblak Brief).
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1% Hino” “ 7
These conditions therefore apply to persons b,.Oth :!nWI”ltf"gm 2;” Uhni:/blylle
to either “avail himself of the protection of” or tof ;e ;1 Sap er
“country of nationality”. This is qualified by a m.;mbe'r of fac ors,bmc : mi a
fear of persecution based on race, rekigion{ nationality, or membership of a
particular social group or political opinion.
Aside from the specific rights afforded to refugees by IRL, all refugees are
entitled to the rights afforded by conventional and customary IHRL, re'gardless
of their state or territory of refuge.X The UN Human Rights Committee has
reaffirmed that States must afford these rights to persons who “find themselves
in the territory or subject to the jurisdiction of the State Party”.’? Certain
exceptions to this can be found in Article 25 of the International Convention on
Civil and Political Rights (ICCPR), in the forms of rights of political participation.
Yet this does not remove the possibility that refugees, particularly those in a
protracted refugee status (such as Palestinian refugees), enjoy the benefits of
that provision in their respective host States. *2

International humanitarian law (IHL) also provides legally binding provisions
specifically for the protection of refugees. This includes those within the

10. Refugee Convention art. 1(A)(2). See also International Convention on the Elimination of All Forms
of Racial Discrimination art. 5(d)(ii), Mar. 7, 1966, 660 U.NTS. 195 [hereinafter ICERD]; “State
Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee
the right of everyone, without distinction as to race, color, or national or ethnic origin, to equality
before the law, notably in the enjoyment of...(t)he right to leave any country, including one’s own,
and to return to one’s country”. See also International Covenant on Civil and Political Rights art.
12(4), Dec. 16, 1966, 999 U.N.T.S. 171 [hereinafter ICCPR]; “No one shall be arbitrarily deprived of
the right to enter his own country”. Israel is party to both the ICERD and the ICCPR.

11. ICCPR art. 2(1). This provision refers to all persons: “all individuals within its territory and subject
to its jurisdiction”. See also: Human Rights Committee, General Comment 15; The position of aliens
under the Covenant, U.N. Doc. HRI/GEN/1/Rev.1 at 18 (1994), para 2.

12. Human Rights Committee, General Comment 31: Nature of the General Legal Obligation on States
Parties to the Covenant, U.N, Doc. CCPR/C/2 1/Rev.1/Add.13 (2004), para. 10.

13'\2 ::'1?;::5272f;:x;;'::&ge(q:;lfg:::’?tszs: Parﬁdpaﬁon in Public Affairs and the Right t0
B i o oy Brnts refugees and asylum ssekets

S (Apr. 30, 2014), http://www.unhcr.org/40925¢804.htm. With

respect to the protracted nature of the refugee crises, th QE0225(80
refugee situations are usually created and sustaine:S;)t = UNHCR P Pianedihat "Pm"aae.d
a peaceful manner and in a way that respects hu J the fa,:k"e to resolve such differences in
Situations: A paper prepared for the High Commissi i ”E.h ts”; see UNHCR, Protracted Refugee
Doc. UNHCR/DPC/2008/Doc. 02 (Nov, 20 2008) a::” s Dialogue on Protection Challenges , U-N-
g » L6, para. 7, http://www.unhcr.org/492ad3782:

html. On i
POLITICS z?;r;:::(;:\t;z% crises generally, see: STILL. WAITING FOR TOMORROW: THE LAW AND.
REFUGEE CRISES (Susan Akram & Tom Syring eds 2014)‘
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IV. International Law Applicable to Refugees

“Everyone has the right to leave any country,
return to his country.”

—Universal Declaration of Human Rights of 1948, Article 13(2)

including his own, and to

A. General International Legal Framework

The international refugee law (IRL) framework is governed by conventional
and customary international law.® There is substantial degree of overlap and
complementarity between IRL, international human rights law (IHRL) and
international humanitarian law (IHL), as well as other areas of international
law applicable to refugees.

The relevant conventional international law framework of IRL is governed by
the 1951 Convention relating to the Status of Refugees (‘Refugee Convention’),”
modified by the 1967 Protocol relating to the Status of Refugees (‘Refugee
Protocol’).2 The Refugee Protocol was adopted to amend the temporal and
geographic limitations of the Refugee Convention (with no consequential
difference in terms of its collective applicability over Palestinian refugees).

A refugee is defined by Article 1(A)(2) of the Refugee Convention® as any person:

...owing to well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable or, owing to
such fear, is unwilling to avail himself of the protection of that country; or
who, not having a nationality and being outside the country of his former
habitual residence as a result of such events, is unable or, owing to such
fear, is unwilling to return to it.

See generally Dieter Kugelmann, Refugees, MAX PLANCK ENCYCLOPEDIA PUB. INT’L L. (Mar. 2010),
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e8662rskey
=DxMSgr&result=2&prd=0PIL.

. Convention relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 137 (hereinafter Refugee
Convention). There are 145 States Parties to this convention. Israel is a party to this convention;

P

~

Palestine is not.
Protocol relating to the Status of Refugees, Jan. 31, 1967, 606 U.N.L.S. 267 (hereinafter Refugee
Protocol). There are 146 States Parties to this protocol. Israel is a party to this Protocol; Palestine

G

is not.
. Refugee Convention art. 1(A)(2). See generally THE 1951 CONVENTION RELATING TO THE STATUS
OF REFUGEES AND |TS 1967 PROTOCOL: A COMMENTARY (Andreas Zimmerman ed., 2011).

©
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; ini fugees can revoke such
L o Of' Pale:: msaonrter rgepresentaﬁon by any
a right. The same goes for representation. y| nian refugees, such as the

legal personality said to be representative of Pa gstlrl 2 Su;h -
palestine Liberation Organization (PLO) Cepnotinirinee UPCMISUCH 3 MIENt as
jati _Theright of return forall Palestinian refugees

partof, say,a negotiation process ; : : " :
ic absolute.® It may be argued that in practice, the right to renin, s with
United Nations (UN) General Assembly resolution 194 (111), is qualified and
respected, but not absolute. There have been case's where refugees, or groups
of refugees, did not enjoy the fulfillment of that right. Yet the factlthat States
may have arbitrarily deprived them of that right does not negate .|ts absolute
nature. Finally, nothing in this document is meant to connote, in any way,
limitations on the obligations of the Occupying Power towards the protected
population including refugees or anything short of the full responsibility of

srael for the wrongful acts that created the Palestinian refugee population.

. Methodology

The researcher was provided a ToR for the purposes of carrying out this study,
which fully guided its structure. The researcher consulted with staff of the
Ibrahim Abu Lughod Institute of International Studies at Birzeit University,
the Institute of Law at Birzeit University, Palestinian NGOs as well as UNRWA.
The researcher also discussed the various issues included within the ToR with
colleagues having the academic and professional competence on legal issues
relating to Palestinian refugees specifically, and international law relating to
refugees generally. The researcher also conducted a preliminary literature
review, all of which has been integrated into the study.

While the study attempts to answer each one of the questions (or areas)
provided by the ToR separately, and in separate sections, there is a substantial
degree of overlap between them as such questions and issues are not
entirely definite. Because the issues covered are so broad and there is n0
centr?l “thesis”, it is evident that the researcher faced challenges in covering
each in a sufficient manner. The result is that the paper may offer, at times,
a fragmentary treatment of legal and political issues, at times n’ot clearly
related to one another or drawn together sufficiently, ,
i gt ;
5 :: ;h;“::d :,ef:::;;::; :vﬁ:i; ZEpall'tmlent (PLO-NAD) has noted, “[i]n Bosnia, East Timor, Kosovo:
considered a “non-negotiable” their right of return honored, In Kosovo, the’ right of return was

issue, See: ini
DEPARTMENT 6 (updated May 2 o Refugees, PLO NEGOTIATIONS AFFAIRS

011}, http://www.nad-
Fact%20sheet_May2011 pdf [hereinafter PLO~NAI5 ’;‘::::::]’E/US9rﬁ1eslfite/FAQ/Refuzees_mq-

‘* Digitized by Birzeit University Library



/—@ Refugees in their Homeland: The Question of Representation and Protect

3. Analyzing the Oslo Accords’ parameters and provisions regarding
Palestinian refugees residing in/out of camps and implications regarding
duality of citizenship/political representation,

4. Identifying gaps in the various bodies of literature reviewed and
interfacing analytically with the original body of evidence.

5. Analyzing the gaps in human rights standards regarding Palestinian camp
resident refugees and focusing in particular on political representation
and protection.

6. llluminating the jurisdictional, de facto and de jure gaps in political
representation and protection experienced by Palestinian refugees
residing in West Bank and Gaza camps.

While the geographical scope of the study is limited to the oPt, there is a
meaningful portion devoted to political representation as this concerns the
entirety of the Palestinian refugee population and their collective rights,
regardless of their ‘host State’ or their legal status in those States.

The Institute’s project came at an interesting time, 65 vyears after the
creation of UNRWA, and after the start of its “#JustSolution” campaign.
As noted by current UNRWA Commissioner-General Pierre Krahenbuhl,
“Palestine refugees need more than just aid. They need a just solution”.?
In order to achieve a just solution, political representation in the domestic
and international realms, is essential and representation for a just solution
must indeed be substantiated entirely by international law. The timing of this
project is also relevant since this year, 2015, marks the 67th anniversary of
the 1948 Nakba and the 48th anniversary of the 1967 Naksa. World Refugee
Day was on 20 June of this year, which fell during the duration of this project.®

Before tackling the areas provided by the ToRs, a couple of essential
observations should be raised. For one, nothing within this document is
meant to connote, in any way, any prejudice to the inherent right of return
for all Palestinian refugees. Neither issues related to protection or assistance

3. See #)USTSOLUTION, UNRWA http://www.unrwa.org/just-solution. UNRWA explains, as part of its
campaign that “[t]he continued existence of UNRWA is no source of pride; rather, the absence of a
just solution for Palestine refugees is a source of international shame”. A point should be made that
the quotation references “Palestine refugees” and not ‘Palestinian refugees’.

4. G.A. Res. 55/76, 9 8, Fiftieth Anniversary of the Office of the United Nations High Commissioner for
Refugees and World Refugee Day, U.N. Doc. A/RES/55/76, (Feb. 12, 2001).
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i rS...
As you return home, to your home, think of othe

do not forget the people of the camps.

- Mahmoud Darwish (1 942-2008), from “Think of Others

1. Background & Introduction

g hii “ ineg Political Representation for
This paper is a contribution to Enhancing o plEsente
commissioned by

Palestinian Refugees living in West Bank and Gaza Cam'ps pecom ned
the Ibrahim Abu Lughod Institute for International Studies at Birzeit University.

The purpose of this document is to provide a ‘legal framework’ for Palestinian

refugees, focused on those in the West Bank (including East Jerusalem) and
the Gaza Strip — or the entirety of the occupied Palestinian territories (oPt)
— particularly as this affects their exercise of human rights (civil and political
rights in particular).? As provided by the Terms of Reference (ToR) shared
with the researcher, the foundational research and legal framework should
be in harmony with, and complement, the political and socio-economic
framework of the research. The author has been assigned to take into
consideration a number of tasks, which have been broken down into various
sections of this document, being:

1. Assessing the scope of rights accruable to Palestinian refugees and the
related moral and legal duty bearers:

a. drawing out the gaps between those rights and their application, as
well as responsible parties;

relating legal issues to various levels of political representation; and

¢. applying a Human Rights Based Approach (HRBA) to the various moral
and legal duty bearers regarding their responsibilities.

Z RE‘{iew""g parameters regulating the mandate of the United Nations
Relief and Works Agency (UNRWA) versus that of the United Nations

High Commissioner for Refugees (UNHCR) representation for (1951)
Refugee Convention, including

legal responsibility of UNRWA
refugees.

protection issues and assessing moral and
Vis-a-vis West Bank and Gaza’s Palestinian

e )
1. Asthis study wi s
Lol re‘:::::;eflor:,.:\e‘l;z;aland political challenges differ in many ways between East Jerusalem
Palestinian refugees, forethges': Bank. It will also touch upon the situation of ‘other categories’ of
) Purposes of cohesion in any research related to Palestinian refugees.
e i ;
EeaN:kba In particular, see; Nakba Fact Sheet, MIDDLE EAST EYE
B eVe.net/neWs/nakba-fact-sheet-209823913,

2. Foran interesting infographic on th
(May 14, 2015), http://www.midd|
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It covers the legal mandates of both organizations, and takes a comparative
approach in terms of their representation. UNRWA remains the primary
agency with obligations towards most Palestinian refugees, although UNHCR
fills in when protection under UNRWA is ceased. It is necessary here to
consider that within the camps, and overall for Palestinian refugees, UNRWA
(like UNHCR) has human rights obligations towards its constituents in
protection and assistance.

The Oslo Accords certainly did have its effects in terms of representation as
the PLO has not been able to guarantee any sort of representation towards
full citizenship rights. Permanent residency and travel documents are neither
short-term nor long-term solutions for refugees. Further the PLO and PNA
have been active in ensuring the continuance of UNRWA’s mandate, in order
to preserve the right to return. Nevertheless, any such solution, which would
be based on refugee agreement in a formal political process, must ensure
that any solution on citizenship does not negate the right of return through
representation. Regardless, their rights cannot be negated as this would
violate norms of international law. There are still significant gaps particularly
as this concerns challenging misconceptions between human rights (political
representation in particular) and its relationship to protection and assistance.
Further a large gap exists in finding solutions towards a holistic framework to
support both “old” and “new” Palestinian refugees.

The study analyzes the studies done, in light of the unfortunate political
fragmentation of the refugee population, on governance within the camp and
its relation to rights. It looks at the role of UNRWA in fulfilling that mandate
and the role of the PLO and other political actors in support representation at
the international level, while ensuring that protection and assistance remains.

The State of Palestine did not have any meaningful changes on the situations
in the camps, but may have effects on the collective and individual rights of
refugees if the weak political trend continues. Palestine’s inability to ensure
language grounded in international law has failed them. Further, their roles
remain limited in ensuring that refugees are part of the collective exercise
of the right to self-determination, although this has not changed their active
role in ensuring protection through UNRWA. Nevertheless, the main issue
here concerns UNRWA's limited abilities to ensure protection, and the
continued weakness of the PLO in filling those gaps.
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for Palestinian Refugees in the oPt

Refugees, focused on the West Bank
“Enhancing Political Representation
Bank and Gaza Strip”)

‘Legal Framework’

(A Legal Framework for Palestinian
and Gaza Strip, as part of the project
for Palestinian Refugees living in the West

Ata R. Hindi

I Summary

The study provides the overall international legal framework applicable
to refugees in general, and palestinian refugees specifically. It explains
how international refugee law is complemented by various other bodies
of law, particularly international human rights and humanitarian law. The
relevant conventional and customary international law constitutes the
guiding definitions and provisions applicable to refugees. It is only a matter
of applicability, in terms of the functional mandate of UNRWA, that the
authoritative provisions are not applicable to Palestinian refugees.

In terms of the case of Palestinian refugees, while the definition of the
‘Palestine refugee’ may be insufficient in terms of a holistic framework,
UNRWA's expanded mandate allows for the provision of protection and
assistance to the large majority of Palestine refugees. The PLO’s broader
definition of Palestinian refugees provides a proper means of representation in
terms of the pursuit of Palestinian refugee rights, whether domestically within
the camps or their communities, or at the international level. Nevertheless,
the PLO must continue to ensure an inclusive approach to representation.

The study identifies the legal (and moral) obligations of UNRWA, the PLO,
thfa PA and the Occupying Power (as well as in relation to other States). Here,
this concerns the collective and individual rights of refugees, in a protracted
refugee situation, concerning the right to remedy including the right to
return as well as within the context of the right to self-determination. This
::;:versI the role of the PLO in ensuring such representation, while considering
Poe roles tIthhe PA anfi UNF_(Wé in service-delivery. In terms of the Occupying
pr:::zt:;nogl:‘sdat t}'melr obligations to the refugees in terms of ensuring their
B assistance to them_, and that the refugees’ right to remedy

- In terms of the HRBA, it is necessary for both the PLO and PNA

to ensure © .
that their roles integrate the international standards of a HRBA

through their representative and service-delivery rol
es.
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n representation of their cause in the

T o
o Refugee dissatisfaction I eiericral public

negotiations process reached 59%,
reached (55%). :
alf of refugees highlighted the absence of assemblies
their opinions regarding the
and discussion of their cause

e More than h .
and public meetings conducted to view
negotiation process and representation

in the negotiations. :
o Nearly half of refugees of the West Bank camps believe that

representation of the refugee issue in negotiations should be
conducted by the popular committees, while 73% of the refugees of
Gaza Strip camps believe that the representation of such issues should
be conducted by the political parties.

IX. Findings

Currently, the political representation of the refugees is diminutive as a result
of the absence of an effective mechanism to achieve better conditions for
the political representation and due to the inability of the related institutions
to carry out their roles.

The refugee camps suffer from various adversities and shortages and are
witnessing a state of economic and social marginalization that is adversely
leaving its impact on the political representation issue.

Among the institutions concerned with the refugee cause, the majority of
refugee camps residents believe in the importance of the PLO. It is perceived
as the collective representative framework that represent their rights and
political demands especially the right of return. At the same time, the
refugees support UNRWA and believe in the importance of maintaining it as
an international active body in the camps. They uphold with UNRWA for the
services it provides to camps and for its international symbolism in protecting
and maintain the rights of refugees.
Despite of the refugees’ sense of national lo
with the exception of specific cases of
large number of the refugees totall
or its exterior character. Some

yalty and integration into society,
discrimination in the West Bank, a
Y reject to expunge the camp’s identity
refugees even call for better services and for
nd infrastructure in a way to save the dignity

resistance and struggle.
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or in social relations resulting from marital ties. The same can be said
regarding the geographic factor. In Rafah for example, there is absolutely
no way to separate between the camp and the city due to the geographic
and demographic expansion which subjected to the whole governorate,
making it even inconceivable distinguish between the refugees and native
population. This case applies to all governorates of Gaza Strip, where camps
have overstretched as a result of the refugee population’s natural growth
and the cramped spaces within the camps. However, although refugees
outnumber the natives, they accept the distribution of roles. Out of their
deep concern to preserve their identity as refugees for political reasons,
they do not run or compete for mayor positions although they show concern
over the municipal services provided. In the West Bank, the case is different.
The refugee camps still maintain their geographical boundaries with some
exceptions. The refugees dwelling in the West Bank stated that they face
discrimination based on their refugee status, as refugee inhabitants. As a
negative indicator, this was not highlighted in Gaza. West Bank refugees
also indicated that they were subjected to discrimination mainly by their
immediate non-refugee neighbors and in public sector jobs. 56% of the
West Bank refugees pinpointed that they were subjected to discrimination
in the surrounding environment, in comparison to only 14% of Gaza refugees
confirmed being subjected to such discrimination.

VIII. Issues related to the future, hopes for the future, negotiations
and the right of return

Despite the hardships and difficult conditions in the camps and the lack of
trust in the institutions, and in spite of limited refugee participation, the
majority of the camp residents are optimistic with hopes for a better future.
Results indicated that 60% of interviewees in the West Bank are optimistic
regarding the future ahead, in comparison to 50% of interviewees from the
Gaza. Participants justified that optimism came from their strong belief in
their right to return to their homes and lands they were forcibly displaced
from and that they have a right and a just cause to defend.

As for the issue of refugee representation in the negotiation process, the
performance of Palestinian negotiators were found unsatisfactory and
projected absence of any breakthrough. This was projected in the results as
follows:
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cause it targets both native

participation as a whole and as oné unit be

citizens and refugees.

VI. Socio-economic and political references

When it comes to social issues, 47% of the interviewees stated that they
seek the help of their families when they face an acts of ass_au'lt and fam|.|ia|
disputes (with their own family or other families) whether inside or outside
the camp. 26% of the interviewees said that they seek the help of the PA
institutions to sort out such problems, whereas only 6% stated that they
tend to depend on political references to help them solve their issues.

In other cases, when there are needs for basic and essential services such as
health and education services, the refugees tend to favor seeking help from
the UNRWA which — despite austerity measures adopted due to the failure
of donor states to fulfill their financial obligations — still represents the first
reference to provide basic services within the camps. The results showed
that 53% refer to UNRWA in the event of the need for health services and
approximately 32% in case of need to help to cover the costs of education,
followed by the PA’s institutions and ministries where around 33% refer to
them in the event of need for health services and 29% in case of need to
cover education costs.

Concerning refugee political references, the results highlighted that 58% have
stated, and in variant degrees, that their reference for the representation
issues and refugees rights is the PLO in spite of the weakness it suffers from
and its inability to fulfill its duties as the sole legitimate representative of the
Palestinian people wherever it was present,

VII. The relationship with the surroundings

Thle ‘resulfs highlighted several key issues regarding the nature of the
(r:: ationship with the.surrounding. The inhabitants of Gaza Strip refugee
MPps are more open in their relations with the surrounding than West Bank

P e, 3 ;
re ugees.' The m.aJonty of camp inhabitants in the Gaza Strip talked about
open social relations with neighbor’s becaus

refugees. It can be said that in Gaza Strip,
and a citizen disappears and, :
favor of the refugee. No disti

e of the fact that the majority are
' the distinction between a refugee
if .such distinctions did exist, it would be in
nction is found in public sector employment
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V. The Refugees relationship with organizations/institutions
A. United Nations Relief and Works Agency (UNRWA)

In regard to the relationship between the refugees and the various local
organizations, the perception and nature of the relationship vary from one
institution to another. The results pinpointed regarding the trust issue that
UNRWA with its health and education institutions receive a high percentage
(more than 60%), in comparison to the other local and national institutions
(local committees, youth centers, women centers, PLO and PA institutions,
factions, security forces, etc...).

B. Popular Committees

There are substantial differences in trust and positive vision when assessing
the role of popular committees between the West Bank and Gaza Strip
refugee camps. In the West Bank camps, the positive assessment of the
popular committees’ role and importance rises to 55%, whilst in Gaza Strip
refugee camps, it reaches only 10%.

C. Palestinian Authority

The assessment of the relationship between the PA and the refugees is based
on the principle of citizenship as Palestinians; whether they are native citizens
or refugees. Therefore, the level of trust and confidence in the PA would
be determined by its level of integrity and by the extent of its institutions’
administrative corruption. Despite of the correlation between the PA and the
PLO, refugees in Gaza show higher level of trust and confidence in the PLO as
the sole legitimate representative of the Palestinian people including all the
Palestinian political parties, except for Hamas and Islamic Jihad.
D. Civil and family institutions

Regarding the relationship between the refugees and the civil institutions,
these institutions are characterized according to their field of interest and the
nature of their work. On one hand, the institutions that operate within the
camp, such as sports clubs and institutions that were established with local
initiatives of the camp inhabitants and in accordance with their needs, they
are active and efficient and show high rates of interaction and participation
since they are perceived by the refugees as institutions of their own. On the
other hand, for the institutions that work in the field of development and
human rights, refugee participation is assessed through the community’s
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gender participation percentage is related to
he camps and how women’s participation
in the public sphere is perceived as “open-minded a_nd _against the customs
and traditions”>  Nevertheless, some groups hlghllgh.ted that female
ank was better and higher than in Gaza.

explained that this variance in
existing customs and traditions in t

participation in the West B

B. Participation in West Bank camps Vs. Gaza Strip camps
A closer look at the results shows that participation in Gaza Camps is lower
than in the West Bank in different aspects. For example, 8% of Gaza Strip
interviewees were volunteers in women'’s local centers, whereas in the West
Bank it reaches 12%. Furthermore, the interviewee participation in Gaza in
political and union bodies is only 6% in comparison to 13% in the West Bank.
The participants explained that higher rate in participation in the West Bank
in comparison to the Gaza Strip is attributed to the physical existence of the
occupation and the everyday face to face confrontations in the West Bank,
contributing to leaving a persistent impact of the national issues among
refugees. In contrast, the permanent siege or blockade on Gaza, which has
been imposed for many years now, made the priorities of the refugees shift
to personal concerns.

As for interviewee views on the importance of the camp resident
participation in municipal and local council elections — that is taking part in
elections conducted in the nearest municipal or local council to their camp
—the absolute majority of the refugees in the Gaza Strip camps (nearly 93%)
support the idea in comparison to (62%) of the refugees in West Bank camps.
The lower rate of support among the West Bank refugees can be attributed
to the fact that taking part in the elections would deny the participants
their status as refugees and give them the status of a citizen who receives
services from the municipality or the local council. Consequently, they fear
that l‘JNRV.VA v&'rould stop providing refugees with services, Regar,ding Gaza,
the situation {s different. The majority of inhabitants are refugees and
popular committees are referred to the munici
be affected and lose their status as refu
right of return.

palities, thus they would not
gee nor would they be denied their

sl ml geas o
5. Al shaboura interview
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IV. Main findings
A. Public participation in the local community

Despite of the interest that refugees have shown in taking part in various
local community centers and organizations located in the camps, the
results showed little participation rate and membership by refugees in such
organizations in both the West bank and Gaza Strip. For instance, the estimated
percentage of refugee membership to relevant organizations of the country
of refuge didn’t exceed 14%; at the same time, their participation in other
institutions was only at 3%. The motives behind refugee participation in local
community organizations were diverse, the ranging as follows: the importance
of the activity and the possibility of gaining experience at 60%; personality
development and practicing their hobbies at 55%; preserving their identity as
refugees at 51%; whereas membership driven by political motives declined to
35%. The results demonstrated that the social activities that refugees take part
in are the highest at 51%, with cultural and artistic activities at 21% and sports
at 14.4%. All displayed higher participation rates than in political and human
rights activities, with local societies connected to political factions.

As for participation in issues related to the private and public sphere, the
membership participation rate in the political parties in the West Bank
and Gaza Strip is low, approximately at 20%, while the participation rate in
political activities that are related to refugee issues is higher, at 28%. The
research also concluded that refugee participation in elections that take place
inside the camp is at 39% and that 32.6% of them are involved in discussions
concerning the camp and its inhabitants’ issues, whereas only 27% take part
in decisions that have to do with the place they were displaced from. The low
rate of participation in the political activities of parties can be related to the
lack of trust in political factions, approximately 23.3% in the West Bank and
Gaza. This can be seen as an indicator that the political culture among the
camp inhabitants have declined due to the inability of the local institutions
to involve them in such activities though offering them convincing programs
As for participation based on gender, it was highlighted that participation
of women is lower than that of men. Female participation in youth centers
reaches only 2%, whereas male’s participation is around 20%. The same
scenario can be seen in female participation in political and union bodies
at approximately 6% and among males at approximately 15%. Participants
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nalization of the refugee camps and the

absence of a representation framework, the camps SUffer from increased
social and economic marginalization. One of the major f_|5k5‘ the c?mp? are
subjected to is UNRWA's austerity measures = the reducho‘n in §erV|c§s in all
aspects. This reduction includes a decrease in all the services it provides to
unprecedented, hazardous levels. In its report to the QN Secretary General,
UNRWA warned that a forced suspension of its educational programs posed
a threat depriving half a million of students in 700 schools from education
at the beginning of the new academic year, if it did could secure financial
aid to cover its $101m deficit.* The refugees see UNRWA austerity policies
as an international attempt to eliminate their cause through ceasing
UNRWA’s historical service role and its symbolic value. UNRWA'’s existence
and permanence carries with it the unremitting Palestinian refugees cause
and suffering. Furthermore, it is essential to take into consideration the
PA’s economic and social policies that have contributed to deepening the
marginalized status of the camps stricken with poverty, unemployment and
depression.

In addition to the political marei

11l. Demographic and societal characteristics of the research sample

The scope of the study included 500 registered refugees living in the West
bank and Gaza Strip refugee camps. The research sample was distributed
to include 100 male and female refugees, from which (60%) targeted three
camps distributed in north, south and center of the West Bank (Al-Arroub,
Qalandia and Balata) and the other (40%) targeted two camps located in the
Gaza Strip (Jabalia and Al-Shaboura/Rafah). The sample was divided equally
between females and the males(50.2% males and 49.8% females), between
the ages of 18 and 85. 60% of the interviewees received secondary education
and below while 36% carried a diploma or a university degree. Only 29% held
afull or part time job and the remainder were either unemployed or full-time
students. 20% of the interviewees stated that their family living condition
was “good” while 44% stated that their living condition was “poor” and 36%
of them “average”. The majority of the interviewees who lived in refugee
camps (estimated at 74.4%) dwelled in detached houses and 18% lived in
?paftment buildings. 40% of the interviewees had an average number of
amily members of 7-10 people and 35% of them 4-6 family members.

= s
4. Al-Ghad Newspaper: http://www,alghadrom/articles
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East Jerusalem.? The refugees constitute the majority of the Palestinian
people in Palestine and in diaspora. Hence, despite of the great importance
of the concept “refugee” as one of the basic components that plays a major
role in the formation of the modern Palestinian identity and in giving the
Palestinian cause regional and international dimensions, it still lacks, today
more than ever, a mechanism for political representation to articulate their
aspirations and ambitions.

Today, the crisis in the Palestinian national movement and the Palestinian
cause have profound consequences on the Palestinian refugee cause,
especially those residing in refugee camps in Palestine and in diaspora.
Since the Oslo Accords were signed in 1994, there has been an absence of a
unified national framework due to: political fragmentation; deterioration in
the Palestine Liberation Organization’s (PLO) role as well as the role of the
national movement’s representation; fading Arab and international support
for the Palestinian cause due to crises and wars in the Arab region — all
contributing immensely to furthering the marginalization of the refugees’
status in the Palestinian and international agenda.

The signing of the Oslo Accords based on the two-state solution has
increased fears among the refugees of attempts to eliminate their cause
without their opinion regarding their future. Those fears have become
more and more intense because of the negotiating team’s performance
and the inability to impose the refugee issue on the negotiation agenda.
Moreover, the dominance of the Palestinian Authority (PA) in Palestinian
decision-making has significantly contributed to the decline of the PLO’s role
as a main representation framework. In turn, this has led to a distraction
of the refugee cause, negatively affecting the PLO’s status as the active
political representative body. Furthermore, what adds to the problem of
refugee political representation is that their cause has lost its importance in
agendas of the Palestinian factions and parties, where such concerns have
deteriorated after the internal division. The priorities of the political parties
have shifted towards ensuring their continuity. While smaller parties fear that
they would lose ground or completely dissolve, larger parties are concerned
with extending their control over the PA’s main bodies as with case in both
the Fatah-ruled PA in Ramallah and Hamas de facto government Gaza.

Bl ol oba e et -
3. UNRWA, Palestinian Refugees, http://www.unrwa.org/ar
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ation and exclusion of refugee voices. This paper
forms part of the meetings and other activities that took place.with Ir}efugeés
and their representatives in order to better understand thenr' re.a'|ty. This
was done in order to produce a policy paper that translates.thew visions and
aspirations into suitable means and mechanisms to establish and enhance

to deepening the marginaliz

political representation for Palestinian refugees.
II. The political representation crisis of Palestinian refugees

The Palestinian diaspora is one of the longest and most deplorable
displacements in the contemporary world. For over 70 years, no solution has
been possible for this dilemma. Since 1948, the issue of Palestinian refugees
has been a fundamental pillar of the Palestinian cause. It is inconceivable
to provide a satisfactory definition of the Palestinian cause and the rights
of the Palestinian people without substantially addressing the individual
and collective rights of the refugees. They have not been able to exercise
their right to compensation for their lost property and the right of return
to the land they were compulsorily driven out by the Zionist armed gangs
during Nakba catastrophe. Zionist propaganda was based on referring to
Palestine as “A Land without a People” in efforts to repudiate and deny the
organized ethnic cleansing and displacement that was committed against
the Palestinians, consequently denying refugees the right of return. Yet,
the ethnic cleansing and the displacement of nearly 700,000 Palestinians
(constituting 75% of the indigenous people of Palestine) is thoroughly
and elaborately documented in the Palestinian oral history. The bitter and
dire experiences the refugees lived were documented by Israel’s “new
historians” who based their historical documentations on the archives of
the State of Israel?. This was recognized when th
adopted Resolution 194, which resolved the ri
of compensation for the Palestinians refu
:‘S’gf:;t:‘dea’t“;’i’;ztefm?;iz:h-‘»etlnilan ;efuge_e§ dispersed around the world is
United Nations Relief and VF\)/orl':sel;\ & ”;'”'0” o t‘hem Gegebgiere e
one third of them (1.4m refy ees)gT.nCY. or Palestine (UNRWA) records, and
located in Jordan, Lebanon sg =<1 Ve In 28 acknowledged refugee camps

: Vi3, Gaza Strip and the West Bank including

e UN General Assembly
ght of return and payment
gees in the earliest possible date.

2. Fori i i
rinstance, see llan Pappé, Ethnic Cleansing of Palestine (Institute for Palestine Studies, 2007).
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Political Representation Gap of Palestinian Refugees in West
Bank and Gaza Strip Camps

(Ssummary of an Arabic analytical study of the political, social and economic
dimensions of refugee camps)

Tariq Dana and research team®

l. Introduction

This paper aims to shed light on the political, social and economic dimensions
of the political representation gap of Palestinian refugees living in refugee
camps in occupied Palestinian territory (oPt), constituting the Gaza Strip
and West Bank, including East Jerusalem. It tackles the issue from various
angles directly and indirectly relating to the issue of political representation.
In particular, these include public participation, relations with national
and local organizations inside and outside the camps, local political and
social authorities, the relationships between the camp and its surrounding
environment and future issues associated with the negotiation process,
hopes toward the future and the right of return.

To achieve this, a data collection process and qualitative and quantitative
studies were conducted in both the West bank and Gaza Strip. In the West
Bank, this was conducted in the Qalandia Refugee Camp (located in Area C),
Balata Refugee Camp (Area A) and Al-Arroub Refugee Camp (Area C); whereas,
in the Gaza Strip, the survey was conducted in the Jabalia and Al Shaboura
Refugee Camps. The study was carried out in coordination with popular
committees and local organizations and against the backdrop of international
law as applicable to the Palestinian refugee context. Furthermore, through
its findings, the paper sought to establish a solid foundation for broad policy
discussions with refugees and their representatives. This was translated into
a policy paper including suggestions and recommendations on establishing
and enhancing political representation in a way that reflects refugee
aspirations and visions.

The purpose of this paper goes beyond recommendations; its goal is
to develop a mechanism for political representation for the Palestinian
refugees and to shed light on the gaps and obstacles that have contributed

1. Research team: Kawther Abu Khalil, Ayman Abdul Majeed, Nur Arafeh, Suhaila Abdel Latif, Suzan
Dana, Said Badawi, Rania Saadeh
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findings have been formulated into policy papers aiming to address
politicians, civil society and researchers in the field of the Palestinian refugee
issues. The policy papers present practical aspects towards expanding the
discussion circles to a national level in order to ensure full involvement and
integration of refugees and their representative institutions within the official
national and civil institutions to maximize the findings and convert them into
practical steps towards developing political representation mechanisms on
the national, regional and international levels.

The final part of the book addresses the concept of “international protection”
as another dimension related to the refugees’ political representation aspect
through highlighting the papers and the discussions presented at the policy
symposium on the topic of “Palestine and International Protection”. Participant
interventions shed light on the concept of “international protection” within
the Palestinian context focusing on protection implementation, applicable
mechanisms and on the role of the relevant national and international actors.
Furthermore, in efforts to provide a comprehensive understanding in regard
to the concept of international protection, the focus of the interventions
varied covering different dimensions of the concept including the palitical,
legal and institutional aspects. Participant interventions took into account the
international standards creating duties and obligations for the international
community to provide protection to the Palestinian people, and the legal
frameworks setting the rules for Palestinian refugee protection. The presented
papers identified the appropriate international actors with responsibilities in
providing protection for the Palestinians, and Palestinian refugees in particular.
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for Palestinian Refugees Living in West Bank and Gaza Camps” project were
supported by the HR/IHL Secretariat. The contents of this book can under no
circumstances be regarded as reflecting the position of the Secretariat and/or
its Donors’ Consortium and/or lbrahim Abu-Lughod Institute of International
Studies In this respect, The Abu-Lughod Institute of International Studies at
Birzeit University seizes this opportunity to extend its gratitude to the HR/IHL
Secretariat and to all those who took part or contributed to the accomplishment
of this project. The recognition goes to the relevant stakeholders who, without
their contribution, the work could not have been possible.

‘* Digitized by Birzeit University Library ’ A



w

nted during the seminar.
research papers, reflecting the fruitful
titutional and academic events

as well as panelist interventions prese
The first part of the book presents the
outcome of research activities and various ins
that took place throughout 2015. They have prominently contributed to
the systematic and cognitive enrichment of the interaction and exchange
of visions and ideas between the Institute on one hand, and Palestinian

refugees and their representative institutions (in the camps) on the other.

The first part of the book consists of two research papers. The first research
paper examined the political and socio-economic dimensions of refugee
political representation through adopting a research methodology relying on
deep and extensive field discussions. These discussions were conducted with
the Palestinian refugees living in five targeted refugee camps covered by the
studyin both the West Bank and Gaza Strip. The Institute developed a fieldwork
study that included developing research mechanisms in order to reflect the
perspectives of the refugees involved in a survey. This survey was conducted to
poll Palestinian refugee opinions on issues related to political representation,
accountability, citizenship, negotiations, public participation and the right
of return. It was complemented by organizing focus group discussions and
a series of meetings to discuss various issues that contributed to deepening
the public understanding of the refugees’ political, legal, social and economic
marginalization leading to establishing applicable mechanism to implement
refugees’ political representation, and to formulating recommendations on
activating political representation on national level.

The second research paper examined the legal framework for Palestinian
refugees issue in an endeavor towards tackling three main challenges:
representation, protection and assistance. The research was focused on
international law applicable to Palestinian refugees, and the practices of
various involved actors in representing’ refugees. The paper addresses
the relevant actors with their obligations towards the refugees from the
perspective of international law — most importantly, the Occupying Power,
State of Palestine, Palestine Liberation Organization and UNRWA Tht;
paper seeks to broaden the understanding of the areas of represent.ation,

protection and assistance, to ensure isti
_ : a holistic approach i i
Palestinian refugee rights. e o gt

lb‘::;econld p.art of the book provides the outcomes of the discussions held
een Institute researchers and refugee representatives, The research
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Preface

The publishing of this book coincides with the current Palestinian calls for
a new strategic vision that seeks to correct the course of the Palestinian
issue. It seeks contribute towards rebuilding Palestinian national movement
institutions and to bring the Palestinian inner house to order, focusing on
the vital significance of restoring the representative role of the Palestinian
national institutions representing all Palestinian social groups and political
factions.

Accordingly, the idea of this book is based on the essential need to involve
Palestinian refugees, residing in refugee camps in their homeland or in
diaspora, as a group that, for decades, formed one of the most prominent
pillars of the Palestinian cause. Furthermore, the core idea of the book
stresses the importance of political representation for Palestinian refugees
and the significance of encompassing their voices, thoughts, and visions in
the process of decision and policy making that directly correlates with the
future of the Palestinian refugee cause. Through highlighting the utmost
importance of rebuilding national institutions based on representation and
reflecting the visions and aspirations of Palestinian refugees, the book is
envisioned to become an academic and political reference for academics,
researchers, political activists, human rights advocates, national institution
representatives, policy-makers, civil society, activists and others.

In an effort to enhance and formalize the ideas and the visions drawn
throughout the period of the research, the Ibrahim Abu-Lughod Institute of
International Studies at Birzeit University, held a three-session symposium on
31 October 2015 covering the protection gap and political representation of
Palestinian refugees. The Institute and experts in the field of refugee affairs,
international protection and political presentation presented their research
and policy papers. The panels were followed by extensive discussions
between participants aimed at reaching conclusions and recommendations
regarding developing political representation mechanisms to be presented
to the relevant official channels. The symposium was attended by
representatives of refugee camps including popular committees, women
and youth institutions, and other civil society organizations working with
Palestinian refugees. This book has included the research and policy papers
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