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|. INTRODUCTION

The Barcelona Declaration' adopted at the Barcelona Conference expresses
the intention to achieve a Euro-Mediterranean Partnership (EMP). This consists
of, among other things, the creation of an area of shared prosperity through
the progressive establishment of a free trade area between the European
Union (EU) and its Partners and among the Mediterranean Partners themselves,
accompanied by substantial EU financial support for economic transition in
the Pariners and for the social and economic consequences of this reform
process. This free trade area is supposed to link EU member states and their
Mediterranean Partners through the progressive elimination of all restrictions
on frade in goods and services, including the right of establishment and capital
by 2010.

The EU has so far signed eight association agreements - with Tunisia
and Israel in 1995, Morocco in 1996, Palestine Liberation Organization (PLO)
and Jordan in 1997, Egypt in 1999, Algeria in 2001 and Lebanon in 2002.*
The EU has also concluded negotiations with Syria and negotiations with
Libya should start soon. The association agreements with the Mediterranean
countries do not go as far as envisaged in the original EMP declaration. Most
of the association agreements call for the establishment of a free trade area in
goods and current payments but not in services, establishments and capital. To
achieve the progressive establishment of the free trade area, partner countries
must adopt a list of suitable measures regarding rules of origin, certification,
protection of intellectual and industrial property rights, and competition. It also
requires the adjustment and modernization of economic and social structures,
giving priority to the promotion and development of the private sector, to
upgrading the productive sector and to the establishment of an appropriate
institutional and regulatory framework for a market economy. Partner countries
must also endeavor to mitigate the negative social consequences which may
result from this adjustment by promoting programs for the benefit of the neediest
populations.

The EU recently took another important step fowards further infegrating
the Mediterranean countries info the activities of the European Union with a
new policy towards the Central, Eastern and Mediterranean countries called
the European Neighborhood Policy (ENP).# This Policy does not bypass the

"The Borcelona Declaralion adopled at the Euro-A di Conle 27-28 N ber 1995.

*This policy was confirmed in the common sirategy of the European Council (19 June 2000) on the Mediterranean region
2000/458/CFSP) Official Journal L. 183, July 22, 2000. )

’T(he associolion ng'reemenls with Mediferranean countries do not include Turkey, Cyprus and Malta. Turkey is an EU
candidate while Cyprus and Malla joined the EU in May 2004 .

“COM (2003) 104 final.
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EMP but rather builds on it. The ENP's objective is fo share the beneFirs. of
the EU's 2004 enlargement with neighboring countries in strengthening
stability, security and well-being for all concerned. It is desigrjed fo prevent the
emergence of new divisions between the enlarged EU and ifs neighbors and
to offer them the chance fo participate in various EU activities through greater
political, security, economic and cultural co-operation. ‘

The ENP believes that progress towards full respect for human rights,
political reform and good governance would be best achieved through trade
liberalization and economic reform.® The core principle of this new policy
is to gradually allow neighboring countries to participate in the EU’s internal
market. This participation enfails the full liberalization of what the Euro-Mec
Association Agreements have excluded, the free movement of servic
establishments and capital. The process requires even more legislative an
regulafory approximation pursued on the basis of commonly agreed priorities,
focusing on the most relevant elements of trade and economic integration and
the current level of harmonization with EU legislation.

As part of the EMP and ENP, the Palestinian Authority (PA) is expected
to perform a list of economic and legal reforms to create a free trade area with
the EU and, more importantly, fo join the EU’s internal market. The purposes of
this study are to understand the legal obligations and requirements of the EMP
and ENP, analyze the Palestinian legal system in light of these obligations and
accordingly, defermine the legal changes that the PA is required to adopt in
order to benefit from EU economic development policy in the region. Thus, this
study is divided info five sections.

Afier this infroduction, Section two explains the nature of the Palestinian
legal system and the jurisdiction of the PA in order fo understand the exient
of its obligations as stipulated in the agreements signed with Israel. Section
three discusses the road to a free trade area with the EU as stipulated in
the EMP. It (i) analyzes the nature and obligations of the EU-PLO Association
Agreement, (i) and assesses the compatibility of the Palestinian legal system
with the legal requirements of the EMP's associafion agreements. Section four
discusses the EU infernal market and the Palesfinian legal framework of capital
movements and financial services. This section only explores the meaning of
the EU internal market on capital and services, which are the two components
excluded from the EMP, and the Palesfinian legal framework covering them.
Part (i) defines the scope and meaning of capital and services, (i) looks at EU
liberalization of capital and services and (iii) discusses the liberalization of
capifal and services in Palestine. Finally, Section five concludes.

* [Presidency Conclusions of 28/05/04).
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SECTION TWO:
The Nature of the Palestinian Legal System and PA Jurisdiction

Following the occupation of the West Bank and Gaza Strip (WBGS) by Israel
in 1967, the Israeli Military Administration (IMA) succeeded in integrating
the Palestinian economy with that of Israel in order to serve Israeli political,
military and economic interests. In close cooperation with the Bank of Israel
and the Minisiries of Finance and Trade, the military government of the Israeli
Minisiry of Defense restricted Palestinian imports and exports to and from third
couniries, imposed the Israeli currency on the Palestinian pecple, shut down
Palestinian financial institutions and introduced a license system on all local
and foreign investment in the WBGS. This deliberate and discriminatory policy
made the Palestinian economy completely dependent on Israeli markets.®

In 1994/95, Israel and the PLO signed many agreements transferring
execulive, legislative and judicial authority and powers over most civil
responsibilities in the WBGS to the PA. The Paris Protocol defined PA legal
jurisdiction over economic and financial affairs. In order to separate and free
the Palestinian economy from direct Israeli conirol, the PA repealed restrictions
imposed by the Israeli authorities on the Palestinian economy and established its
own institutions to administer financial and economic matters. These institutions
are intended fo strengthen the free market economy adopted by the Palestinian
Basic Law in order to create a sound and stable economy and trade system. In
this context and in order to understand the legal framework of the economy and
trade in Palestine today, this section first explains the nature of the Palestinian
legal system and then explains the jurisdiction of the most important development
in modern Palestinian history, the inauguration of the PA.

1- The nature of the Palestinian legal system

Unfil the recent agreements in 1993-1995 between Israel and the PLO fo create the PA,
Palestine was administered by outside authoriies (the Ottoman Empire, British Mandate,
Jordan and Egypt, and Israel).” Therefore, the Palestinian legal system is derived from
this complex history. The laws imposed during each historical period have remained
in force through other periods unless subsequently amended or replaced by later
legislation. The extent fo which applicable laws were changed by the new administering
authorities voried fo reflect the interests of each authority. For example, the Egyplian
authorities introduced little changes fo the pre-existing Ottoman and Brifish laws during
its administration of the Gaza Strip (GS), whereas the Jordanians, who annexed the
West Bark (WB] to the Jordanian Kingdom, changed almost the entire legal siructure.

SDIWAN I. and SHABAN R. [eds.], Development under Adversity: The Pall Economy in Ti (v DC:

The World Bank, 1999). :
?For the purpose of this study Palestine means West Bank, Gaza Strip and Jerusalem.
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These different interests lefi the WBGS with a dual legal system. Law
in the WB is based on the Jordanian continental Latin legal sysiem, while the
law in the GS is inherited from the British Mandatory common Anglo-Saxon
legal system. However, cerfain laws dating back as far as the British Mandate
and Ottoman Empire also remain in force in the WB. Furthgrmore, after the
occupation of the WBGS by Israel in 1967, the Israelis injected hu.ndre_ds
of military orders affecting all aspects of Palestinian life, such as the |ud|c_|ol
structures and legal provisions, especially those relating to governance, security,
trade, travel, access to land and political life. Consequently, at present, each
region operafes under a combination of laws from various historical periods.

The Ottoman period (1517-1917): During the Ottoman pericd, Palestine was
not administered as a single unit but was divided info different administrative
regions, or Sanjaks. However, laws passed by the Ottoman Parliament in
Constantinople applied fo all parts of the Empire, including Palestine. These
laws were derived from the Muslim holy book, the Koran, and the practices of
Prophet Muhommad. However, in the beginning of the 19" century there were
significant legal developments that still have a bearing on the legal system in
force foday in Palesfine. The Ottoman Empire was influenced by legal trends in
Eurepe, in France in porticular. Otioman jurists were impressed by the French
system of legal codificafion and its influence led to the codification of various
Oftoman laws.® An imporiant example of this frend is the Land Code of 1857,
the Civil Code of the 1870s?, the Criminal Code of 1857, the Code of Civil and
Criminal Procedure of 1861 and Commercial and Maritime Law Codes. 0

The British Mandate (1917-1948): Four centuries of Oftoman rule came fo an
end in 1917 after the First World War when Britain assumed control of Palestine
and Transjordan (Jordan foday). From 1918 unfil 1922, Britain controlled
Palestine through military occupation and from 1922 through 1948, Britain
odministered Palesfine according to a Mandate authorized by the League of
Nations."" Legislative and administrative powers were vested in the British
High Commissioner, except as limited by the explicit terms of the Mandate.
The Order-in-Council, enacted on August 10", 1922, was the most important
legislative act of the Mandate period and served as the Palestinian Constitution
during the whole Mandate period. Article 46 of the Order-in-Council provided
that laws in force prior fo the British occupation would remain in force provided
that they did not violafe the terms of the Mandafe. 12

R - 5 - e = =
i JOBE? E “I;!qmmll'.n:";r l;??l;ssl;ne and Isroel: A Hislary of Survival of Tonzimer and Shori‘a in the Brilish Mandate ond

he full Arobic nome is "Maijallet El Ahkam El Adlich" commonly referred 10 as the "Majalle”

o '‘Maijalle"
“*DANIELG., The Ooman Empire and Early Modern Eoro s Eaimoe (e
pe (Cambridge: Cambridge University P 200:

¥ Article 2 of the Mandale for Plestine and th i i A
il o o i e preamble 1o the Order-in-Council,

Historicol Sociey, 1978). in Polesfine: The Mandalory Government and the Arab-lewish Confliet (London: Royal
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With a broad legislative authority, the High Commissioner passed
many laws resembling Brifish law in form and principal. English common law
replaced most of the Ottoman laws. Legislators focused on drafting defense
and security regulations, such as a criminal code, civil and criminal procedure
laws and Palestinian nationality laws. Many laws were designed to set the
stage for commercial development, such as company and partnership laws,
trade laws, banking laws and intellectual property laws. The British Mandate
did not focus on altering ordinary private law and as a result some Ottoman
legislation, such as the Majalle and the land laws, remained in force through
the Mandate period.

By the end of the Mandate, the British authorities had left more than
600 laws (ordinances) in force in Palestine'®, reflecting the extent of British
changes to the legal system applicable at that time. In November 1947, the
United Nations General Assembly partitioned Palestine, giving more than 55
percent of the land fo the Jewish minority. The Arabs rejected this plan and
in the bitter fighting that ensued 750,000 Palestinians were made homeless,
Israel declared the new state of Israel on May 15, 1948, comprising 77
percent of Palestine, considerably more than originally proposed by the UN
partition plan.' The British Mandate ended and British troops withdrew. The
area over which Israel declared sovereignty excluded the WB, which came
under Jordanian control, and the GS, which came under the conirol of Egypt.

Jordanian rule in the West Bank (1948-1967): On May 17", 1948, Jordanian
froops entered the WB and declared a stafe of emergency in the eastern
part of Palesiine. Proclamation number 2, promulgated on May 15, 1948,
provided for the application in the WB of Palestine laws that were in force
on the eve of the termination of the Mandate, provided that such laws did not
contradict the Jordanian Defense Law of 1935. Jordanian military rule over
the WB continued until November 2, 1949 when it was replaced by a Civil
Administration via the Law Amending Public Administration in Palestine No.
17 of 1949, which vested in the King of Jordan all powers and responsibilities
assumed by the High Commissioner. In April 1950, Jordan formally annexed
the WR and a law was passed ordering that all laws in force in the WB and
the East Bank were fo remain in force until replaced with new unifying laws.

The years between 1950 and 1967 witnessed an acfive legislative
period in which most of the Mandate laws existing in the WB were revoked
and new laws issued that governed both banks of the Jordan River. The legal
system moved away from the English common law system towards a civil

"3 This figure d Tinclude the by-laws ond olher legal inslructions enacted by the British authorities.
- Uﬂlislsc? UT‘J':IED‘;:s 'rr‘hoa lPcurll;(i:n of sz’lesline 29 November 1947. An Analysis (Beirut: Insfitute for Palestine Studies, 1967)
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low system closer to that prevailing in neighboring Arab counfries. Today, the
majority of laws in force in the WB come from that ;_)enod While the legal
system became more confinental, it retained clear evidence 9f Ottoman and
English influence. The Ottoman Majalle and land codes remained in force as
well as some of the Mandate laws, such as the Civil Wrongs Ordinance of
1944 deacling with torts. At the end of this period, the Jordanian authorities
left more than 400 laws in force in the WB'? reflecting the profound changes
made by Jordan to the legal system.

Egyptian rule in Gaza (1948-1967): During the same period, Egypt did not
annex the GS but instead preferred to administer it. The GS was kept as an
aufonomous unit and refained its own independent legislative, judicial cmg'
execufive bodies. An Egypfian military Governor-General was appoinied
who in turn appointed a civilian administrative Governor-General (GG). The
Egyptian GG enacted a proclamation stating that all laws in force during
the Mandate would continue to apply in the GS.'¢ Since the motive of ihe
Egyption authorities was fo play an administrative role, minor changes were
introduced fo the GS legal system. On November 25, 1955, the Prime Minister
of Egypt issued the Basic Law of the Gaza Strip esfablishing a Palestinian
Legislative Council. On March 5, 1962, the Legislative Council enacted
new consfifution which declared that all laws and court judgments were fo
be issued and executed in the name of the Palesfinian people, confirming the
Palestinian identity of the GS. In the 1960s, basic regulafions were issued such
as the Civil Defense Law No, 17 of 1962, the Drugs Law No. 19 of 1962,
and the Labor Law No. 16 of 1964. Thus, the pre-existing mix of Ottoman and
British laws remains largely in force in the GS today. By the end of this period
in the GS, the Egyptian authorities had introduced only 13 new laws and had
inflicted few changes to the composition of the legal system.

The Israeli Occupation (1967-present): Afier the 1967 War between Israel
and its Arab neighbors, Israeli forces occupied the WBGS and installed a
military administration fo rule the Palestinian occupied ferritories, replaced
in 1981 by a separate military regime called the Israeli Civil Administration
(ICA)."” The Israeli Military Commander, and later his delegate in the ICA,
exercised all legislafive, executive and judicial powers inside the WBGS. The
Military Commander issued Proclamation No: 2 declaring all laws in force in
the WBGS on June 7, 1967 valid provided that they did not eonfradict any
other Israeli proclamations or military orders. A military judicial system was
created that issued military orders 1o regulate matters broadly encompassing
the sphere of “security”, ‘criminal maftars and other aspects of Palesfinian

affairs. Other maiters, such as land disputes, tax and customs assessments
": This ﬁgum does not include the bylaws ond other legal instructions enacted by the Jordanian authorifies

s Fnl_eshne Official Gozette (Egyptian Adminisiration), Issue ne. 11 . 15/09/1952, 429 '
¥ Miitory Orders no, 947 i West Bank ond 725 in Gaza i, ™

an
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and appeals against pensions of civil servants, natural resources and fiscal
concerns were fransferred to the military objection committees that were part
of the newly created system of justice.'®

Legislation passed in the name of the Military Commander eventually
began fo facilitate the implementation of the Israeli Government’s interests.
Since 1967 to the present day, there have been over 1468 military orders
enacted in the WB and over 1100 military orders enacted in the GS. Each of
the WB and GS were subject to two different military, and afterwards civil,
administrations reflecting for the most part the pre-existing differences in the
legal systems of these two areas.'® Military orders issued during this period
still have the force of law and new military orders are being enacted by Israel
with respec to areas still under Israeli occupation in the WB. 2

The Palestinian Authority (1994-present): No significant changes occurred
until September 13, 1993, when Israel and the PLO signed the historic
Declaration of Principles on Interim SelfGovernment Arrangements. This
agreement stipulates that Israel and an established Palesfinian Interim Self
Government Authority?! will work together to find a peaceful solution fo the
Israeli-Palestinian conflict in five years based on United Nations Security
Council Resolutions 242 and 338.22 According to this Declaration, the Israeli
Military Authority (IMA) and its Civil Administration would transfer all civil
authority over the Palestinian population to the PA. In particular, Israel would
transfer education, culture, health, social welfare, direct taxation, and tourism
to the PA, 2% who has the right fo legislate for these sectors to promote economic
development in the WBGS .24

Following on from the Declaration of Principles, Israel and the PA signed
the 1994 Agreement on the Gaza Strip and Jericho Area, and the 1995 Inferim
Agreement on the West Bank and Gaza Strip (the Interim Agreement).?* These
Agreements transferred authority over 40 civil areas from Israeli control to the
PA. These areas include agriculture, archeology, banking, frade and industry,

"DABOUR N, ‘Prospects for and Problems of the Palestinian Economy in the West Bank and Gaza Ship’, Journal of
Economic Cooperation among Islamic Countries, Vol. 19, No. 2,1999,p. 1

I*RAJA 5., From Occupation o Inferim Accord: lsrael ond The Palestinian Territories (The Hogue: Kluwer Law International, 1997).

2 Anticle XI of the Inferim Agreement between Israel and the PA divided WBGS into three areas; Area A, which includes
densely populated Palestinian areas [cities) This Area is under full Palestinian control. Secondly: Area B, which includes
Palestinit ilories with less populated areas [small towns and villages). This Area is subject to shared responsibility;
the PA controls civil matiers and Israel controls security. Thirdly: Area C, which includes unpopulated areas, seflements
and military camps. This Area is under full Israeli conlrol. ] ; ! ]

21The PA consisls of an elected President and Legislative Council plus an Executive Authority appointed by the President,
Articles Ill and V of the Interim Agreement

22 Article | of the Declaration of Principles.

 Article VI of the Declaration o: ll:nn:il::lle.

2 Aticle IX of the Declaration of Principle.

i3 T??eclexi of ul’l‘?he Israeli-Palestinian :greemems can be found at the PA official Website. hitp://www.pna.net/search/

showindex asp?DocCalegory=1

13
'* Digitized by Birzeit University Library



taxation, education, electricity, environment, fishing, emlp]oymeni,l For.ests,
health, energy, insurance, land registration, legal .oFFmrs,hte e;:n:]mumccnons,
fourism, fransportation, and finance.® Accordmgly, the : c})s Ioss.urned
legislative, executive and judicial powers over most civil sectors for Pa estinians
in the WBGS.? Most recently, another important developrpent has materialized
in the GS. Israel has withdrawn from all of the GS assuming Ihg PA full Comrpl
over the people but not the international economy. PA has no right to draw its
own custom or import policy.

In conclusion, the Palestinian legal system in force in the WBGS is
a direci reflection of the history of that region. The main characlerish.c of
the WB legal system is its basis in Jordanian, confinental Lafin law mixed
with lows dating back as far as the Briiish Mandate and Ottoman Empire.
The main characteristic of the GS legal system is that it is inherited from
the common Anglo-Saxon law of the British Mandate combined with many
Ottoman laws, which were not repealed by the British Mandate. Following the
Israeli occupation of both the WB and GS in 1967, Israel passed hundreds of
military orders amending most of the laws in both areas. Finally, the PA arrived
in 1994 io work at the unification of the two legal systems. The PA enacted
legislation applicable io both the WB and GS and ai the same time repealed
the different lows in force in both regions. Accordingly, the legal system in
force today in Palestine is a combination of laws from the Ottoman period, the
British Mandate, Jordanian rule in the WB and the Egyptian administrafion of
the GS, the Israeli occupation and finally, the Palestinian Authority.

2. The legal jurisdiction of the Palestinian Authority

2.1. Territoriai jurisdiction

The Interim Agreement provides that the PA’s legislative, executive and judicial
powers and responsibilities include all the WBGS as o single territorial unit,
except for matiers reserved for the final negotiations®® and powers and
responsibilities not transferred to the PA.2* The Interim Agreement divided
PA control info terriforial, functional and personal jurisdictions. The territorial
jurisdiction of the PA encompasses areas A and B in the WB and all the
GS after the dismantling of the Israeli sefflements in October 2005. The
functional jurisdiction means that the PA's mandate includes all powers and
responsibilities iransferred by the Interim Agreement or that will be transferred
in any future agreement in the enfire WRBGS. The personal jurisdiction means
the PA's mandate applies fo all persons in the WBGS except Israelis.

*For o complete list of ol authorities
:m‘l‘e il of the Interim Agreement.
;1':; , ;:Je ﬁ-:n.mm are Jerusolem, senlements, specified milifary locations, Polesfinion refugees,

#Article XVII{1) of the Interim Agreement,

transferred see, Annex IIl, Prolocol Concerning Civil Affairs of the Inferim Agreement.

borders, foreign relations
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It is important fo note that the ferritorial and functional jurisdiction of
the PA encompasses not only areas A and B, but also includes Area C that is
under full Israeli conirol, regarding civil powers and responsibilities not related
o the territories. This expansion of the PA mandate is derived from the fact
that Israel links the jurisdiction of the PA in Area C to persons, which does
not include the most sensitive issues of land, territorial waters and subsoil. In
contrast, that means that the PA has complete territorial jurisdiction over areas
A and B e.g. the exclusive right to exploit gas off the shore of the GS. Yet, how
can the PA enforce its authority in Area C which is under full Israeli control?
Israel allowed the PA to appoint civilian inspectors to monitor compliance with
laws and regulations within the powers and responsibilities transferred to it in
Area C. However, these inspectors are not allowed to conduct any activity that
involves the arrest or detention of persons, seizure of property or any other
activity involving the use of force. Moreover, they are neither allowed to wear
uniforms of a police or military nature, nor carry arms. Consequently, the
IMA3! has refained the following:

(i) all powers and responsibilities for land, territorial waters and subsoil in
Area C, which represents 61 percent of the WBGS;

(ii) all powers and responsibilities not transferred fo the PA such as foreign
relations and security;

(iii) Israeli citizens.

To this end, Article XVII (4) of the Inferim Agreement stipulates that the
IMA shall retain the necessary legislative, judicial and executive powers and
responsibilities, in accordance with international law. This paragraph confines
Israeli legislative, judicial and executive powers to Area C and not areas A
and B. For example, Military Order Amending the Law on Selling Immovable
Properties (West Bank), No. 1464 of 1999%, Military Order on Settlement
Protection (West Bank), No. 1468 of 1999%, and Order concerning Security
Instructions (West Bank), No 1455 of 1997% are all related to the issues of
softlements, land and security, which fall under the IMA's jurisdiction. It is
inferesting fo nofe that we could not find any military orders enacted by the
IMA in the GS after the entry into force of the Interim Agreement. This fact
meant that there was no IMA functioning in the GS. In other words, it means
that lsrael has dismantled its military government in GS as a result of the
Inferim Agreement.®®

% Article IV, of Annex Il, entitled Protocol Concerning Civil Affairs of the Inferim Agreement.

31 The ICA was repealed by Arlicles I(5) of the Interim Agreement and Article Il of Annex I, Protocol Concerning Civil
Affairs.

32 proclomation, Orders and Appoiniments, lssue no. 187, 1999, p. 2590.

3 proclamation, Orders and Appoiniments, lssue no. 187, 1999, p. 2600.

3 Proclomation, Orders and Appoiniments, lssue no. 177, 1997, p. 2364.

35 Some lawyers have informed me that the IMA does exis! in Gaza but siopped publishing its orders in the official journal
(Procl ion, Orders and Appoi ts ) after the Interim Agreement
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Yet, the IMA has inferpreted Article XVII (4) differently and is still
enacting military orders relating to areas already transferred to the PA. For
example, Military Order on Administration of Local Councils West Bank), No.
1453 of 1997%, Military Order on Transportation (West Bank) No 1467 of
1999%, Military Regulation Amending the Jordanian Income Tax Law (West
Bank) of 1999.% These military orders relate to local councils, transportation
and income tax, which are under the jurisdiction of the PA. Israel has no legal
right fo regulate in these civil matters.

The PA has the right to regulate all civilian matters transferred under
the agreements in the whole of the WBGS. Legislation means any primary and
secondary legislation including basic laws, laws, by-laws and other legislative
acts. However, the right o adopt legislation is not exclusive. Any PA legislation
that amends or abrogates existing laws or military orders must be consistent with
the provisions of the Declaration of Principles, the Interim Agreement or any future
agreements or it will be considered null and void.** The President of the PA should
not promulgate legislation adopted by the PA if it contradicts the above. For this
purpose, all legislation must be communicated to the Israelis on the Legal Committee
and if they consider the legislation fo be inconsistent with the agreements, it must be
referred to Palesfinian members of the Committee for discussion.

I can therefore be concluded that as a result of the agreements signed
between the PLO and Israel, PA territorial jurisdiction in the WBGS consists of
the following:

(i) The PA hos legislative authority over all civilian authorities ransferred fo it by Israel.
(ii) lts jurisdiction is not confined fo areas A and B but also includes Area C
with regard to persons.

(iii) The PA's legislative jurisdiction must not contradict the agreements.

(iv) The legal system in force in WBGS, including Military Orders enacted by
the Israeli Authorities before the Interim Agreement, remains valid.

{v) Although the IMA interpreted it otherwise, its territorial jurisdiction only
covers Area C.

(Vi) The IMA relains the right to regulate all WB matters nof transferred to the
PA such as security, sefflements and foreign relations.

2.2. Economic jurisdiction

The right of the PA to legislate must be compatible with all Palestinian-sraeli

*Proclomation, Orders and Appointments, lssue no. 175, 1997, p. 2318,
1, Proclamaion, Orders and Appoiriments, Issue no. 187, 1999, b 2595,

Proclomation, Orders and Appaintments, Issue no, 187, 1999, p. 2606,
* Article XVII (4] of the Inferim Agresmen!’ '

o
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agreements. In other words, the PA is authorized to legislate within the rigid
boundaries determined by the agreements. Therefore, it is crucially important fo
identify the PAs economic jurisdiction in order to define its economic legislative
powers. Internationally speaking, Arficle IX (5) of the Interim Agreement gave
the PLO the right to conduct negotiations and sign agreements with states
or international organizations for the benefit of the PA only in the following
fields:

(i) Economic agreements as specifically provided in Annex V of the Inferim
Agreement’;

(i) Agreements with donor countries for the purpose of implementing
arrangements for the provision of assistance to the PA;

(iii} Agreements for the purpose of implementing the regional development
plans detailed in Annex IV of the Declaration of Principles or in agreements
entered into in the framework of the multilateral negotiations; and

(iv) Cultural, scientific and educational agreements. All agreements befween
the PA and representatives of foreign states and international organizations,
as well as the establishment in the WBGS of representative offices, are
permiliedA

Accordingly, the Interim Agreement allowed the PA to conduct
economic agreements with the infernational community provided that they
do not contradict Annex V, entitled Economic Relations?!, i.e. PA economic
jurisdiction is defined by the Paris Protocol. The main character of this Protocol
is that it has introduced a quasi-customs union between Israel and Palestine. 2
It is quasi because Palestinian products have not had free access to Israeli
markets, as should be the case under a full customs union. Israel has subjected
Palestinian products to tariff and non-ariff barriers (quotas). The Paris Protocol
defined the economic rights of the PA and its economic relations with Israel
and the rest of the world regarding import taxes and import policy, monetary
and financial issues, direct and indirect taxation, labor, agriculture, industry,
tourism and insurance issues. This section will confine the discussion to the
most important factors necessary to the implementation of the EU-PLO, which
are import taxes and import policy, monetary and financial issues, and direct
and indirect taxation.*®

The jurisdiction of the PA over import taxes and import policy is
provided in Article Ill of the Paris Protocol. This Article classifies goods into

“Annex V is the Paris Prolocol

41This Annex is the Profocol on Economic Relations between Israel and the PLO signed in Paris on 14 April 1994

42 EINHORN T., ‘The Need for a Rule-Crienled |sraeli-Palestinian Customs Union: The Role of International Trade Law and
Domesiic Law’, Netherlands International Law Review, Vol. XUV, 1997, 315. For future relations see, SCHIFF M., Trade
Policy and Labor Services: Final Status Options for the Wes! Bank and Gaza (Washington DC: The World Bank, 2002).

“With regard fo the res, the Paris Protocol i duced free t of laber, agriculiure, i industry and lourism
between Israel and the WBGS subject to each party's legislation.
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three lists (A1, A2 and B) and grants the PA a different import ond customs
policy over each list. List A1 includes 29 consumer goods such as live sheep,
dried yogurt, dried legumes, rye, barley, maize, and rice. These goods can
be only imported in quantifies agreed upon with Israel from Jordan, Egypt or
any other Arab countries. List A2 includes 18 consumer goods such as fresh
and frozen bovine meat, coffee, tea, wheat or meslin, wheat or meslin flour,
and sesame seeds. These goods can be imported in quantities agreed upon
with Israel from all countries. List B includes mainly investment goods, such as
equipment and inputs for the pharmaceutical and wood industries, necessary
for Palestinian economic development. These goods can also be imported
from all countries.*4

The PA has an independentimport and import tax policy over all goods in
list A1 and A2. These goods are exempted from Israeli frade regulations, which
means that the PA can determine and change the rates of customs, purchose
tax, levies, excises and other charges, licensing requirements, procedures and
standard requirements within the agreed quantities. With regard to List B, the
PA has only full responsibility for the rates of customs, purchase taxes; levies,
excises and other charges but not the license requirement, procedures and
standards. With respect to all goods not specified in Lists Al, A2 and B, or
those exceeding the agreed quantities, Israeli rates as changed from time fo
time shall serve as the minimum basis for the PA. The PA may decide on any
upward changes in the rates. Finally, the PA will levy VAT at one rate on both
locally produced goeds and services and on imports by Palestinians, whether
covered by the three lists or not, and may fix it at a level of 15-16 percent.**

The jurisdiction of the PA over monetary and financial issues is
provided in Article IV of the Paris Protocol. This Arficle created the Palestinian
Monetary Authority (PMA) in the WBGS to act as a Central Bank.4 The PMA
has the powers and responsibilities for the regulation and implementation of
the following monetary policies:

(i) The PMA will serve as the PA's official economic and financial advisor.

(ii) The PMA will serve as the sole financial agent, locally and internationally,
fo the PA and public sector bodies. "
(iii) The foreign currency reserves (including gold) of the PA and all Palestinian
public sector bodies will be deposited solely with the PMA and managed by it.
3‘\;{32‘; PMA will act as the lender of last resort 1o the banking system in the

*KANAFANI N., Trade Relations between Palestine and lsroel: Free Trade Ar
Economic Policy Research Insfitute (MAS), December 1996).
“For a critical view of these lists see, KESSLER V., Palestinian’s Exe

ea or Customs Union? (Ramalloh: Palestinian

rnal Trade Performance under the Paris Profocol: Hopes

and Disillusions. The European C ission, June 1999, 4145
3 ' pp. 4145,
ARNON A. and o ‘alestinian Economy: Betw: Iy it
“l - l38.nd thers, The Palesfinian my: Between Imposed Infegration and Voluntary Separation (Koln: Brill,
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(v) The PMA will authorize foreign exchange dealers and will exercise control
(regulation and supervision) over foreign exchange fransactions within the
WBGS and with the rest of the world.

(vi) The PMA will supervise and regulate banks, including their local and
foreign activities, and the licensing of banks formed locally and of branches,
subsidiaries, joint ventures and representative offices of foreign banks and the
approval of controlling shareholders.

(vii) The PA will have the authorities, powers and responsibiliies for the
regulation and supervision of capital activities in the WBGS, including the
|ice§sing of capital market institutions, finance companies and investment
funds.

Finally, it is important to bear in mind that the New lsraeli Shegel
(NIS) is one of the circulating currencies in the WBGS and legally serves
there as means of payment for all purposes including official transactions.
Any circulating currency, including the NIS, will be accepted by the PA and
by all its institutions, local authorities and banks, when offered as a means
of payment for any transaction. However, the Israelis and the Palestinians
will continue to discuss, through the Joint Economic Committee, the possibility
of introducing mutually agreed Palestinian currency or temporary aliernafive
currency arrangements for the PA.#7

The direct and indirect taxation policy of the PA is provided in
Arficles V and VI of the Paris Proiocol. Article V gives the PA full authority to
defermine and regulate direct taxation, including income tax on individuals
and corporations, property tax, municipal taxes and fees. Also the PA has
the right to levy direct taxes generated by economic activities within the area
under its tax responsibility and may impose additional taxes on ifs residents
(individuals and corporations) who conduct economic activities in Israel.4®
Yet, Article VI restricts the right of the PA to determine and regulate indirect
taxation. The right of the PA to indirect taxation includes the following:

(i) The Palestinian tax administration will levy and collect VAT and purchase
taxes on local production, as well as any other indirect taxes, in the WBGS.
(ii) Purchase tax rates on locally produced and imported goods in the WBGS
must be identical to those in Israel.

(iii) The Palesfinian VAT rate shall not be less than 2 percent below the Israeli
VAT rate; the present Israeli/Palestinian VAT rate is 17 percent.

ez netary Arrangements between lsrael and the WBGS and Possible Allernalives, The European
gcm?si?r;‘, :\:nzrvr:hnrl z‘:‘?. BA;NET!’ Sg., *Monetary Policy in the West Bank and Goza Sirip in the Absence of a Domestic
Currency’. In: KANAAN O. and others, The Economy of the West Bank and Gaza Strip. Recen! Experience, Prospects,
and Challenges to Private Sector Developments (Washington DC: IMF, 1998) p. 29 a3

4 NAQIB F., "Economic Relations between Palesline and lsrael during the Occupation Era and the Period of Limited
SellRule!, Economic Research Forum for the Arab Countries, lran ond Turkey, 2000, p. 7. hiip://www.erf.org.eg/
uploadpoth/pdf/2015%20Naquib%20website. pdf
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(iv) The PA will decide on the maximum annual turnover for businesses to be
exempted from VAT, within an upper limit of US $12,000. _

(v) For VAT purposes, the PA tax authority will include all permanent b_uwn_esses
registered or which will be registered with the PA VAT administration in the
WBGS. ' ;
[v) The principles above also apply to wage and profit fax on financial
institutions.

(vi) The clearance of VAT revenues will be established between the Israeli and
the Palesfinian fax authorities in order fo regulate all Palestinian claims in Israel
and vice versa.*®

Therefore, in accordance with the Paris Protocol, the PA and Israel have
shared powers and responsibilifies for the regulation of Palestinian economic
life. The PA has full powers and responsibilities for all economic activities
with a local dimension such as monetary and financial policy, except for the
issuance of a Palestinian currency, and direct tax and insurance issues. Cn the
other hand, Israel has retained powers and responsibilities for all economic
activities with an international dimension such as import and import tax policy,
indirect taxation and a veto over the introduction of an independent Palestinian
currency. In this regard, the PA must follow lIsraeli rules, rates and standards.

’ For example, the PA cannot determine customs fariffs, purchase tax, levies and
surcharges on goods not included in the three lists, nor can it impose a VAT
rate 2 percent below that of Israel.

2.3. PA legal practices

The PA commenced its legal jurisdiction over the WBGS by enacting a
resolution stafing that all laws, regulations and rules operative on and prior
to 5% June, 1967 in the WBGS, would be applicable unfil unified.5® The
PA then enacfed another resolution assuming all powers, responsibilities and
authorities included in the laws, by-laws, orders and proclamations valid in the
WBGS on 197 May 19945 Itis an interesting question as to why the PA did
not adopt the first date as a starting point for the legal system as well.

The PA chose June 1967, the date of the occupation of the WBGS by
Israel, for two important reasons:

(i) The first reason is political aimed of emphasizin i
i g the fact that the Israeli
occupation of the WBGS was illegal, that Israel had no legal right to enact

“*DUMAS J., Fiscal Leakage in the West Bank and Gozo Stri ommissi
S P, Evropean C
:‘I’Rem:m-m:d No. r\ of ;93_ Polesfine Official Gazefte, lssue no. 1,%/1 1 /1«?9‘2“3"'1] o G2
i o y SRl
PLuw; W.ega ng Tronsfer of Authorilies and Powers No. 5 of 1995, Palestine Officiol Gazette, Issue no. 2,08/01/1995,
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legislation changing the nature and structure of the Palestinian legal system
and such changes would be null and void. It is important to mention that the
Fourth Geneva Convention states that, in principle, occupying authorities are
not allowed to change the legal nature of an occupied territory.>?

(ii) The second reason is a legal one designed to screen and revise all Israeli
legislation enacted in the WBGS.** In other words, the PA did not adopt the
May 1994 date, the day when the PA took over responsibility for the WBGS,
in order to repeal all military orders that contradict ifs legal jurisdiction.
However, this does not mean that Israeli military orders enacted after June
1967 are irrelevant. The PA Law on the Transfer of Authorities and Powers No.
5 of 1995 clearly recognizes Israeli military orders enacted in the WBGS as
a valid scurce of legal powers and responsibilities.

As a means fo reiterate its right to exist and to exercise legislative
powers, one of the first steps taken by the PA was the enactment of Law
No. 2 of 1995 relating fo Revocation of Certain Resolutions and Military
Orders.® This Law repealed 46 Israeli military orders in force in the GS such
as Proclamation on the Assumption of Authority by the Israeli Defense Forces
No. 1 of 1967, Military Order on Security Instructions of 1970, Military Order
on the Prohibition of Incitement Activities and Hostile Propaganda No 62 of
1967, Military Order on the Surrender of Arms and War Equipment No. 4 of
1967.

As a second step, the PA enacted Decision No. 20 of 1998 concerning
the Revocation of Certain Resolutions and Military Orders®*, repealing 87
other Israeli military orders in the GS. These orders include Military Order on
Road Transport Ordinance No. 1002 of 1989, Military Order on Income Tax
No. 982 of 1989, Military Order concerning Arrangements in Consequence
of Changes in the Currency Exchange Rate No. 518 of 1975, Military Order
on the Closure of Banks in the Region No. 18 of 1967, and Military Order on
Currency Control No. 719 of 1981.

A review of the military orders included in the 1994 Law reveals that
they related to security in the GS and conflicted, in one way or another, with
the PA’s right to exist. The Decision of 1998 repealed most of the military
orders related to the 40 civil matters transferred to the PA since these orders
conflicted with or obstructed the PA's right to regulate and organize the daily

2 For example, Arlicle 64 of the Fourth Geneva Convention Relative 1o the Protection of Civilian Persons in Time of War,
signed in Geneva 12/08/1949. . ) . . s

$9The PA's right to revise lsraeli military orders is explicilly mentioned in Article IX (2) of the Declaration o Principles, which
states: “Both parties will review joinlly laws and military orders presently in force in remaining spheres".

24 palestine Official Gazette, Issue no. 4, 06/05/1995, p. 8.

35 palestine Official Gazefte, lssve no. 23, 08/06/1998, p. 60.
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lives of Palestinians in the GS. It must be noted that these two regulations only
related fo the GS and not to the WB, which means that the PA had_gregter
legislative powers and responsibilities in the GS than in the WB. Taking into
consideration that these two regulations are only applicable in the GS, are
the related Israeli orders still valid in the WB2 The legal practices of the PA
in the WB indicate that these military orders are invalid since the PA did not
differentiate between the WB and GS in its legislative process. The PA did not
apply these two laws to the WB in order fo avoid its partial jurisdiction there.

To date, the PA has introduced more than 500 pieces of legislation on
a wide variety of topics, including agriculiure, economic development, civics,
crime, health, and the environment.® Some legislation reflects PA inferest
in safequarding the basic rights of ifs cilizens, for example the Care and
Rehabilifation of Disabled Persons Law No. 4 of 1999, Reformatory and
Rehabilitation Centers for Prisoners Law No. 6 of 19988, the Civil Status
Law No. 2 of 199957, the Higher Education Law No. 11 of 1999¢ and the
Labor Law No. 7 of 2000¢'. Other laws, such as the Palestinian Specification
and Measures Law No. 6 of 2000%, the Banking Law No. 2 of 2002%, the
Commercial Agency Law No. 2 of 2000%, and the Investment Law No. 1 of
1998 reflect the aim of the PA io create a sound economic infrastructure.
’ The PA, having chosen the path of a free market economy®, is well aware
of the necessity of enacting new modern legislation aimed at encouraging
investment and promoting economic prosperity.*”

Finally, and most recently, the PA enacted the Palestine Amended Basic
Law?, which guaraniees Palestinians basic rights such as citizenship, housing,
information, human rights, legal representation and other important rights.¢?
It also regulates the functions of the three authorities that comprise the PA
according fo the principle of the separation of powers beiween the executive,
legislafive and judiciary authorities and, most importantly, separates the chair
of the prime minister from that of ihe president.” Finally, the Basic Law states

— NG : :
:?';ummwsg.;.llogl;%or\ G.. ‘The Politics of Legal Reform in Palestine’, Journal of Palestine Studies, Vol. XXVII, no, 1,
** Polestine Official Gazene, lssue no. 30, 10/10/1999, p. 36.
**Polestine Official Gozetie, lssue no. 24, 01/07/1998, p. 78.
=" Polestine Official Gazette, lssue no. 29, 17/07/1999, p. &.
“Polestine Official Gazene, lssue no. 27, 08.12/1998, p. 28.
*' Palestine Official Gozette, lzsue no. 39, 25/1 1/2001, p. 7.
°! Palestine Officia! Gazere, issue no. 36, 19/03/2001 P63,
* Palestine Cfficiol Gazete, lssue no. 41, 06/06/2002, p. 5.
“¢Polestine Officicl Gazette, Issve no, 32, 29/02/2000, p- 92
:mog:;:l Gn:zé:n lssue ro. 23, 08/06/1998, p. 5.
] nk o za Strip Adopts Outward-Oriented Economic Strategy’, IMF S
" ; 0 s urvey, Januar
uFARESV, Sqmer. ‘and Feras MI"\B‘ITI, Philosaphy of Legislation in Palestine :Bir:?ni); University, T:sljilu!u olylgi Ilzgg] il
Polestine Official Gozette, Specicl Issve, 19/03/2003. ' §
“*Article 933 of the amended Bosic Law,
" Article 34-109 of the amended Basic Law.
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that the Palestinian economy is a free market economy, although the PA can
establish public holding companies in accordance with the law. Economic
activities are free and protected by law. Private properties are also protected
and cannot be confiscated except in the public interest, according to law and
with payment of just compensation.”!

The regulatory framework for the Palestinian economy is therefore in the
process of being developed and key laws still need to be adopted. However,
the PA legal and thus legislative jurisdiction is not exclusive. The PA has legal
jurisdiction over internal economic affairs but no legislative jurisdiction over
economic aclivities with an international dimension. An understanding of the
ferritorial and economic jurisdiction of the PA and its legal practices on the
ground is important fo determine its ability to implement the free trade area with
the EU. After reviewing the obligations of the EU-PLO and the jurisdiction of the
PA as stipulated in Israeli-Palestinian agreements, it is obvious that there is a
clear contradiction between the legal obligations of the PA as provided in the
EU-PLO and its actual legislative capacity under Palestinian-Israeli agreements.
The EU-PLO conceives a free trade area between Palestine and the EU which
entails foo many changes to the current Palestinian legal system in light of the
obligations required. It is clear that the PA does not have full legislative power
and this might hinder the achievement of a free trade area. The real extent of
this confradiction between the EU-PLO and PA legislative powers can only be
made clear by comparing each economic element of the free trade area with
the legislative authority of the PA, or the compatibility of the Palestinian legal
system with the EU-PLO.

71 Article 21 of the amended Basic Law.
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SECTION THREE: _ b
The Road to a Free Trade Area with the European Union and the Palestinian
Legal System

1. The nature and obligations of the EU-PLO Association Agreement

The EU-PLO Association Agreement aims foimplement the objectives of the EMP's
Barcelona Declaration.”” The basic principle of the EU-PLO is to progressively
establish a free trade area between the EU and Palestine. Accordingly, a
deeper look af the economic components of the EU-PLO Association Agreemen:’
must first foke place in order fo understand and identify the legal status and
legal obligations necessary to achieve the free trade area envisaged.

The EU-PLO consists of 73 arficles divided under six titles dealing with (i)
the free movement of goods (Articles 3-26); (i) payments, capital, competition,
intellectual property and public procurement (Articles 27-34); (iii) economic
cooperation and social development (Articles 35-55); (iv) cooperation on
auvdiovisual and cultural matters, information and communication (Articles
56:60); and (vi] insfitutional, general and final provisions [Articles 63-75).
The EU-PLO also includes three Protocols, namely Protocol 1 on arrangements
applying to imporis into the Community of agricultural products originating
in the West Bank and Gaza Strip; Protocol 2 on arrangements applying to
imports info the West Bank and Gaza Strip of agricultural products originating
in the Community; and Protocol 3 concerning definition of the concept of
originating products and methods of administrative cooperation.”

A comparison of the structure of the EU-PLO with the necessary requirements
of the free frade area reveals that the EU-PLO has, in principle, included all the
necessary economic components apart from the right of establishment and services.
Therefore, the EU-PLO excludes the free movement of services and establishments
from the scope of the free irade area between the EU and Palestine.

The first two titles of the EU-PLO comprise all the other economic

7 For mote on the EMP and the Association Agreements see, HARDY D. and others,
European Union Association Agreements'. In- IQBAL 7. (ed.), Macroeconomic Issu
and North Africo, (Washington D.C..: IMF, 2001). REIFFERS Jean-lovis and TOURRE
FL’?”?I&OH Free Trade Area’, institute de la Mediterranee, February, 2000. HOEKMAN Bernard, ‘Deep Integration,
e ¥ °Dd,f o Med X Free Trade’, \:Norld Bank Working Paper, 2002, GHESQUIERE Henri,

peon Union on Med Counlries!, | i
EIERIAN M ond TAREQ ., "Economic Reform i the Arah Counlies: A Revions of ey, 2P August 1998.
S. (ed). Economic Development of the Arab Countries [IMF: Woshingtan DC, 1993). ZARR:
EvroMediterranean ond Arch Free Trade Agreements’. In: DESSUS S. and others (e

nﬁegumu[ Integration (Paris: OECD, 2001)

ET;;;U-HO Associotion Agreement is similar 1o the associotion ageements signed with Tunisia, Morocco, Algeria and
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components necessary to esfablish a free frade area. However, in order to
understand the frue exfent of this free trade area and the scope of each party’s
obligations, an examination of each of these components must be undertaken.
These components are the free movement of goods, payments, capital,
competition, intellectual property and public procurement

1.1. The free movement of goods

The EMP calls for a free trade area in industrial goods between the EU and the
Mediterranean countries. However, since most of these countries have enjoyed
this freedom under the 1970s’ cooperation agreements, this implies that
liberalization will mainly come from the Mediterranean countries committing
themselves fo gradually reduce tariffs on industrial products of EU origin fo
zero. \While domestic industry in the Mediterranean countries is subjected
to gradual liberalization that will prepare it for greater competition with EU
products, this will mean the loss of much-needed revenue from the tariffs and
charges charged on products of EU origin.”#

Agriculture, where the Mediterranean countries could gain significantly
in terms of greater export opportunities, was largely excluded from the free
movement of goods. The objective of the EMP is to gradually liberalize trade
in agricultural goods but in concrete terms it largely maintains the status quo of
the preferential arrangements in the cooperation agreements and offers only
limited improvements in access for specific products through the expansion
of tariff quotas and reduction/elimination of fariffs for specific quotas.
Negotiations to improve existing agricultural concessions are to be initiated
once the agreements come into force. The exclusion of agricultural products
from the scope of the EMP limits the potential benefit to the Mediterranean
countries, especially as these products consfitute a large proportion of their
total exports.”*

The main principle of the EU-PLO's liberalization of goods is included
under Article 3, entitled “basic principles”. This Article declares the progressive
establishment of a free trade area in goods over a fransitional period, not
extending beyond December 31, 2001. Taking into consideration the current
level of development of Palestinian indusiry and the problems it faces as a result
of occupation, it is strange that the EU-PLO calls for full achievement of the free
trade area in goods with Palestine in less than five years, a very short period

74 HOEKMAN, Bernard and DJANKOY, Simeon: 'Catching up with Eastern Europe? The European Union's Mediterranean
Free Trade Initialive', Policy Research Working Paper: The World Bank, No. 1562, January 1996, p. 13.

75 MINASI, Nicola, 'The EuroMediterranean Free Trade Area and ifs Impact on the Economies Involved', Jean Monnet
Working Papers in Comparative and International Politics, No.16, October 1998, p. 2. http://aei pitt.edu/archive/

00000407/01/jmwp16.him
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compared with other association agreements. The association agreements
with other Mediterranean countries have declared gradual establishment of
the free trade area over a transitional period lasting @ maximum of 12 years
from the date of implementation.”® The EUJAA, for example, came into force
in May 2003 and iherefore the free trade area between the EU cnd’ Jordan
is to be achieved by 2015, even beyond the Barcelona Declaration’s target
date of 2012.

Although the economic infrastructure and institutions of these counfries
are much betier developed than those in Palestine, the EU-PLO calls for full
accomplishment of the free frade area between Palestine and the EU in less
than five years! This demonsirates that the Palestinian negotiator did not take
the negotiations and preparations for the EU-PLO seriously and also that the
European partners failed to pay enough attention to the reality of the Palestinian
economy.”” A long fransitional period to achieve a free trade area in goods
means, in the EMP’s context, that Palestinian products would enjoy free access
to EU markets, while charges on EU imported products are phased out over
a long period of time. This would allow the Palestinian Customs Authority fo
exploit the cumulative revenues to develop and prepare Palestinian economic
infrastructure and insfitutions fo the free-ofcharge access of EU products into
Palestinian markets. This privilege would give Palesfinian institutions the fime

’ to adapt fo the internationalization of the Palestinian goods market and thus,
the ability to survive strong competifion with global and well-developed EU
companies. It would also make Palestinian products more competitive since
EU products would pay charges for imporiation info Palestinian markets.”®
The Palesfinian negofiator deprived Palestinian economic insfitutions of this
privilege by accepfing a short fransitional period, which has meant in practice
that the Customs Department must abolish all charges on EU imports and lose
potential revenue.

The other basic principle included in Article 3 of the EU-PLO is thatthe free
rade area must be consistent with the provisions of the General Agreement on
Tariff and Trade of 1994 (GATT) and the other multilateral agreements on trade
in goods annexed to the agreement establishing the World Trade Organization
[WTO). Trade in goods between the EU and Palesfine must therefore be
concluded in accordance with GATT rules. These include the most-favored-nation
principle, by which Palestine must grant EU products or like products treafment

no less favorable than that granted fo any other counfry. Furthermore, Palestine
7 This rule does not g
the 19705,
7 Some believe the moin PLO objective from the conclusion of the EU.P/
political aim of EU palitical recognition of the Palestinian Aurh:vity. g

" The PA must also reform its tox regime o absorb the tive eff
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must freat EU goods like national goods, i.e. Palestine should not impose taxes
and charges, or laws and regulations hindering the internal sale, purchase or
use of EU goods in Palestinian markets. The implementation of the GATT on
EU-Palestine relations requires Palestine o adopt the agreements related to the
facilitation of trade in goods such as the Agreement on Technical Barriers to
Trade, the Anti-dumping Agreement (Agreement on Implementation of Article VI
of the GATT 1994) and the Agreement on Safeguards.

Accordingly, it is quite obvious that the EU-PLO has in fact imposed
the GATT and ils agreements on Palestine even though Palestine is not a
WTO member. Such direct and immediate implementation of GATT rules and
agreements on Palestine damages the Palestinian market since the measures
ouflawed are the last defense protecting Palestinian products from foreign
competfition. In this regard, it is important to keep in mind that the WTO
usually grants developing countries, which include Palestine, a period of five
years grace to prepare for the implementation of the GATT rules since the
WTO is well aware of difficulties in the economies of developing countries and
the dangers of rapid implementation.

In conclusion, the Palestinian negotiator failed to protect Palestinian
products and markets from stronger and better developed EU products. The
Palestinian negotiator could have at least prolonged the transitional period of
the implementation of the free trade area with the EU to 2012 or could have
rejected the application of the GATT to EU-Palesiinian frade relations until
Palestine jocins the WTO.

Following Article 3 of principles, the EU-PLO title of goods divides into
three chapters. The first chapter deals with industrial products, the second
deals with agricultural and fisheries products and the third chapter explains
common provisions.

Industrial products

The EU-PLO regulates the free movement of industrial products between the
EU and Palestine under Articles 4-10. Article 4 limits the scope of the EU-
PLO fo producfs originating in the Community and Palestine and the territories
included in Annex I1.7% The definition of the term “originating products” is
enclosed in Profocol 3 to the EU-PLO.2 Article 5 prohibits both parties from

72 Annex Il to the Trealy establishing fhe E C (EC Treaty) lists overseas countries and feritories fo which

isi f parl four of the EC Treaty apply.
aa?:igf;}:i',:,; :fur_ “The concept of 'o:iygir:;nng products’ for the opplication of the provisions of the present Tille and
the methods of administrative cooperation relating 1o them are set out in Pratocol 3, The Joint Commitiee may: decide to
make the necessary adaplafions o this Protocol with a view fo the implementation of accumulation of origin as agreed
in the Declaration adopfed at the Barcelona Conference.”

27
‘* Digitized by Birzeit University Library



introducing new customs duties on imﬁorrs, or any other charge hOVII‘lg'Un
equivalent effect on trade between the Community qné Palestine. Arnde
6 states that the EU allows the import of products originating in Palestine
without customs dufies or any ofher charge having equivalent effect and
free of quantitative restrictions or any other measure with equivalent effect.
Article 7 excludes agricultural components in respect of goods originating
in Palestine.®' Article 8 demands that once the Agreement comes into force,
Palestine abolish all customs duties and charges having equivalent effect
applicable on imports of products originating in the Community, other than
those listed in Annexes 2 and 3. Annexes 2 and 3 list EU products on which
Palestine can impose fiscal charges not exceeding 25 percent of the value
However, these charges must be phased out over a period of five years. Ari cle
10 is a derogation allowing Palestine to take exceptional measures of limiied
duration to introduce, increase or re-infroduce customs duties. Such measures
may only apply fo infant industries and to sectors undergoing resiruciuring
or experiencing serious difficulties, particularly where those difficulties entail
severe social problems.82

In conclusion, the EU-PLO coniains the main elements fo achieving
a free frade area in indusirial products. The Agreement prohibits all types
of resirictions which are price-based measures (customs or other charges)
and quantifative restrictions (quotas) on frade in industrial products between
Palestine and the EU.% The EU has no right o impose restrictions on the import
of any product of Palestinian origin. On the other hand, Palestine may not, in
principle, resirict the import of EU products to Palestfine apart from maintaining
or imposing a 25 percent charge on products specified in Annex 2 for a five
year period, after which the charge must be abolished. It is a positive step that
the EU allowed Palestine to impose these restrictions, although the percentage
is too low and the products too few in number fo protect Palestinian industrial
goods from their European counterparts,

Agricultural and fishery products

Agricultural and fishery products are regulated in Articles 11-14 of the EU-
PLO. Article 11 defines the scope of this chapter to products originating in
the Community and Palestine. Article 12 stipulates that the EU and Palestine
should progressively establish greater liberalization of their trade in agricultural
and fishery products of inferest to both parties. The obijective of this Article
unlike for industrial products, is fo establish gregter liberalizafion of frade in
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agricultural and fishery products, which means that it does not envisage a
free trade area. The EU did not include agricultural and fishery products in
the concept of the free frade area because EU powers in this regard are tied
to the controversial Common Agricultural Policy which protects EU products
from international competition.®* Trade in agricultural and fishery products
between Palestine and the EU is subject to arrangements agreed on in two
profocols. Protocol 1 relates to products originating in Palestine and destined
for the EU. Protocol 2 relates to products originating in the EU and destined
for Palestine.?

Profocol 1 includes 22 Palestinian agricultural products that can be
admitied to the EU market in accordance with special customs charges and
quotas. For example, column 1 includes cut flowers and flowers buds. The
EU must fake nil customs duties on flowers coming from Palestine up to a
quota of 1500 fonnes. For quantities exceeding that quota, Palestine must pay
100 percent custom duties. In other words, no reduction will be granted. On
the other hand, Protocol 2 contains seven EU agricultural products that can
be admitted to Palestinian markets according to special arrangements. For
example, live bovine animals exceeding 300 kg in weight can be imported
to Palestine for slaughter with zero customs duty up to @ quota of 300 tonnes.
So, this product is charged zero customs duties within the specified quota but
for quantities exceeding that amount Palestine has the right o infroduce further
charges.

Finally, Article 14 of the EU-PLO states that, taking into consideration
the volume of trade in agricultural products between the parties, the EU and
Palestine should examine in the Joint Committee, product by product and on
an orderly and reciprocal basis, the possibility of granting each other further
concessions. In other words, this Article states that at the end of the transitional
period and in accordance with the volume of frade in particular products,
the EU might consider granting Palestine more concessions regarding quotas
or customs reductions. Accordingly, a free trade area in agricultural and
fishery products is not envisaged in the EU-PLO and in the other association
agreements as a whole.®

Common provisions

Articles 15-26 of the EU-PLO are common provisions applying fo all kind of
goods, including those relating to agricultural and fishery products. Article

¥ For more see the EU official websile: http://europa.eu.int/scadplus/leg/en/s04000.him

¥ Arlicle 13 of the EU-PAA.
i KA;SI:\FAN:’N., Association of Palestine with the European Union: The Presen! Framework and the Way Ahead (Ramallah:

Palestine Economic Policy Research Institute, April 2000) p. 23.
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15 states that the EU and Palestine should not infroduce new restrictions on
the trade of goods between themselves and that qll quantitative restrictions
on imports and measures having equivalent effect in trade, other !hon those
agreed in the protocols and annexes to the agreement, must be obollslhe.cl frpm
the entry into force of the agreement. Article 16 states that products originating
in Palestine and imported to the EU should not be accorded a treatment more
favorable than that which the member states apply among themselves. Arficle
17 gives both parties the right to amend the protocols regarding agrjculiurol
products in light of its agricultural policy. Such amendments could be discussed
in the Joint Committee.

Articles 18 and 19 grant the products of both parties national treain
in the terrifory of the other party and give both parties the right to esiablis
customs unions, free frade areas or arrangements for frontier frade as leng as
they do not alter the frade arrangements provided in the agreement. Articles
20-24 allow the EU and Palestine to take appropriate safeguard measures in
order fo profect their own products in cases of dumping, or if excessive imports
of a particular product are taking place, or on the grounds of public morality,
public policy or public security, or the protection of health and life of humans,
animals or plants, or the profection of national freasures possessing artistic,
historic or archaeological value, or the profection of intellectual, industrial and
commercial property, or of regulations concerning gold and silver. Finally,
Article 26 indicates that the nomenclature to the agreement must be used for
the classification of goods in trade between the parfies.

All'in all, the EU-PLO's chapter of goods demands that tariff and non-
tariff barriers to trade in manufactured products be progressively eliminated.
It also stafes that with due respect fo the resuls achieved within the GATT
negofiations, frade in agricultural products will be progressively liberalized
through reciprocal preferential access among the partners. Thus, while
liberalization in the industrial sector is faster than liberalization promoted af
a global level by the WTO, that of the agricultural sector is as slow as that
of the WTO. Therefore, there is a clear imbalance between the industrial
sector and the agricultural sector. This asymmetry can be found in all the EU
association agreements.®’” Furthermore, fhe provisions of the free movement
of goods oblige Palestine fo abolish af| customs duties and charges having
equivalent effect on oll EU imported products. These obligations will definitely

require legislative deregulation by Palestine, which is something Palestine
cannot always do, as discussed lafer.

¥ MINASI Nicolo, The EureMediterranean Free Tiode Areo ond its Im

Calonia, 1998, p. 5. 1p:/ urw fscpo,unic it/ EuroMedymp 16 hn” - | EcOnomies Involved, University of
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1.2 The free movement of payments and capital

Financial fransactions are generally classified into current and capital transactions.
This classification is vital because both current and capital transactions are subject
to a cerfain set of legal rules. Financial transactions are considered current
transactions if they give rise to the immediate return of goods or services or if
their counferpart is the receipt. In other words, payments for current transactions
are paymentis not for the purpose of transferring capital.®® In contrast, financial
transactions are considered as capital transactions if they give rise to a future return
or if their counterpart is a claim fo a future return.®® According to this definition, if
a Palestinian imported a German car, the payment for this transaction should be
considered as a current payment since its return is in goods (the car]. However,
if a Palestinian invested in the German stock market, this transaction would be
considered capital movement since its return is a future claim (future profit).

The common strategy of the EMP regarding current payments and capital
movements in the Mediterranean region is to “encourage the liberalization of
current account payments with a view fo full liberalization of capital movements as
soon as possible”. ?° The EMP has liberalized all current payments but not capital
movements. The EMP with Tunisia, Algeria, Morocco and Egypt only requires the
liberalization of capital movements related to direct foreign investment in these
countries by EU firms in companies formed in accordance with existing laws and
income that can be liquidated or repatriated. The EMP with Jordan liberalizes all
capital movements from the EU to Jordan and all direct foreign investment from
Jordan to the EU. The outflow of capital from Jordan to the EU is subject to the
relevant local laws. Meanwhile, the EMP with Lebanon and Israel liberalized all
capital movements between the EU and these two Mediterranean countries.”!

Current payments

The status of EU current payments with Palestine is stipulated in Article 27 of
the EU-PLO as follows:

Subjectto the provisions of Article 29, the Parties underfake fo impose no resfrictions
on any current payments for current transactions.”

8 BURROWS F., Free Movement in European Community law (Oxford: Clarendon Press, 1987) p. 278.

% For more ses, EDWARDS R., | Monelary Collabration (New York: Transnational Publishers, 1985} pp.
394 and 443. See also, EVANS J., ‘Current and Capital Transactions: How the Fund Defines Them', IMF Finance and
Development Journal, Vo, 5, No. 3, 1968, 30. _ i

% Common strategy of the European Council of 19 June 2000 on the Mediterranean Region (2000/458/CFSP), Official
Ji | L 183, 22/07/2000.

) :lusr(")%ll S, and RACHED M., 'Capital Account Liberalization in the Southern Medilerranean Region', IMF Paper on
Policy Analysis and Assessment, Seplember 1998, p. 8. ) 1 ol
%2This Article is idenfical fo Arlicle 38 of the EU-Algeria Association Agreement and Arlicle 33 of the EU-Tunisia Associalion

and the EU-M Associalion Ag and Article 31 of the EU-Egypt Association Agreement.

31
** Digitized by Birzeit University Library



This Article obliges the EU and Palestine, except in the case of balance
of payment difficulfies, not fo impose any restrictions on Thg making of payments
and fransfers for current international fransactions.® Unlike Article 48 of the
EU-JAA on current payments,* Article 27 does not confine the scope of current
payments o those connected lo the movement of goods, services, persons
and capital. The definition of current payments in the context of the EU-PLO is
broader than that of the EUJAA since the former encompasses all payments
and transfers for international current transactions.” The question that comes
to mind in this regard is why the EU has adopted a broad definition of current
payments in the Association Agreement with Palestine® and limited the
definition of current payments in the Association Agreement with Jordan.?

It is not easy fo answer the question why Palestine, with a less developed
economy, should be subject to more obligations than Jordan. In order to make
sense of this policy, it has been argued that the scope of current payments with
Jordan and Palestine should be defined in accordance with the composition of
their Agreements.”® The EUJAA calls for the liberalization of goods, services,
persons and capital. Therefore, Article 48 requires the liberalization of current
payments connected fo these fransactions.” Yet, the EUPLO simply requires the
liberalization of goods, which means thot Article 27 should only include current
paymenis connected fo the free movement of goods. Although this definition is
compalible with Palestine’s current obligations in the Association Agreement, it
puts Arficle 27 in violation of the International Monetary Fund (IMF) Agreement.

Another more likely interpretation is that since the EU-PLO did not
liberalize capital movements, the EU adopted a broad definition of current
payments with Palesfine in order fo guarantee the liberalization of the highest
possible number of financial transactions. Since fhe EUJAA demands the
liberalization of capital movements, the EU has limited the scope of current
payments with Jordan in order tfo facilitate the liberalization of the free
“KANAFANIN., Asscciation of Polestine with he Europe in Union: The Py :
":«:Ieslnnes&mo:n-c P Reseorch Institute, April 'ZOPOS) P 2‘3“ T L Soriiecd Ranolok

ticle 48 siates: “Subject to the provisions of Articles 51 and 52, current 1t i
persons, services and copital within the fromework of this Agreement shnﬁ‘;i"}fen::lcr::f:‘;gr:?"’n?hr'mvﬁmr"fﬁdﬁiﬁzi
1o Article 32 of the ELLAA and the EUIAR S
"-ih? fext c;! Article 48 of the EUJAA excludes money current payments from the sco
include, for example, banking charges, represenlafion expenses, and parficipat i i
3 [ d
branches m’ overhead expenses of parent companies situgted abroad cnéiJ vl:le‘ F:Z:u" pl{ns::vl d::;yq:; rrér;ﬂ:;ei'ss ad:e
;;;:p':::;:e::;:s on :Aemmoduully ferminal mctedls hin conformily with normal commercial prgcli:a The EPEC Trealy
ions in Annex lil, which repea Arti ¥ s e
.063/574 e OIB 125 17/08)1563, 224052“. ESE: 5'2:1]2{673:-’247‘ ‘;f;a Magaslricht Treaty, and Council Directive
:;":nfgl :f“‘?":i;:‘d 't’:"]“g‘g":;‘ :' the Intematicnal Monefory Fund's guidelines enclosed in the Balance of Payments
D3/ vt imf g fentare o ik org external /pubs /i bopmony’ bapsan pdf and amended in 2000.
htp:/ fovwrwe imi org/externcl/pubs/H/fd/2000 /index him pastelgancectin .
o :: rs}:ﬂAmi_;:,r:d;pﬁd Amc: i ;06 of I'nT EEC Treoty's definifion of current Peymenls.
rchers of the Financial Integrati i
“TFI:;; Unit is respons:ﬂe for the drofiing 0" 'he" ﬁ;‘f;z:;‘njj:g:;lo -:‘A:nv.:‘mems Unit, Evropean Commission, in Brussels.
wm :?; sZ]A? OU!; J.A L-;hngﬂ between Euro-Mediterranean and Arab Free Trade Agreements', In: DESSUS §
1 Towords reb and Eutc ted. Regiona ntgraton [aris: OECD, 2091 oo™ " d

pe of the Agreement. Such Iransaclions
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movement of services, goods, persons and capital, with which the excluded
transactions are connected. Therefore, they should be liberalized in tandem
with them. For example, the European Court of Justice ruled in Luisi and
Carbone that payments connected fo tourism, business, education and health
travel, which are among the invisible transactions, are covered by the rules of
the free movement of services.'® To emphasize this point, even though the EU-
JAA did not fully regulate the free movement of services between the EU and
Jordan'®, the EUJAA explicitly restricted some services. For instance, Article
31 reslricted air fransport, inland waterways and maritime transport.

According fo the obligations of Article 27 of the EU-PLO, Palestine
must liberalize all current transactions with the EU. These transactions are as
follows:

Current Transactions

I. Exchange Arrangement (indirect restrictions)
1. Exchange rate structure (i.e. dual, multiple)
2. Exchange tax
3. Exchange subsidy
4. Forward exchange market (prohibited, official cover of forward

operations required)

I1. Arrangements for Payments and Receipts (indirect restrictions)

. Prescription of currency requirements

2. Bilateral payments arrangements (operative, inoperative)

3. Other payments arrangements (regional, clearing, barter, and open
accounts)

4. Administration of control

5. International security restrictions (in accordance with IMF Executive
Board Decision No. [44-(52/51), in accordance with UN sanctions,
domestic public policy and public security, others)

6. Payments arrears (official, private)

7. Controls on trade in gold (coins and/or bullion) (on domestic
ownership and/or trade or external trade)

1% [yisi and Carbone v Minisiro del Tesoro, joined cases 286/82 and 26/83, on 31 January 1984, ECR 1984, p. 0377
101 Article 37 of the EUJAA. For more see, CREMONA M., ‘Free Movement of Persons and Services in the Wider Europe’.
In: XUEREB P. (ed.}, The European Union and the Mediterranean: Closer Relations in the Wider Context (Malto: Evropean
Documentation and Research Centre, 1998) p. 114. \
* Exch and ar for payments and receipts are not current payments in nature. However, the
Exch Arcang; ond Exchange Resrictions ireated

arra p
IMF’s Balance o'apuymenl Manual and the Annual Report en
them as such because they usually end up indireclly restricling curren! payments.
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8. Controls in export and import of banknotes (on exports and imports of
domestic and foreign currency)

iil. Resident Accounts

. Foreign exchange accounts held domestically

2. Foreign exchange accounts held abroad

3. Accounts in domestic currency held abroad

4. Accounts in domestic currency convertible into foreign currency
I'V. Nonresident Accounts

|. Foreign exchange accounts

2. Domestic currency account (convertible into foreign currency)

3. Blocked accounts

V. import and Import Payments

. Foreign exchange budget

2. Financing requirements for imports (minimum financing, advance
payments, advance import deposit)

. Documentation requirements for release of foreign exchange for
imports (domiciliation requirements, pre-shipment inspection, letters
of credit)

4. Import licenses and other non-tariff measures
5. Import taxes and/or tariffs
6. State import monopoly
VI. Export and Export Proceeds
1. Repatriation requirements
2. Financing requirements
3. Documentation requirements (letter of credit, guarantees,
domiciliation, pre-shipment inspection, others)
4. Export licenses
5. Export taxes

(98]

VII. Payments for Invisible Transactions and Current Transfers
1. Trade-related payments

: A.. Freight and insurance (prior approval, quantitative limits,
indicative limits,  and/or bona fide test)

B. !Jnl.oad.ing/storage costs (prior approval, quantitative limits,
indicative limits, and/or bona fide test)

C. Adr'ninistral.i\'c.e expenses (prior approval, quantitative limits,
indicative limits, and/or bona fide test)

D. (.?o:.nmissions (prior approval, quantitative limits, indicative
limits, and/or bona fide test)
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E. Custom duties and fees (prior approval, quantitative limits,
indicative limits, and/or bona fide test)
2. Investment-related payments
A. Interest payments (prior approval, quantitative limits, indicative
limits, and/or bona fide test)
B. Profit and dividends (prior approval, quantitative limits, indicative
limits, and/or bona fide test)
C. Amortization of loans or depreciation of direct investment (prior
approval, quantitative limits, indicative limits, and/or bona fide test)
E. Payment and transfer of rent (prior approval, quantitative limits,
indicative limits, and/or bona fide test)
3. Payments for travel
International travel for pleasure, recreation, business and others (prior
approval, quantitative limits, indicative limits, and/or bona fide test)
4. Personal payments
A. Medical costs (prior approval, quantitative limits, indicative
limits, and/or bona fide test)
B. Study abroad costs (prior approval, quantitative limits, indicative
limits, and/or bona fide test)
C. Pensions (prior approval, quantitative limits, indicative limits,
and/or bona fide test)
D. Family maintenance and alimony (prior approval, quantitative
limits, indicative limits, and/or bona fide test)
E. Transfer abroad, family maintenance and alimony (prior approval,
quantitative limits, indicative limits, and/or bona fide test)
5. Foreign worker’s wages
Transfer abroad of earnings by non-residents working in the country.
6. Credit card use abroad
To pay for invisible transactions, family maintenance and alimony (prior
approval, quantitative limits, indicative limits, and/or bona fide test)

7. Other payments, examples
A. Subscription and membership fees (prior approval, quantitative
limits. indicative limits, and/or bona fide test)
B. Consulting and legal fees (prior approval, quantitative limits,
indicative limits/bona fide test)
C. Authors’ royalties, family maintenance and alimony (prior approval,
quantitative limits, indicative limits, and/or bona fide test)
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VIIL Proceeds for Invisible Transactions and Current Transfers
1. Repatriation requirements
2. Surrender requirements

» Restricti ¢ !
Source: IMF Anmaual Report on Exchange Arrangement and Exchange Restrictions 2002,

Capital movements

Capital movements between the EU and Palestine are provided for in Aricle
28 of the EU-PLO, which stipulates that:

1. With regard fo ransactions on ihe copiial account of balance of pay:
the Parties underiake to impose no resirictions on the movement of capital reic
o direct investments in the West Bank and Gaza Strip in companies formed in
accordance with current laws, nor on the liquidation and repatriation of the yield
from such investments, or any profit stemming therefrom.

2. The Pariies shall consult each oiher with a view fo facilitating the movement of
capital between the Community and the Wesi Bank and Gaza Srip.'%?

Therefore, as regards EU companies established in Palestine, Foreign
Direct Investment (FDI), from the EU to Palestine should be free of all restriction.
In other words, EU member states have the right o restrict all capital transactions
with Palestine except those related to FDI in EU companies already established
in Palestine. From a Palestinian viewpoint, this means that Palestine has the
right to resfrict all capital transactions with the EU except the outflow of
capital or the transfers of the yields, proceeds or the principals derived from
liquidation, repairiation or profits of EU investments in Palestine.'* Confining
the liberalization of capital transactions to FDI and other operations connected
to it clearly means that the EU has not perceived a free trade area in capital
movements with Palestine and most of the Mediterranean countries. 1%

A comparison of Article 28 of the EU-PLO with Article 49 of the EU-JAA
reveals that the former is less liberal than the latter.'%5 Arficle 49(1) indicates
that the EU should not impose restrictions on the movement of capital from

;: LI\:K Su;:l; is identical 1o Article 34 with Morocco cnd Tunisia, Arfich
. EUMediterroneon and Gulf Trade Agreements (Bembridge: Palladi ishi
c ge: Palladion Law Publishing Lid., 1999) p. 42

::; m :\e gUdmsocmon ogreements with Lebanon ond Israel (Ariicle 31) have fully liberalized capilal lrgunwcl‘yons w’rhplhe EU.
'M:bs SOMDE{HAA states: “1. Within the framework of the provisions of Ihis Agreement, subjec! o the provisions

ol i ond 51, and without prejudice fo Annex Vi referred o in Article 30(2)(c), there shall b no restrictions
mfrm e movement of wpmi_fmm the Community 10 Jordan and on the of capital involving direct investment
i Wt‘f;g;mﬁgm::un;%i Th:J ol:’vflnwanl.lj.:«duniun cn[.vilol to the Community, ofher than dire:l investmenl, sholl
s o ing mmosro::os. i?ume;::\l:eld consultations with a view to achieving complete

e 39 with Algerio and Article 32 with Egypt.
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the Community to Jordan. In return, Jordan should not impose restrictions on
the movement of FDI from Jordan to the Community. FDI includes, in addifion
to the principal capital, all transactions connected to the investment such as
profits, returns and dividends, royalties and fees, repayment of loans, earning of
natural persons and others. ' In other words, capital movements from the EU to
Jordan should be free of all restrictions and EU members have no right to restrict
capital movements to Jordan. Furthermore, if we compare Article 28 with Article
31 of the EU-LAA, that the former not only liberalized foreign direct investment
and fransactions connected fo it, but rather all capital transactions.

The most important factor of Article 28 of the EU-PLO is that it does not
impose any major changes on the Palestinian legal system since it confines
Palestinian obligations to the outflow of capital or the transfers of the yields,
proceeds or the principal derived from liquidation, repatriation or profits of
EU investments in Palestine.'”” This obligation is minor if we know that capital
movements include very important transactions such as banking, insurance,
financial markets and personal capital movements. These transactions would
entail drastic changes in the Palestinian legal system if the EU-PLO required
them fo be liberalized.

1.3. Competition rules

The EMP requires Mediterranean countries to adopt the basic competition rules of
the EU, in particular in respect of collusive behavior, abuse of dominant position,
and compeition-distorting state aid, and Arficles 81, 82 and 87 of the treaty
establishing the European Community (EC Treaty). Implementation of these rules
should be adopted by the Association Council within five years. Until then, the
GATT rules on the countervailing of subsidies will apply. State-aid compatible with
EU rules on disadvantaged regions (Article 87 (3) (a) of the EC Treaty), can be
applied o the Mediterranean countries during the first five years. Regional aid
may be given by EU governments fo regions in their countries with per capita
incomes that are substantially below average or to areas where there is significant
unemployment. The low level of per capita income in the Mediterranean countries
in comparison with EU states should ensure that non-industrial specific state aid
would be unconstrained in the medium term. The agreement also provides for
enhanced fransparency of siate aid, each party agreeing fo provide annual
reports on the fotal amount and distribution of aid given.'®

ez . 'The Source and Evolution of International Legal Protection for Infrastructure Investments Confronting
SQEE:FS\B Ri.‘gulolmy Risks', Center for Energy, Pefroleum and Mineral Law and Policy, Vol. 5, May 1999 - January
2000, p. 24. hiip;//www dundee.ac uk/cepmlp/journal/ . )

107The IMF has classified these transaclions as current payments and not capital movements, For more see, EVANS J., ‘Current
and Capilal Transaciions: How the Fund Defines Them', IMF Finance and Development Journal, Vol. 5, Ne. 3, 1?68, 30.

198 ALONSO-GAMO Patricia, 'Adjusting to New Realities: MENA, The Uruguay Round, and the EU-Mediterranean

Initiative', IMF Working Paper, January 1997.
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Moreover, despite the agreement with the Mediterranean counfries to
apply EU competition disciplines, the provisions of the associalion agreements
on anti-dumping remain applicable to frade flows between partners because
the security of markef access rationale for regional integration is not met.
Community analogue could have been included, under which it is required
that from the eniry into force of the EC Treaty, products originating in one
member state and exported fo another must be free of duties, quotas and
measures of equivalent effect if they are re-imported. The enforcement of
compelition laws in the Mediterranean couniries is important and could have
maijor benefits in ensuring that the benefits of trade liberalization are reclized.
However, given the market structures existing in these countries, in pariicular
the prevalence of state-owned enterprises, anticompetitive business practices
might be a problem.'®

Chapter two of fitle two of the EU-PLO specifies rules of competition,
intellectual property rights and public procurements. Article 30 indicates that
some pracfices are incompatible with the proper functioning of the agreement
in so far as they may affect frade between the Community and the PA. These
practices are as follows:''®

(i) all agreements between underiakings, decisions by associations of
undertakings and concerted pracfices between undertakings which have as
their object or effect the prevention, restriction or distortion of competition;'!!
[ii) abuse by one or more undertakings of a dominant posifion in the territories
of the Community or Palestine as a whole or in a substantial part thereof; 12
(iii) any public aid which distorts or threatens to distort competition by favoring
cerfain undertakings or the production of certain goods, '3

These practices must be assessed on the basis of the criteria applied in
Community competition rules.!™ Prior to the entry into force of the free trade
area in goods by December 31, 2001, the Joint Committee must adopt the
rules necessary o evaluate the practices of Palesfinian companies. These rules
must be derived from and be consistent with EU compefition rules enshrined in
the EC Trecty. In cther words, the Joint Committee musi adopt EU competition
rules and prectices in its evaluation of the practices and measures of Palestinian
undertekings. Until the adoption of these rules, Palestine must use the provisions
of the Agreement on Subsidies and Countervailing Measures of ihr-ﬁ/\/TO.”5

7,
A L lon: 4 " e |
pment: New Reles for Government and Privale Sector in The
Vorld Bank 1999) p. 67,

he EC Treoty.
e EC Trecy,
e EC Trecly.

Paragreph 3 of Article 30 of the EUFAA
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The WTO Agreement''¢ prohibits its members from granting subsidies
to their enterprises, industry or group of enterprises or industries!” for the
purpose of supporting their export performance or supporting their domestic
goods against imported ones."'® In a case where a member has unlawfully
granted or mainiained such subsidies, resulting in injury, nullification,
impairment or serious prejudice fo the domestic industry of other members, the
Agreement allows other members to seek fair compensation. If agreement on
compensation cannot be reached, the Dispute Settlement Body should authorize
the member with the complaint fo take appropriate countervailing measures.
These countervailing measures can only be imposed pursuant to investigations
initiated and conducted in accordance with the provisions of the Agreement
and the Agreement on agriculture.''? If the investigations conclude that the
imposed subsidies are causing injury o another member's domestic goods,
such members have the right to impose countervailing duties in accordance
with the rules and conditions enclosed in Arficle 19 of the Agreement unless
the subsidies are withdrawn.!?°

The EU criteria are laid down in Articles 81 and 82 of the EC
Treaty. Article 81 prohibits all agreements between undertakings, decisions
by associations of undertakings and concerted practices which may affect
trade between member states and which have as their object or effect the
prevenfion, restriction or distorfion of competition. Such practices include,
for example, directly or indirectly fixing purchase or selling prices or any
other trading conditions and limit or control of preduction, markets, technical
development, or investment. The application of this Article can be suspended if
these practices contribute fo improving the production or distribution of goods
or to promoting technical or economic progress, while allowing consumers a
fair share of the resulting benefit. However, Article 82 prohibits any abuse by
one or more undertakings of a dominant position within the common market
or in a substantial part of it on the grounds that it is incompatible with the
common market in so far as it may affect trade between member stafes.'?!

Accordingly, Article 30 of the EU-PLO means that the rules of EU
competition law, in particular Arficles 81 and 82, are already applicable in
Palestine as far as frade between the internal market of the EU and Palestine
is concerned. An agreement between undertakings having such an effect may
already be void and unenforceable for and against ts parties. Also, competitors

116 World Trade Organization, The Results of the Uruguay Round of Mullilateral Trade Negoliations: The Legal Texts
(Cambridge: Cambridge University Press, 1999) p. 231.

'17 Article 2 of the Agreement

"€ Article 3 of the Agreemenl.

1% Arlicle 10 of the Agreement. ) . ’ : )

120 For more see, HOEKMAN Bernard, 'Free Trade and Deep Integration: Anlidumping and Antitrust in Regional

1s', World Bank Working Paper, April 1998, p. 20.
12, égRL\EEm::ulsand DE BURCA Gminnge, EC law: Texts, Cases and Materials (Oxford: Clarendon Press, 1995) pp. 886-1064

39
‘* Digitized by Birzeit University Library



of participanis fo illegal agreements or companies ch‘ected} by a dominont
enterprise’s abuse of power can already bring claims for dlsFontlnuor:on of
restrictive practices and even for domages (under tort law) going back to the
date of publication of the respective decision.'*

With regard to the implementation of pcrogroph 1 (iii) on publig aid,
paragraph 4 allows Palestine to give public aid durlr\g ?hg period prior fo
the implementation of the free trade area to underfakings in order to tackle
specific development problems e.g. aid aimed at social problems, to repair
damage caused by natural disaster, or in our case by occupation, or to promote
economic development.'?® However, each party should ensure transparency
in public aid by reporting annually fo the other party on the total amount and
distribution of aid given and by providing, upon request, information on aid
schemes or on particular individual cases of public aid.'?*

With regard fo industrial and fishery products referred to in Chapter
2 of Title 1, Paragraph 6 of Article 30 of the EU-PLO stipulates that Palestine
must assess any contrary practices according fo the criteria established by the
Community on the basis of Aricles 42 and 43 of the EC Treaty, in particular
those established in Council Regulation No 26/62.%5 This is intended to
avoid compromising the development of the EU Common Agricultural Policy
and fo ensure certainty in the law and the non-discriminatory freatment of
the undertakings concerned. Therefore, the Commission has the sole power,
subject fo review by the Court of Justice, to determine whether the conditions
provided for in the fwo preceding recitals are fulfilled as regards the agreements,
decisions and practices referred to in Article 85 (now Avrticle 81) of the EC
Treaty. To enable the specific provisions of the Treaty regarding agriculture, in
particular those of Article 39, to be taken into consideration, the Commission
must, in questions of dumping, assess all the causes of the practices complained
of and in particular the price level at which products from other sources are
imported info the market in question. In light of its assessment. it must make
recommendations and authorize protective measyres. 126 ’

Ifthe EU or Palestine consider that parficular practice is incompatible
with paragraph 1 of Arficle 30, or is not adequately dealt with under the
rules referred to in paragraph 3, or in the absence of such rules, and if such
practice causes or threatens fo cause serioys prejudice to the inferest of the
other party or matericl injury fo its domestic industry, including its services
m,?t,‘::‘;: ii:if:ff:mf L;;Q‘(T':: ;(ggt\:zoswu Law International, 1996) p. 233
“*Poragraph 5 of Aricle 30 of the EU-PAA

* Official Jourrol B 030 , 20/04/1962 P, 0993 - 0994.

“TILLOTSON John, European Commercial Law, Zed Edition (london: Cavendish Publ.

ishing Limited, 1996} pp. 385-399.

40
‘* Digitized by Birzeit University Library



industry, it may take appropriate measures after consultation within the Joint
Committee or after 30 working days following referral for consultation. Such
measures are provided for in EEC Council regulation No. 17 implementing
Avrticles 85 (now Article 81) and 86 (now Article 82) of the Treaty'?” and most
recently by Council Regulation (EC) No 1/2003 of 16 December 2002 on
the implementation of competition rules laid down in Articles 81 and 82 of
the Treaty.'® 12* With regard to practices incompatible with paragraph 1 (iii)
on public aid, such measures, when the GATT is applicable to them, may only
be adopied in accordance with the procedures and under the conditions laid
down by the GATT or by any other relevant instrument negotiated under its
auspices'*” and applicable between the parties.3!

Furthermore, Article 31 stipulates that the Community and Palestine
should progressively adjust any state monopolies of a commercial character
by ensuring that by December 31, 2001, no discrimination exists regarding
the conditions under which goods are procured and marketed between
nationals of member states and the Palestinian people. State monopolies
include monopoly of pefroleum and tobacco. Also, Article 32 states that
by December 31, 2001, neither party must enact or maintain any measure
distorting trade between the Community and Palestine contrary to the parties”
interests regarding public enterprises and enterprises fo which special or
exclusive rights have been granted.'® Such enterprises include the exclusive
right of some companies to import cement and cigarettes and the monopoly
of the Palestinian Telecommunications Company over the telecommunications
sector.’®® In other words and according to these two Avrticles, the Palestinian
Authority must eliminate all state monopolies and all other exclusive rights
given fo private companies at the end of the transitional period in order to
implement a free trade area with the EU.

1.4. Intellectual property rights

Article 33 states that both parties must grant and ensure adequate and
effective protection of intellectual, industrial and commercial property rights
122 Official Journal P 013, 21,/02/1962 P. 0204 211

128 Official Journal L 1, 04/01/2003 P. 0001 — 0025. On this Regulation see, LOWE Philip, 'Current Issues of EU
C ition Law: The C f t Regime', Northwestern Journal of International Law and Business, Vol.

24, 2004, p. 567. ' » , : ; i
122 For more aboul competilion rules see, EHLERMANN ClausDieter, 'The Di of Comp Policy’,
Fordham International Law Review, Yol. 17, 1994, p. 833 EMMERT Frank, 'the Drafi Constitution: Issues and Analyses:
Iniroducing EU Competilion Law and Policy in Central and Eastern Europe: Requirements in Theory and Problems in
Praclice’, Fordham International Law Journal, Vol. 27, 2004, p. 642. ! -
139 The intended procedures and inslruments are those enclosed in the Agreement on Subsidies and Countervailing

Measures.
131 Poragraph 7 of Arlicle 30 of the EU-PAA

132 This Article is similar lo Arficle 86 of the EC Trealy. ] "

TIFISHER'S. and ohers, ‘Economic Development in the West Bank and Gaza since Oslo’, The Economic Journal, no. 111,

June 2001, p. 270.
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in accordance with the highest internafional standards, including effective
means of enforcing such rights.'* The question arises as fo why the EUPLO
did nof refer fo TRIPS as the means fo protect their intellectual, industrial and
commercial property rights. It is important to acknowledge Ihqt TRIPS is not
the most adequate and effective international agreement prole;hng intellectual
property rights.'** The most adequate and effective international standards
are those enclosed in the following agreements:
e Berne Convention for the profection of literary and artistic works (Paris
Act 1971),
e The Convention for the Profection of Performers, Producers of
Phonograms and Broadcasting Organizations (Rome, 1961),
e Nice Agreement concerning the International Classification of Goods
and Services for the Purposes of the Registration of Marks (Geneva Act
1977 as amended in 1979),
* Madrid Agreement concerning the International Registration of Marks
(Stockholm Act 1967 as amended in 1979),
® Profocol relating fo the Madrid Agreement concerning the International
Registration of Marks (Madrid 1989),
* Budapest Treaty on the Infernational Recognition of the Deposit of Micro-
organisms for the Purpose of Patent Procedures (1977 as amended in 1980),
¢ The International Convention for Protection of New Varieties of Plants
[UPQV| (Geneva Act 1991),
. I]’c;tgzt) Cooperafion Treaty (Washington 1970, amended in 1979 and
* Articles 27 to 34 of TRIPS with regard fo patents for chemicals and
) p:c;macecuﬁccls, B
The Paris Convention for the Protection of Industrial Pr.
Act 1967, amended in 1979). pheny (Stockholm

Tosummarize, Article 33 means that inorder to comply with the requirements
of the free r'rcde area with the EU, the PA must join these agreements. If
p.rob|ems arise relating o intellectual, industrial and commercial property
rlghi.s affecting trading conditions, urgent consultations shall be undertaken
wﬂhm the framework of the Joint Committee, at the request of either party, with
a view to reaching a mutually satisfactory solution. i

1.5. Public procurement

A:;n;le '3? bs;uth th'ui both parties agree on the objective of reciprocal and
gradual liberalization of public procurement contracts and that the Joint

1% ALEU level, the regulation of intelleciual Property rights has been leff 1o he compefence of Member Siates. For more see,
KENT Penelope, Law of the E uropean Union (London: Financial : : e ‘

B ZAWIO Franco, Tnlerycah imes Pitman Publishing, 1996) p. 213
Deep Integration, EuroMed Free Trade and the WTO 2000 Negoﬁolions',] Arab Economic Forum

42
‘* Digitized by Birzeit University Library



Commiftee shall take the measures necessary to implement paragraph 1.
Public procurement means the purchase by government of goods of all kinds,
ranging from basic commodities to hightechnology equipment and services
(including construction services), procurement at sub-central level (for example,
stulfes, jlaar‘?vinces, departments and prefectures), and procurement by public
ufilities.

Arficle 34 requires the liberalization of public procurement contracts by
opening up as many of these contracts as possible o infernational competition
and not favoring domestic suppliers over foreign competitors. It is designed
to make laws, regulations, procedures and practices regarding government
procuremeni more fransparent and fo ensure they do not protect domestic
products or suppliers, or discriminate against foreign products or suppliers.
It also reinforces rules guaranteeing fair and non-discriminatory conditions of
infernational competition. For example, governments will be required to put in
place domestic procedures by which aggrieved private bidders can challenge
procurement decisions and obtain redress in the event such decisions were
made in a manner inconsistent with the law.!3”

2. The compatibility of the Palestinian legal system with the EU-PLO
Association Agreement

The implementation of the EUPLO has proven exiremely difficult due to
political, economic and factual factors. Israel did not recognize the EU-PLO
and considered it to be inconsistent with Palestinian-sraeli Agreements, in
particular with the Paris Protocol. Meanwhile, the Palestinian economy has
collapsed as a result of Israeli measures in the Territories following the outbreak
of the second Intifada. The Joint Committee on the implementation of the EU-
PLO met in Ramallah on June 26, 2003 to discuss ways to facilitate trade
between the EU and the WBGS and to fully implement the EU-PLO, including
reform of the Palestinian legal system. This meeting was the second of its kind
and the first for three years.

We will now analyze the existing Palestinian legal system in light of the
obligations of each economic component in the EU-PLO. The accomplishment
of the free trade area between the EU and Palestine requires the amendment of
most, if not all, of relevant Palestinian regulations, such as tax and customs laws.
Furthermore, it requires the enactment of completely new regulations relating
fo competition, foreign trade, intellectual property rights and procurement.

1% The WTO has luded on A on Go Proci which tock effect on January 1, 1996. For more

g
 hitp://www.wio.org/english/Iratop_e/gproc_e/over_e him
17 ;eoelSO’;A/I{ulph and ;;Lg:: des.J, European Union Law affer Maastricht (The Hague: Kluwer Low Internatienal, 1996.

pp- 73-133.

43
‘* Digitized by Birzeit University Library



Accordingly, the EU-PLO requires Palestine fo revise its legt_:! system in the
field of trade in goods, current payments and capital, competition, intellectygl|
property and public procurements.

2.1. The free movement of goods

The EU-PLO defines the economic relationship between the EU and Palestine by
envisaging a free trade area in industrial goods and the progressive elimination
of all obstacles to trade in agricultural goods. The Paris Protocol on Economic
Relations of April 1994 governs trade relations between the PA, Israel and the
rest of the world. It also defines PA responsibilities in a number of economic
spheres, including the movement of goods. The movement of Palestinicn goods
has been severely affected in recent years by restrictions imposed by the Israeli
authorities on security grounds and which apply to the movement of both
goods and persons within the WBGS and externally. The accomplishment
of a free trade area in industrial and agricultural goods requires Palestine to
adopt a new sef of legal rules relating fo technical regulations and standards,
customs and faxes.

Technical regulations and standards

According fo the Paris Protocol, standards in fechnical regulations and for
industrial products in Palestinian imports should conform to Israeli standards,
with the exception of certain goods under PA authority in Lists A1 and A2. It is
obvious that the PA has very limited jurisdiction over standards and fechnical
regulations. However and with an eye on the future, the PA established the
Palesfinian Sicr]durds Institute (PSI) aimed at seffing Palestinian standards. The

step on the road 1o a free trade areq with the EU was achieved in 2000 with
the enactment of the Palestinian Standards and Measurement Llaw No. 6 of
2000.13¢ The_ aims of this Law are, among other things, the preparation,
approval, review, modification and monitoring of the implementation of
stum?ords applicable fo all products, except medicines, veterinary, serums and
vaccines, the establishment of o national measurement system Qnd’ supervision
of its l_mplgmenloh'on, calibration, control and supervision of rhs use of
measuring ms'fruTnents, issue of conformify certificates including the Quality
Mark, accreditation of fests and calibration laboratories and of certification

bodies, and the conclusion i
Jies, of agreements with corres i i
regional and international organizations, 139 PRl

13 Palestine Official Gazete, Issue no, 36, 19/03/2001, p. 63.

5 Fgy e :
more on the implementation of the EUMed Agreements see, OUVRARD Francoise, 'Report on the Position of

Medie s :
e o e g e e
of Public Admiristration, 200¢), P 5. oneen Merke! (EuroMed markei) (Maosrcht: Europaan mstivle
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Customs and tax law

According fo the EU-PLO, once the Agreement comes info force Palestine is
required to abolish all customs duties and charges having equivalent effect
applicable on imports of products originating in the Community. In light of this
obligation, Palestine must amend its customs legislation. Customs legislation
in the WBGS is very complex and old since it is based on two different legal
schools that prevailed in Palestine at the beginning and middle of the last
century. The Jordanian Customs Law No. 1 of 1962140 applies in the WB and
the Brifish Customs Law of 1929'4! applies in the GS. These laws have been
amended numerous times by Israeli military orders'#2 and finally by the reality
of ihe Paris Profocol of 1994. Accordingly, these laws are incompatible with
the best infernational trade and tariff rules infroduced by the World Customs
Organization, the World Trade Organization, and most importantly, EU
rules and procedures. In other words, these regulations are an obstacle fo
the implementation of the EU-PLO. Therefore, it can be concluded that the
implementaiion of the Association Agreement requires the enactment of a new
modern customs law compatible with the best norms and standards applicable
in the international community and the EU in particular.'4?

It must not be forgotten that the amendment of the Palestinian legal
framework of tax and customs is outside the legal jurisdiction of the PA
as provided in Article lll of Paris Protocol. The PA has limited powers and
responsibilities for import and import payments, which mean that the PA
cannot, outside lists A1, A2 and B, create its own policy. With regard to
cerfain products enclosed in List A1, A2 and B, the PA can determine increases
or decreases in tariff rates. Other producis fall under the PA’s authority but are
still subject fo quantitative restrictions or Israeli standards. Accordingly, the PA
must follow Israeli rates of customs, purchase tax, levies, excises and other
charges, the regulation of licensing requirements, procedures and standard
requirements. Legally speaking, since the Oslo Agreement stipulates that the
PA’s international economic agreements must be compatible with the Paris
Protocol and this Protocol does not give the PA the jurisdiction over customs
duties, it leads us to conclude that this obligation is invalid. Furthermore,
Palestine cannot carry out this obligation since Israel controls internafional
border crossings and is responsible for the collection of import taxes and
customs in accordance with lIsraeli rates and charges, even if the Palestinian

territories are the ultimate destination of the goods.

% Jordan Gazelie, Tssue no. 1591, 25/0171982, p. 62.

141 The Laws of Palestine (Draylon Collection), 1929, Chapter 42, p. 524. !

142F or example, the Military Order Amending Jordanian Cusloms Law [amendment No. 1) (No. 90 of 1967, Flo:lar_nullon,
Orders ond Appointments (Wes! Bank), Issue No. 6, 27/1 1/1967, p. ZIO.BAIs::_ the Military Order A‘mem‘img the
Customs Law of 1929 (amendment No. 1) (Gaza Strip) Ne. 340 of 1970. F Orders and Apy
(Gaza Strip), lssue No. 20, 02/08/1970, p. 1413.
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Despite these impediments, the PA is developing its regulok.;ry system
with respect to customs and tax law and is trying fo prepare Palestine Forlrhe
future. The PA has established directorates for VAT and Customs and Excise,
unified under the Customs and Excise General Directorate of the Ministry
of Finance. In terms of administrative capacity, it is essential to ensure the
existence of strong custom directorates with real powers to effectively fulfil
their roles within modern customs law.

The PA, supported and sponsored by the EU, has also begun the process
of modernizing its customs legislation. The Palestinian Customs Depari
(PCD), supported by the German Government, has established a commities to
draft a new modern customs law compatible with the best international cusioms
standards, in particular those of the Kyoto agreement.’* The commitice has
drofted the new Palestinian Customs Law, which is divided into three chapters.
The first is general and includes definitions, restrictions, customs territories,
data protection, offences, prosecution, confiscation, and other issues. The
second deals with customs procedures in detail, such as customs control or
Asycuda'®®, inspections and other procedures. The third chapter covers debts,
customs valuation, rules of origin, exemptions, refunds and other customs
issues. The process of promulgafing this Law has been adjourned as a result of
the current difficult political conditions in Palestine. 48

_ The legal framework of taxafion in Palestine also dates back to
British gnd Jordanian regulations, s amended by the Israeli occupation. Tax
regulations in the WB comprise Income Tax Law No. 25 of 1964'“" and

No. 12 of 194750 Ryrql .Property No. 5 of 1942'%! and Urban Proper
Tax Ordinance No. 42 of 1940152 VAT was infroduced in 1976 ogd '1)5/
covered by two separate but idenfical military orders issued by the Israeli

"%4This Commiftee consists of German fe i
Professors and experts along with the PCD | i
e o 3 0 g e egal advisers,
33;:3: b-;‘ :\ ;:cn’\:;n!e::ed customs system ::'nch most foreign frade proceduresg adopt. The system handles manifests
ations, accounting procedures, and fransit and
data that can be used for statistical economic anclysis. The Asy::‘:d e

'linformation provided by advocate Mohammad Halosah,

- , a formal legal adviser ot the PCD.

n Gazete, lssue No. 1800, 17/10/1964, », 145
::Jurdcn Gazete, lssue No. 1226, 16/05/!955,’:7. 480?
: Laws of Polestine, Issue No, 1568, 29/03/1947, p. 117,
**Lows of Palesine, Issue No, 1568, 29/03/1947, p. 75
1sa s of Polestne, lssue No. 1182, 30/03/1942, p 11,
*laws of Polestine, Issve No. 1045, 20,/) 2/1940, p, 275,
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occupation authorities in the WBGS.'#* All these regulations are old, complex
and designed to serve Israeli financial interests.

In order to develop the legal framework of taxes in Palestine, the PA
has recently enacted Income Tox Law No. 17 of 2004. This Law replaced
the different laws that prevailed in the WBGS, apart from VAT which remains
under Israeli confrol. The new Palestinian Income Tax Law also unified the
legal system of taxation in both the WB and GS'5 and puts Palestine closer fo
fulfilling the legal requirements of the free trade area with the EU.

With regard to the rules of origin, the PA has taken a very important
step on the road fo achieving a free trade area in goods by endorsing the new
EU Profocol on rules of erigin in July 2003, allowing the extension of the Pan-
European system of cumulation of origin fo the Barcelona Partners. The next stage
aims at enacling Cerlification of Origin legislation and amending the origin
profocol in the relevant Euro-Mediterranean Agreement in order to insert the
changes necessary for the application of diagonal cumulation. Furthermore,
new modern tax regulations and tax institutions in Palestine are an important pre-
requisite fo a dynamic free trade area with the EU. The Palestinian Authority has
put in place a modern system of VAT, income tax, purchase tax, property tax and
excise taxes. The Ministry of Finance has three major depariments responsible for
the administration of tax laws: the Customs and VAT Department, the Income Tax
Department and the Property Tax Department. Due to the absence of any formal
fiscal or customs borders with Israel, Israel continues to be the major collector of
Palestinian revenue, receiving two thirds of the tax for later transfer to the PA. The
fragmentation of the tax administration has been exacerbated by the absence of
coordination between WB and GS and tax administrations.'*> Accordingly, the
introduction of a modern customs system and regulatory framework on the
basis of international best practices are a pre-requisite fo establish a dynamic
free trade area with the EU.

2.2. The free movement of current payments and capital

Current payments transactions

The EU-PLO requires the full liberalization of current payments between the

EU and Palestine, which means that Palestine must abolish all restrictions on
'*31n the WB, Ord Law of Customs and Excises on Local Producls (Amendment no. 2) [West Bank) (No. 658), 1976,
F'r:'CK:ﬁ:m”cili‘tn‘l rOelrdoerr‘s z:dnAp;;iZImenli (West Bank), Issue no. 38, 0]/92/]977, p. 183. In QS, Order Relunng_ lo
Excise on Assels and Services (Gaza Strip] [No. 535), 1976, Procl Orders and App (Gaza Strip),

lssue No. 39, 15/09/1977, p. 3377

15¢ i ich 2/2005, p. 122.

155 ii',’iﬁ;?eojﬁ‘}L’L?,3;&";;':.2".&2%3.?.‘f?d‘ﬁala Agresmenls see, GASIOREK Michael, ‘Report on the Situation of
Customs, Taxation and Rules of Origin in the Counlries of the Mediterranean A‘l\:aul‘_. In: MONJO Eduardo (ed.) Regional
Program for the Promotion of the Instruments an isms of the Euro) Marke! (EuroMed marke!)
[Maastricht: European Institute of Public Administration, 2004) P. 37.
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these transactions or must enact legislation guaranteeing 1h§ full convertibility
of Palestine’s current account in accordance with its legal jurisdiction ur]der
the Interim Agreement with Israel. The legal stufusﬂof current fransacions
in the WBGS under occupation was totally determined by the ICA wh.ch
administered it in cooperation with the Israeli Ministry of Trade, the Israeli
Ministry of Finance and the Bank of Israel. The ICA introduced Israeli currency
to operate with the D in the WB via Military Order No. 76 of 1967 Insfitufing
Israeli Currency as Legal Tender'*® and replaced the Egyptian Pound in the GS
with Israeli currency as the sole legal fender via Military Order No. 40 f 1947
Order Relating to Israeli Currency”.'”” The ICA resiricted all current pe yments
fransactions with the occupied Palestinian Territories.!® For example, it made
all visible and invisible transactions subiject to a strict licensing systern and
imposed high charges on them.!?

As a result of the Interim Agreement, the PA took responsibility for
financial policy in the WBGS but on a partial rather than comprehensive basis.
For example, the PMA has limited powers regarding exchange arrangements
but has full autherity over banking operations. The Paris Protocol did not
authorize the PA to introduce a Palesfinian currency, which means that the New
Israeli Shegel, the Jordanian dinar'®® and the US dollar serve as three legal
tenders and means of payment for all purposes, including official transactions
in the WBGS. Any circulating currency will be accepted by the PA and by all
its institutions, local authorities and banks, when offered as means of payment
for any transaction. Accordingly, the use of three currencies instead of one
domestic currency made it difficult for the PMA to define and influence overall
monetary policy in the WBGS. Most of fhe conventional indirect monetary
insiruments are not available to the PMA, especially control over the domestic

money supply. The main indirect instruments currently available fo the PMA are
related to reserve requirements, 16!

With regard fo resident and non-resident accounts, exports and
export proceeds, and payments and proceeds from invisible transactions and
current transfers, the PMA has assumed ful| powers and responsibility for all
these transactions. The PMA has fully liberalized qll payments and transfers

"¢ Proclamation, Orders and Appointments [West Bank), Issve no, 5 15/11/19.
1, i i 3 . 5, 67, p. 191.
:. :mﬂ#ﬁn' gr”d:s and Appo:n'men|§ (Gaza Strip}, Issue no. 2, 01/ 1//1967, F:) ll 2‘]
L zom ” ;-é;;ry and Economic Development: The Case of Israel gnd Palestine’, The Economic Journal, No.
' Military Order on Charges on Foreign Currenc Credit N i
' Y Sredit No. 1225 of 1987 in the WA, Proclamafi d
pppznbm_ems (West Bank), Isw_e no. 76, 12/09/1990, p. 167, And Military Order No 1902:8‘]::]';"8‘7??;:: g"’s
wArrd m;:llorn,.hi)rie:s u_nd ; _‘mrmenrs [Gaza Strip), Issve no 83, 25/09/1989 b 8925 2
e 1 of the P i A di i ki ]
d WN?T‘#S;W L e 2 g Cooperafion on Banking and Monelary Issves. Jordan
-, ‘Monetary Policy in the West Bank and Goza Strip
pin the Al
g..c ::\rd Dc;th:;;, The Economy‘ of the West Bank and Gaza Strip: Recent Experience, Prospects and Chall 1o Privale
ments (Washington DC: IMF, 1998) p. 29. l pecls, allenges fo Pri
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for current international transactions. For example, the PMA has lified all
restrictions enforced by the Bank of Israel on banking operations, including
residents and non-residents accounts. Today, resident and non-residents can
easily open accounts in any currency without any limitations on the amounts that
can be credited, debited or on the purpose of such accounts.®? Furthermore,
residents and non-residents have the right fo transfer without limitations any
amounts they need fo carry out any visible or invisible fransactions. 143

Although the PA has liberalized all current transactions underits jurisdiction
in a manner compatible with the EU-PLO, the most important characteristic of
that pro<ess is ihat it was achieved in practice and not by a legislative act. Legal
current cccount converfibility can be only achieved through foreign exchange
regulaiicons'® inat liberalize exchange arrangements, residents and non-
residents accounls, visible and invisible transactions and proceeds for invisible
transactions and current transfers. The liberalization of these transactions will
give residents and non-residents the complete right to buy, sell and transfer
national and foreign currencies in order to conclude any international current
transaction. Therefore, to fulfill its legal obligations towards the EU-PLOs free
trade area, Palestine must enact a foreign exchange regulation translating
the virtual current convertibility to legal current convertibility.

Capital movements

The EU-PLO did not stipulate full capital account converfibility, only that the
FDI relating to EU companies established in Palestine be free of all resrictions.
Full capital account convertibility means fundamental changes to the Palestinian
legal system. Changes would comprise, for example, company law, banking
law, financial markets law, insurance law, immovable property law and foreign
exchange regulation. However, since the EL-PLO only requires the liberalization
of FDI and all transactions connected to it, the obligation of Palestine is confined
to these parameters. In 1998, the PA fulfilled this obligation in the Law on the
Encouragement of Investment in Palesfine No. 1 of 1998 (Investment Law)'%?,

162 ZAVADJIL M. and ofhers, Recent Economic Developments, Prospects, and Progress in Instifution Building in the West Bank
i i ; IMF, 1997) p. 27. )
’“t\zlnodl\?:zlfhiénl\? L[}Ng;'gnglsaanDE(':z F., ‘The ChJo?ce of Future Exchange Rate Regime in the Wes! Bankbond Gaza'. In:
VALDIVIESO R. and olhers (eds.), West Bank and Gazo: Economic Performance, Prospects, and Policies (Washington
DC: IMF, 2001) p.112. 0, 16/07/1997, which
1% For example, the Foreign Exchange Regulations of 1997. Jordan Gazete, lssue no. 4219, 6/ , whic!

li f ts in Jordan. .
163 ;l;f,'f,l,',f: B’;ﬂ;z;rg‘;::"zmﬁ::; r:,joo 23, 08/06/1998, p. 5. This Law replaced the Investment Prometion Law, Ne, 6

ci . 5,05/06/1995, p. 6. The PA enacled this law in close cooperation and
:L:lz?:c;ﬁl’c&;le;:;:emtgﬁ;c!ul Gulgﬂe.||isue i pecially the IMF. For more see, KANAAN O., ‘The Peace Process,

ip’ i Oclober 1998
U i i tin the Wes! Bank and Goza Strip’, Middle East pol.ncy, Vol. V’I, no. 2, b }
p.“ Ze;"!;;éﬁggmé P::;‘:li?::”";:n‘:mi: Developments in the West Bank and Gaza since Oslo’, The Econamic lournal,

No. 111, June 2001, p. 270.
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which underlined the free movement of FDI and all iransactions connected fo
it.' Article 10 of the Investment Law states:

In compliance with the provision of Atticle 11 of {his low Gﬁd i!‘1 O(‘CQK;'QHCs
with the free market economy, the Palestinian Authority guarantees fo all investors
the unrestricied right of transferring all their financial resources oulside Pc {esline
including the cc:pucl, profits, dividends, capifal profits, wages,  salaries,
inferests, debi payments, management fees, fechnical 9ssisfcnce, other fees and
compensalion money for expropriation, cancellation of licenses, court decisions,
arbitration awards and ony other form of payments or financial resources. The
investor may freely fransfer all the financial resources outside Palestine at ihe rate
of exchange in force ond prevailing in the marke of the fime of iransfer and in a
converlible currency acceptable fo the investor. "o

This Article clearly liberalizes all capital movements connected to
FDI. The Investment Law did not define the meaning of “financial resources”,
but indicates that it includes the principal capital, cash and assets, and all
capital connected to the investment such as profits, dividends, wages, salaries,
interests, debt payments and other transactions numerated in the Article. The
World Bank Investment Guide's definition of financial resources includes
the wages and savings of expatriate personnel, investment profits, interest
amounts owed in external debt obligations of the enterprise, amounts needed
o satisfy other contractual obligafions of the enterprise and investment capital
upon liquidation or sale of the investment, 168 According to the obligations of
the EU-PLO free trade areq, Palestine is in full compliance with its capital
account obligation.

2.3. Competition rules

The EU—PI.O__requirgs Palestine fo adopt a competition law consistent with
EU competition policy stipulated in the EC Treaty. Currently, the Palestinian
regulatory structure governing compefition rules in the WB is inherited from

relating fo competition, anti-menopoly,

' The l":A enacted this low in close ¢ peration and coordination wilh many internafional T iolly the
IMF. For more see, KANAAN O., ‘The Peace Process, Uncertainty and Private Investment i 3ank c

SRR 5 e n the West Bank and Gaza

Strip’, Middle East policy, Vol. VI, no, 2, October 1998, p. 67. MOLKNER and ABDULHAMID R., TI?: teg:I Sc:rr:JclU'e of

Foreign I i i : IsraeliPalestini
":cei%n ]nov;‘s‘Tngnu in the West Bank ond Gaza Strip Jerusalem: Israeli-Palestinian Cenfer for Research and Information

'’ The author's franslation,
"** Fidler concluded that this article coniradicts the Worl

anti-competitive or illegal practices.

id Bank Invest i is is i “Forei
Private Investment in Palesfine Revisited: An Analysis of l:: Re:‘;::dm;.lg:'de but his is incorrect, FIDLER D., ‘Foreign

Journa oftnerntional Low, Yol 31, no. 13, 196 5 ‘294 fon Investment Law/, Case Western Reserve
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The rules on competition in the current Palestinian legal system are scattered
throughout different laws. For example, Articles 433-437 of the Jordanian
Penal Code No. 16 of 1960, which is valid in the W8, stipulates that any
person tampering with prices by raising or lowering them to affect supply
and demand in the market shall be imprisoned for a maximum of one year
and fined 100 Jordanian dinars.'¢® Another example is Arficle 47 of the
Jordanian Commercial Code No. 12 of 19667, also applicable in the WB
that stipulates that traders who unlawfully use the merchandize mark or trade
mark of another will be either imprisoned for a period of three months to one
year or fined a minimum of 50 JD and maximum of 200 JD. These articles are
old and are incompatible with the new commercial reality where competition
crime has become far more complex than raising or lowering prices or using
a trade mark. Compefition crimes today include, for example, price fixing and
limiting or conirolling production, markets, technical development, or even
investment.'”!

Since existing laws are incompatible with the new commercial realities
and with the legal requirements of the EU-PLO, Palestine has drafted a new
Competition Law. It aims to prohibit uncompetitive practices and behavior and
provide a free irade environment in services and goods. The draft Competition
Law bans any agreements or arrangements the real or anticipated result of
which would significantly prevent, restrict or weaken competition. Many
activities are prohibited to prevent monopoly practices in goods or services
or limit competition, for example any agreement between producers fo fix a
sale price for similar products or to divide the Palestinian market into specific
geographic areas where sales are limited by area. Other examples include
discrimination between clients in similar contracts, specifying a resale price,
forcing a client to cease dealings with a competitor, refusing to deal with
a particular client or fo provide ordinary trade terms for a producer, and
imposing a condifion on the resale or export of products.

This draft law represents a big departure from existing legislation on
competition but still fails to meet the best international standards in its current
form. The draft law does not create an independent competition authority,
which undermines its proper implementation in the future. As a result, it is
important that the draft law be reconsidered and amended before it is too

late,

' Jordan Gazette, ssue No. 1487, 01/05/1960, p. 374.
"7 Jordan Gazelte, Issue No. 1910, 30/03/1966, p. 469.

12, g ; he EU-Med A see, NICOLAIDES Phedon, ’Compelnion.PoIicy: A Review
Fot;r‘_more o 'heand' Liberalizali 0"" < in lh:MEDA Countries'. In: MONIO Eduardo (ed.) Regional Program for
the Promotion of the and Mechanisms of the Eurc-Medi Market (EuroMed market) [Maastricht:

European Institute of Public Administration, 2004) P. 201.
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It has been argued that in reality Palestinian 1rod§ does not need ¢
competition law since there are few monopolies or economic blocs‘ that prevent
competition, combined with the fact that the Palestinian market is s:"n.oll and
Palestinian firms are very family-oriented.'?? Yet, there are se\{ercl |ushFrcghons
for a competition law in light of the increased obstacles fo investment in the
Palestinian Territories. For example, although Article 21 of the Palestinian
Basic Law adopts a market economy philosophy based on the private sector
as the driving force, there has been a trend by the PA to keep some economic
sectors or products under government control. This includes the PA monopoly
of petroleum and tobacco. Or, particular enterprises are given exclusive
right over certain services or products, such as the exclusive right of some
companies to import cement and cigarettes and the monopoly of the Palesiinian
Telecommunications Company over the telecommunications sector.

A survey conducted by the World Bank concerning the relative order
of investment deferminants in the Palestinian Territories and their infernational
counterparts, found that 77 percent of investors considered political stability
important or very important in hindering foreign investment, while 71 percent
of investors cited corruption and uncompetitive behavior by public institutions.
Another survey conducted by the Cenfer for Private Sector Development on
private sector satisfaction with government performance, particularly in trade,
found that 91 percent of those questioned said tha they viewed governmental
monopoly establishments with serious dissatisfaction.

The_ prolonged process of the draft competition law is the result of the
current difficult political circumstances in the Palestinian ferritories. However,
the regulation of the Palestinian economy in the light of the new global trade

2.4. Intellectual property rights

For the purpose of the Agreement, intellectual, industrial and commercial
property comprises copyright, including the copyrightin computer programmes,
and related rights; patents; industrial designs; geographical inscaiicc:tiol'\S
including appellations of origin; trademarks and seryice marks; fopogruphiesl

" Interviews with Mr. Tohseen Alawneh, member of the Sociol Committee of

Basem Mkahwal, researcher o the Palestine Economic Policy Research Insti e el e eI

lute (MAS), Seplember 2004,
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of integrated circuits; and protection against
in Article 10 bis of the Paris Convention for the Protection of Indusirial Property
(Stoc”kholm Act, ‘I 967) and protection of undisclosed information on “know-
how". These fopics are usually governed by the following laws:

unfair competition as referred to

e law on Standards and Mefrology
o Trademarks Law

o Patents law

e Models and Industrial Designs Law
e Integrated Circuits Law

o Plant Variety Protection Law

o Copyrights Law

°

Trade Secrets

Accordingly, full and fair implementation of the EU-PLO on intellectual
property rights requires the enactment of the aforementioned laws with
legislation that conforms to the best international and European legal practices
and norms. To assess the compatibility of the current Palestinian legal system
with the obligations of the EU-PLO requires a review of the laws in force in
the WBGS.'”? The legal system prevailing in GS contains the following laws
regarding intellectual property rights: the Copyright Ordinance of 1924174,
which covers the rights of authors under the English Copyright Law of 1911,
as promulgated by British Royal Decree. The Merchandise Marks Ordinance
of 1929,'75 and Trade Marks Ordinance of 1938'7¢ cover all procedures
relating to commercial trademarks, including commercial trademarks
registered abroad. The Invention Privileges and Fees Law of 192577 covers
the granting of privileges to new inventions and registration, and complies
with the international freaty regarding industrial property. This law covers most
of the aspects and procedures relating fo intellectual property.

In the WB, the Merchandise Marks Law Ne. 19 of 1952'7 and Trade
Marks Law No. 33 of 195217 cover most issues relating to trademarks and
relevant procedures. The Commercial law No. 22 of 1966 forbids and
provides penalties for the unlawful use of patents and designs, while the
Jordanian Law for Invention Privileges and Fees No 22 of 1953'®" covers

7 For impl of the EUMed A see, HONRADO Filipe, 'Comparafive Study of Answers
':Ql::::;r:‘::’ees Supplied by the Mediterranean Pariners Warkshop on Intellectual Property R‘gl_hrs. In: MSN{O
Eduardo (ed.) Regional Program for the Promotion of the | ents an T ]c;erheE arket
(EuroMed markel) [Maastricht. European Institute of Public Administration, 2004) P. :

"7Laws of Palesfine (Drayton Collection), 1934, Chapter 25, p. 435

" Laws of Palestine (Draylon Collection), 1934, Chapter 91, p. 1039.

76 Palestine Official Gazetie, No. 843, 24/01/1938, p. 126.

17 Laws of Palestine (Draylon Collection], 1934, Chapter 105, p. 1233.

7% Jordanian Official Gazette, No. 1131, 17/10/1953, p. 486.

% Jordanian Official Gazette, No. 1110, 01/06/1952, p. 243.

' Jordanian Official Gazette, No. 1910, 30/03/1966, p- 469.

" Jordanian Official Gazette, No. 1131, 17/01/1953, p. 491.
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all procedures relating fo patent protection, registration, cond!hcns and
specifications. As is the ?ase wimPrTguFotions onljconomllc m::gr_s[;cl(::gicrfglql

roperty regulations in force in Palestine are old, complex i ible
\’z'ithp rhz be%t international practices and norms demanded by fhle EU-PLO,
Therefore, the presence of an effective legal system fo protect intellectyql
property is a significant requirement in the implementation of the EUPLO. The
free frade area with the EU requires rules on intellectual property rights that
grant inventors, innovators, and authors the right fo make active use of their
inventions and intellectual property while penalizing those who imitate them in
the country of origin or infernationally. If intellectual property regulations are
absent or weak, it deters the publication of new work, reduces inves
the development of new inventions, and thereby deprives society of be
from them and from opportunities for economic development.

In recognition of the importance of intellectual property proteciion and
international development in this field, the PA has proposed two draft laws.
The first is the draft Industrial Property Profection Law, which consists of several
secfions; patent rights, design, integrated circuits, undisclosed information,
frademarks, geographical indicators, industrial models, and drawings. The
second is the Copyright and Related Rights Law, which consists of eight sections
and 72 artficles. It regulates names, terms, nature of copyright, and the period
of ownership of rights during which authors’ material rights are protected,
ownership of related rights, regulating procedures, penaliies and violations,
the Palestinian organization for copyright, and ofher general rules.!® These
two Laws have not yet been adopted by the PLC, Accordingly, regulations

on intellectual property rights are an immediate requirement for the sound
implementation of the EU-PLO.

2.5. Public procurements

The EUPLO requires the PA 1o graduall
contracts by opening up as many of these contracts as possible to international

" Interview with Mr. Basim Makhool ond i i
el S 2002 e ond Naser Atyani, legol researchers in the Palestine Economic Policy Research

' Jordanian Official Gazette, No. 1863, 08/01/1945 11
n i , No. 5 . p- 1185,
' Palestine Official Gozetie (Egyptian Adminislrulion), Iss:.e No.305, 01/03/1966 pi5,
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No. 3 of 1967.18 These regulations were old and incompatible with modern
principles. For example, the Public Procurement Regulation No. 87 of 1965
gave the Minister the right to buy his Ministry needs without a fender!#, while
those in force in the GS confined public procurement fo municipalities and
local councils, thereby excluding government ministries and departments.

In order to comply with the EU-PLO, the PA has enacted new regulations
covering public procurements in Palestine, namely the General Supplies Law
No. @ of 1998'%” and Public Works Law No. 6 of 1999. The objective of
these laws is fo regulate public purchase in Palesfine in a manner compatible
with best practices and norms. Among other things, this legislation establishes
a public procurement department responsible for defining Palestinian public
procurement policy, defermining the conditions for public procurement purchase
and its methods and, most importantly, regulating tenders. 88

An overall evaluation of these two laws reveals that they do not fully
comply with best international practices and norms. For example, tenders,
in principle, must be fransparent and must not protect domestic products or
suppliers or discriminate against foreign products or suppliers. The provisions
on fenders in the General Supplies Law discriminate against foreign products
by giving priority to domestic products and suppliers.'®® Furthermore, it does
not define how public procurement should be concluded and gives the Council
of Ministers the right to determine the procedures, rules, and conditions of each
tender.% This approach contradicts the principle of transparency. Governments
are required fo put in place domestic procedures by which aggrieved private
bidders can challenge procurement decisions and obtain redress in the
event that decisions were made in a manner inconsistent with the law. The
General Supplies Law runs counter to this principle by giving the Cour]cil
of Ministers the final say regarding any objections or challenges regarding
its implementation.'®! It must therefore be concluded that in order to fulfill it
obligations in the EU-PLO, the PA must amend the General Procuremen.f Lf:w
in @ manner compatible with the general requirements of the Association
Agreement.

:" Palestine Official Gozette (Egyplian Adminisiation), lssue No. 264, 01/05/1962, p. 5.
*Arlicle 21 of the Regulation. : i
4 i ici 1/1998, p. 28. It consists of 55 Aricles.
g:ll_eslme Olﬁl?a‘l i Isfueo?&ezédﬁ{il ‘ i ses, MOREA Olivier, 'Comparctive Study of the Regulation
sl O in Four EU Member Siates". In: MONJO Eduardo (ed.) Regional

P
of Public P in the Mediterranean Pariners and X
Prog:;:: f:crlll-:';f:mlurion of the Instruments and Mechanisms of the Euro-Mediterranean Marke! (EuroMed markel]

(Maastricht: European Insitute of Public Adminisiralion, 2004) p. 119.
" Aficle 9 of the General Procurement Low.
™ Arficle 19 of the General Procurement Law.
" Article 53 of the General Procurement Law.
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SECTION FOUR: : g
The Liberalization of Capital Movements and Financial Services in the
European Union and Palestine

The EMP lefi the means of achieving a free movement of services, establishmen;
and capifal in the hands of the Association Council estoblished by the
association agreements with the Mediterranean countries. No specific language
is devoted to this subject and no timetable or target date is staled for the
realization of this objective. The EMP refers the organization and regulation
of the right of esfablishment and services to the obligations of each country
established under the GATS. Obligations under the GATS do not imiply much,

o

if any, liberalization. Middle Eastern and North African countries madle very
limited commitments under the GATS and less than 10 percent of their service
sector operates according to national treatment or market access principles.

The EMP does not, therefore, play an active role in the liberalization of the
right of establishment and the free movement of services in the Mediterranean
countries.'%?

With regard fo capital movements, the EMP’s obijective is to fully
liberalize all current payments between the EU and Mediterranean couniries
and gradually liberalize all capital transactions, although no timetable was
established. The EMP has liberalized all current payments but not capital
movements. The EMP with Tunisia, Algeria, Morocco and Egypt only requires
the liberalization of capital movements related to direct foreign investment in
these countries by EU firms in companies formed in accordance with current
laws and income that can be liquidated or repafriated. The EMP with Jordan
!lberulizes all capital movements from the EU fo Jordan and all direct foreign
tnvesi.ment from Jordan 1o the EU. The outflow of capital from Jordan to the EU
is subject fo relevant local laws. Meanwhile, the EMP with Lebanon and Israel
:!Eb)erc:!'zed‘ all capilo‘I movements between themselves and the EU.'%® For the
r'elz;:dlzr‘;h:ncﬁf capital movements, @ covmpre:hensive revision of regulations

=xchange arrangements, banking, insurance capital markets and
real estate is essential for o proper fransition to a single ’markef

Alth iati
P “clol;:gh}:/the E'II\]APEcssocnohon agreements do |ittle to liberalize services
Agreemzmdid Ten H:: }EJ and the Mediferranecn, the EU-PLO Association
Aare 1%, unlike ihe association agreements with Israel and Lebanon;
KMAN, Bernard and DIANKOY Simeon, 'Effective P, i
X ) X feci ives !
l}:‘;\s‘g“:r ';:;;’:i:i‘:;:,ﬁ: FBU;Q? World De'{e!opme:: v;f“zg:‘i::;:‘;g’; 'f:e;g\é!s';:iglﬁ)l andJOraG r;?"’f’;'g;g:
of Persons and Services in the Wmid:?gEi;r::(Ial‘m{:aanXllﬁézEPBUtIi?:'iinlg L'I:," 1999) P .4'2. C‘REMON‘: }J\EELF.; ;\:;Ve"‘e"'
Relations in the Wider C ; e e T e
SINSOUL S, and RIA(e:rHET)m::_'. (Malta: European Documentation and Resenrc‘l:egznugfoll‘?rg)nsd] ‘l:te]qﬂ:é g

: . ‘Capital Ac iberolizafian +
Policy Analysis and Assessment, &:'ambef‘;gam:'g"m"“" in the Southern Mediterranean Region', IMF Paper O
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include the right of establishment and services at all and its provisions on
capital did not go far enough towards its liberalization obligations. This means
that the EU-PLO has, in principle, excluded the free movement of services,
establishment and capital from the scope of the free trade area between the
EU and Palestine. In comparison with other EMPs, the contracting parties have
referred their services and establishment relations fo their commitments under
the GATS. For example, Article 32 of the EU-Tunisia Association Agreement
stipulates that:'*

1. At the outs
particularly in

=ach of the Parties shall reaffirm its obligations under the GATS,
e obligation fo grant reciprocal mostavored-nation treatment in the
covered by that obligation

ice with the GATS, such treatment shall not apply fo:

granted by either Party under the terms of an agreement of the
in Arficle V of the GATS or to measures taken on the basis of such
an agreement,

(b) other advantages granted in accordance with the list of exemptions from mosh-
favorednation Ireatment annexed by either Party fo the GATS.

This Article refers issues relating to services and establishments in the
EU-Tunisia to both parties’ commitments under the GATS. Some other EMPs
have tried to regulate the free movement of crossborder trade and the right of
establishment in the association agreements. For example, the EUJAA regulated
the right of establishment and services in Articles 30-47.1%* With regard to the
right of establishment, the EU:JAA states that the EU and Jordan should grant
each other's companies, subsidiaries and branches treatment no less favorable
than that accorded to like companies of any third country, except air transport,
inland waterways transport and maritime transport. In other words, this Article
grants the enterprises of both countries mostfavored-nation treatment, apart
from enterprises working in transportation, meaning that Jordan or the EU must
treat each ofhers’ enterprises identically to enterprises from other countries. It
also states that both EU and Jordanian companies have the right to employ
their own nationals in their companies working in either the EU or Jordan.

The EU and Jordan should do their utmost to progressively allow the
supply of services by Community or Jordanian companies esrablishe.d in the
territory of a party other than that of the person for whonl‘\ the services are
intended, taking into account the development of the services sectors |n.the
parties. The language of this Article was not as strong as that used on the pgh/r
of establishment and Jordan and the EU are not obliged to open their services

% Official Journal L 097, 30/03/1998 p.2 -183.
1% Official Journal L 129, 15/05/2002 p.3 - 176.

57
‘* Digitized by Birzeit University Library



markets fo cross-border supply of services coming from one of the{n. The leve|
of liberalization depends on the level of development of the services sectors
in the other country. This clause intends fo protect the EU odvonced_ services
market from the entry of weak and incompetent Jordanian companies Yvhich
might jeopardize the security and sirength of EU markets. The Assc?cmﬂc)n
Council should make recommendations to develop the right of establishment
and services into an economic infegration agreement as defined in Article V of
the GATS, at the latest five years from the entry info force of the EUJAA 19¢

Some might suggest that the EU-PLO did not refer the Palestinian-EU
relationship on services and establishments to the GATS because Palestine
is not a member of the World Trade Organization (WTO). This suggestion
is flawed since the EULAA referred the EU services and establishment's
obligations with Lebanon, which is not a WTO member, to their commitments
under the GATS. The EU applied the obligations on member states to the GATS
in Lebanon because the latter is in the process of finalizing its accession fo the
WITO. Therefore, Article 30 states that:

Treaiment granted by either Party io ihe other with respect fo right of establishment
and supply of services shall be based on each parties” commitmenis and other
obligations under the General Agreement on Trade in Services (GATS). This

provision shall joke effect from the dale of the final accession of lebanon fo the
WTO.

In addition to the fact that Palestine is not @ WTO member, the EU-
PLO Association Agreement did not regulate the right of establishment and
crossborder supply of services because of its inferim nature. The EU-PLO is
an interim agreement fo be replaced by a EuroMediterranean Association
Agreement as soon as conditions permit. The agreement with the PLO was an
inferim one due fo the fact that the PA faced a fransifional period under the Oslo
Agreement. The parties fo the agreement envisaged that the Oslo Agreement
would lead to a Palestinian state by summer 1999 and the inferim agreement
would 1|1er:| be replaced by another agreement similar to those signed with
other Mediterranean countries. In my opinion, the EU intended to postpone the

1% Article 40 of the EUJAA.
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:rhe ENP h?s completed what was missing in the EMP and goes a step
further |n_EU-Medlfjerrcnegn relations. The ENP sets ambifious obiectives for
partnership with neighboring countries based on strong commitments fo shared
values and political, economic and institutional reforms. Partner countries are
invited fo enter into closer polifical, economic and cultural relations with the
EU, to enhance cross border co-operation and fo share responsibility in conflict
prevention and resolution. In refurn for concrete progress demonstrating shared
values and the effective implementation of political, economic and institutional
reforms, the EU's neighbors should benefit from the prospect of closer economic
integration with ihe EU. Specifically, all neighboring countries should be offered
the prospect of o stake in the EU internal market and further integration and
liberalizafion fo promote the free movement of persons, goods, services and
capital. If a country has reached this level, it has come as close to the EU as it can
be without being a member. The EU should therefore be ready to work in close
partnership with neighboring countries who wish to implement further reforms
and assist in building their capacity to benefit from the EU experience.!?”

The European Community Treaty'®® defined the internal market in
Article 14 as follows:

The internal market shall comprise an area without internal frontiers in
which the free movement of goods, persons, services and capital is ensured in
accordance with the provisions of this Treaty.'®

Accordingly, the intentions of Mediterranean countries fo join the
internal market require the free movement of goods, persons, services and
capital with the EU member states. The free movement of goods.hcs been
partially achieved by the EMP association agreements with the Mediterranean
countries, while that of persons, services and capital has yet fo be formalized.
The free movement of persons means the right to move from one country to
another freely and without conditions. The ENP outlines a strict and llmn.ed
system for the free movement of persons and depends on relaxing ih“e EU visa
system (open-visa system) towards a particular category of people, businessmen
for example.?% This right is outside the framework of this study.

‘’COM (2003) 104 final. Wider Europe, Neighborhocd: A New Framework for Relations with our Eastern and Southern

§ Nheighbnu ht and 1o force on November 1, 1993

“The EC Ty in Maastricht and entered into force o g ; .

“For morv(f:ew msssszﬂr:f}r:'c The Iniernal Market Following he Single European Act. Common Marke! Law: Revlew,‘
Vol 24, 1087. FORWOOD N, and CLOUGH M., The Single European Act and Free Mover;gur Legal Implications o
he Provisions for the oo | Market’, European Low Review, December 1986

;'C"E’:;D";;g;: Fl%ﬂi“ngfwggféﬁr:: I:\'I:;Eborl?:cd A Ne\pv Framewerk for Relations with our Eastern and Southetn

Neighbors
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The right fo provide services means the right fo engage in dl;rej foreign
investment in the partner country and the right fo engage in cross- or[ er trodg
transactions in services without any restrictions. The I|bero||z0h§>n o 'r_ode_ i
services and establishments with the EU requires corpprehenswe Ieglslvohve
reform in the country concerned in the fields of business o_nd Pf9f8§51090[
services, communication services, construction and relcfed_ services, distribution
services, educational services, energy services, environmental services,
financial services, health and social services, tourism services cpd fransport
services. Since discussion of all these services would require an independent
research, this study will deal with the liberalization of fiqorjc}al services as an
example of what the Palestinian Authority needs to do if it |nien_ds ? benefit
from the EU internal market. We have chosen the right to provide financial
services because it is directly linked fo the liberalization of capital movements,
This link has been recognized by the EU in Article 51 of the EC Treaty which

stipulates:

the liberalization of banking and insurance services connecled with movements of
capital should be effected in step with ihe liberalization of capital movements.

While the EMP requires and organizes the liberalization of the free
movement of goods and current payments, the ENP calls in addition for
the liberalization of services and capital. The EU has referred its services
relationship with third countries to its commitments under the GATS, which does
not require full liberalization. However, since the ENP opens the door for the
Mediterranean countries fo join the infernal market, the level of liberalization
would be that of the infernal market rather than that related to the GATS. In
order fo understand the meaning and level of liberalization required by the
Mediterranean countries, we will discuss the right to provide services with third
countries and within the internal market, concentrating on financial services fo
?rusp‘rhe differences. We will then address the liberalization of capital and
inancial services in Palesfine and its compatibility with EU requirements.

ll". The liberalization of capital and financial services in the European
nion

First of all, freedom of establ

ishment is usually considered an important part of
the freedom fo provide servi ) i ¥

ces and, therefore, no distincti een made
between them. For example, the General Agreement c():nlo'Przr;: li)n Services
(GATS) did not distinguish between services and establishments. The EC Treafy
gdopfed an unusual approach by dealing with the right of establishment in an
mdep‘endem chapter from that of services 20! The EC Treaty did not define the
meaning of services and establishments and the Council did not recognize any

“*' MAESTRIPIERI C , ‘Freed, i
y Financiol Services', Common Marke! Law Review:

Vol 10, 1973, 5. 15 fom of Establishment and Freedom 1o Suppl
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distinction when it drafted the directives required for their implementation 202
For example, Directive 2000/12 relafing to the taking up and pursuit of
business by credit institutions dealt with them together under one fitle. 203

The liberalization of capital in the EU has progressed parallel to
the liberalization of financial services. Up until 1988, the EU did not put
pressure on member states to liberalize financial services because they are
directly connected to the liberalization of capital. This close connection was
arficulated in the Treaty Establishing the European Community (EC Treaty),
Article 51(2) cited above. As a result of the Single European Act, member
states staried to fake concrete measures to liberalize capital movements and
financial services.

The liberalization of capital movements and financial services in the
EU took two different approaches. The approach adopted within the internal
market was fotally different from that adopted with regard fo third countries.
We will first discuss the liberalization of financial services and secondly, the
liberalization of capital movements in the EU.

1.1. The liberalization of financial services in the European Union

On the basis of the principles laid down in the EC Treaty, the EC Council
has generally adopted the “minimum harmonization approach” towards the
achievement of an EU internal market in services. This approach is based on
the idea that the national laws of each member state should reflect minimum
common policy objectives and a minimum common level of standards accepted
by all other members. To the extent that this condition could be achieved,
freedom of services within the framework of the EU has been organized based
upon the single license principle.

The EU has left the task of regulating the relations of financial services
with third countries to the Council, who may organize it in accordance with
the interests of the Community and its member stafes. The Council efnbrocgd
the GATS as the agreement to regulate relations on financial services with
third countries. The relationship with third countries raised several problemsf
including the problem of compefence and supremacy between the CouncliI:
(and EU law) and member states (and their national law) and the problem o
compuatibility with the EC Treaty.

2 HANSEN J., Full Circle: ‘s there a Difference between the Freedom of Establishment and the Freedom to Provide

Financial Services', E: n Business Law Review, Vol 11, No. 2, 2000, p. 83.
"‘"Direcli:/c; 233(‘)?]52/;&05?;1: European Parliament ond Council of March 20, 2000. OJ L 126, 26/05/2000, 59.
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1.1.1. The liberalization of services in the internal market

Although the liberalization of financial services was one of the main obiecﬁves
of the original Treaty of Rome, the Community fook_ only a few basic steps
towards the creation of an internal market in financial services. From 1957
until the adoption of the Single European Actin 1986, the Council enacted only
a few directives harmonizing the different rules covering the free movement of
services and establishments in the field of financial services. It appeared tha
the development of a consensus within the Council to obtain the adoption of
the necessary directives was very difficult during that period. One reason may
have been that the liberalization of financial services was directly connected
with the very complex process of liberalizing capital movements. %04

With the development of EU economic and monetary policy, the
Commission set the ambitious goal of establishing an internal market amon
its members by 1992 in its White Paper Completing the Internal Market. 205
The Single European Act?% defined the internal market in Arficle 8(a) as:

an area without internal frontiers in which the free movement of goods, persons,
services and capital is ensured in accordance with the provisions of the EEC Treaty.20”

This was the first inifiative aimed at the establishment of the EU internal
morket and it lounched a comprehensive package designed for the creation of
a European financial areq.20®

. The adoption of an amendment fo the Listing Particulars Directive (LPD)
in 19872 and the adoption of the Second Banking Directive in 198921,

“*“For more see: LANDSMEER A , ‘Movement of Capital and Other Freedoms’, Legal lssues of Economic Integralion, Vol-
28/1, 2001, p. 60. This special relationship reflected itself clearly in the nomenclature of Council Directive BS/éé'/
EEC o_fJ2d June 1988 for the implementation of Article 67 of the Treaty (OJ L 178 , 08/07/1988). In this, Annex
L iders many transactions ¢ g the main pillars of the right of eslablishments and the freedom to ’provid"

nanciol services os capital movements, e.g., all fransactions in regard (o the acquisition by non-residents of shares ond
of “direct investment”. Communication

tment, on 19/7/1997, Official Journal C 22/15.

“The Single European Act (SEA) was signed in luxembourg and The Hagu, i
* o frthr ol see EERMANN C.. The niernel Marker Following .ﬁst?:;T;eé*uL':;’;g;‘::,? e
e i oD o L It Srem A Corr Mok
“® Communication from the Commis . & 4 » fUropean Law Review, December 1986
‘C:'.BM ?‘87‘;"55"5 r;; & Commissicn fo the Council for the creation of o European financial area on November 4, 198,
*** Council Directive 8
the drawing-up. =
exchange listing, O
#*Second Council D
provisions. 3
Officicl Jo

of 22 June 1987 amending Directive 80/390/EEC

2 bfhcn ©.1he particulors fo be putlished for the ad

curnal L 185, 04/07/1987 P, 81 - 83

Q &6 /EF : Dee h i

0‘/3 :E‘f: . "uei‘.‘emzer 1989 clm ine ccordination of lows, regulations and administrative
o il ey credit institions ond omending Direetive 771700/ EEC
1 = ements o 5

. SRS Is o £€n integrated in the Consolidated

& m.: ‘2 ‘nmc, ive {see ‘% ‘QO.. 12/EC of the European Parlioment and f the Council 3{ 20 N-{Tr nc"cor‘c relating

=) King op o ot ihe business of eredit instityticns. Official Journal | 126 , 2 5 i )

Commission Interpretive Communieation, Fr i ae e Codonoh ) - 2

©n, lreedom to provide services i f S
ch:mg Directive, SEC (97} 1193 fingl on June 20, };97‘ See cr:s:eDuO(?C‘iG.:el\l r::resl ez oo i the Ssecrs

Infernci Merket'. Common Market Low Review, Vol. 37, 2000 p. 869 - Minimum Harmenizofion and he

coordinating the requirements for
mission of securifies to official stock
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This “new approach” fo infegration implicitly reflected certain conclusions
reached by the European Court of Justice (EC) with respect to the Community’s
internal market. The most important judgment was that of Cassis de Dijon®'?, in
which the ECJ concluded that each member state, by agreeing to the negul:ive
covenants that create the four freedoms (free movement of goods, persons
services and capital) established by the EC Treaty, implicitly recog_;nized the
adequacy of the laws of each of the (other) member states regarding these
freedoms, reserving fo itself the right to restrict such free movement only where
explicitly permitied in the EC Treaty or where justified for the general good.
In this case, the notion of general good was used by the ECJ to justify the
application of national law by member state on cases with Community
dimension in the absence of common rules.?'® The ECJ gradually extended the
scope of the notien of general good from the free movement of goods to cover
the freedom to provide financial services in the German insurance case?'%, then
the freedom of establishment in the Vlassopoulou case?'s, and finally to include
all aspects of the Treaty of Rome in the Gebhard case.2'®

However, the notion of general good has not been considered as
absolute: national measures liable to hinder or make less attractive the
exercise of fundamental freedoms guaranteed by the Treaty must fulfill
certain conditions.?'” These conditions are: (i) they must be applied in a non-
discriminatory manner; (ii) they must be justified by imperative requirements
for the general good:; (iii) they must be suitable for securing the attainment of
the objective that they pursue; (iv) they must not go beyond what is necessary
in order fo attain it; (v) they must not touch upon areas already harmonized
by EU legislation. After the adopfion of the Second Banking Directive, the
same approach has been used in several other domains of financial law, e.g.
the field of investment services?'®, undertakings for collective investment in
transferable securities?'?, etc.

case 120/78, 20/02/1979, ECR 1979, 649.
Financial Service Law?’, Legal Issues of Economic Integration,

2Rewe v. Bund polverwallung fur B

“'For more see, TISON M., ‘What is “General Good" in EU
1997/2, pp. 1-46.

'Case 205/84, 4/12/1986, ECR 1986, 3755.

5Case 304,89, 7/05/1991, ECR 1991, 1-2357.

" Case 55/94, 30/11/1995, ECR 1995, P. 14165

7 HATZOPOULOS V., ‘Recent Developments of the Case
Review, Vol. 37, 2000, p. 77 -

Ll ?ee Council Directive 93/22/EEC of 10 May 1993 on investment services in se

1.02,2003 . i

The preamble of this Directive leaves no doubt that the system adopled by the Council ‘99‘1".'“""9 '""ﬁ:’"ﬂ""x f:‘::,’f:
wos direclly inspired by the second bonking directive : “Whereas in order lo guarantee ul‘r c;ms:hlelfulnd el
ensured that invesimen! firms that are not credit insfiulions have the same freedom Io create bra P

i ! ns inal | Directive (89/646/EEC) of 15 December 1989 on
Islleem.:u35 sl esonls ?R-MdEd ’;r by !h-e Secom: Cov{wcnl ?:IZ;:;BIL the taking up and pursuit of the business

S
on of laws, reg ar

of credit insfitufions."

Courcil Directive of 20 December 1985 on the

1o underakings for collective investment in transferol

31.12.1985, p. 3).

Law of the EC in the Field of Services’, Common Market Law.

curifies, Official Journal L 0022 of

fion of laws, regulations and administralive provisi relating
ble secourilies (UE“’S] (85/611/EEC) (Official Journal L 375,

219 .
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The new EU approach, inspired by the iurispru(_ience cited qbc-v'er is
based on the reasoning that legislative instruments extending mutual recognition
16 new fields include provisions requiring the national laws of each member
state fo reflect minimum common policy cbjectives and a minimum common level
of standards safeguarding the financial (law) system. Mimmgl hormomzofion i
of substantive law requirements has therefore been established fo provide
the foundation for the liberalization of financial services. As a consequence,
financial matters that were traditionally regulated only at national level by
individual member states, have gradually become the subject of European
rules leading to harmonized legal standards.

The use of these minimum standards has further justified the cllocation
of responsibility over financial firms and institufions operating within  the
Community to the “home” country. The argument goes that, in as far as the policy
objectives and standards harmonized by directive reflect a requisite minimum
common level such that the laws of each of the member states can (should) be |
deemed adequate by the others (as they are the result of European legislative
activity at European level), it becomes less critical which member state executes
and administers those laws. As a consequence, for reasons of convenience
and enhanced effectiveness, it is deemed possible to allocate executive and
adminisirative responsibility fo the home country of a financial firm or institution
that has been established in accordance with the law of one member state. ‘

Consequently, Community directives which extend the concept of ‘
mutual recognition fo new fields, such as the Second Banking Directive and the
directives on financial services and markets, also generally include provisions |
infended fo harmonize the substantive laws of the member states in the relevant
areas fo the exfent necessary fo provide the foundation for the regime of
mutual recognition.?”® The process of establishing minimum standards and
rules for financial institutions and services has been used as a fool to create an
environment for freedom of financial services to be further constructed.

To complete the internal market in financial services and fulfill its
obligations under the EC Treaty, the Commission, with the support and direction
of the European Council, launched a second major initiative with a Financial
Servjces Action Plan.22' This sets out a very ambitious program to eliminate
barriers fo the achievement of a full and complete integrated market for financial
services and markets within the Community. Itincludes a discussion of the barriers
o the free flow of financial services and of previous Commission initiatives to

ﬁiﬁgaﬁ?::p;?&:ﬁ;;m;";;;g"’]:"‘l’z‘)° CrossBorder Financial Services in fhe EU Tntainal Markel', Colombid

“1COM (1999) 232, 11/05/99. can be f £ [
en/linances/cctionplan/cctionen pr:if e cithe BV officic weosile: hip://europa.ey .n./mmm/imemol_mﬂ"‘e‘/

'* Digitized by Birzeit University Library



eliminate these barriers. While the Action Plan does not include many new
proposcls, it consolidates discussions concerning legislative proposals that are
pending, or under development, to complete the internal market in financial
services. The Action Plan proposes the adoption of 42 measures necessary
fo fully harmonize retail markets, wholesale markets, prudential rules and
supervision, and conditions for an optimal single financial market,222

The obijective of the Acfion Plan is to harmonize most of the rules on
financial services that had previously been left fo the competence of EU member
states, thereby making them common community rules. As a result, these rules
fall outside the principle of the general good that can be applied by member
states. To understand the full extent of EU attempts to achieve an internal market
in financial services, an example of what the Community has enshrined under the
minimum harmonization principle (mutual recognition) is required. The regime
of mutual recognition organized with regard to the Community's regulatory
framework for banking, securities and insurance services is as follows:

Banking services: The minimum harmonization process in the field of
banking services was started by establishing the basic principles of (1) mutual
recognition (and/or the single banking license), (2) home couniry rule and (3)
home couniry control.?2*

Mutual recognition means that every member state recognizes the
license (or authorization) of a credit institution granted by another member
state (provided that such a license or authorization has been granted under the
system of harmonized minimum standards as mentioned earlier in the text). The
credit institution consequently operates under a single license, implying thgt it
can expand ifs activities by establishing branches (without Iegol personfzi}ry)
or by freely providing services in any other member state without obtaining
separate authorizatfion from the host state.?*

The home country rule implies that a credit insfifufion operafes under the rules
and regulations of the country which has granted the |icen_se, even as r_egords
the services and activities developed in the host ccunfnes (i.e. oufside the
boundaries of the home country that granted the single license).

“For more on the progress of lhe implementafion of the aclion plan and its Fl{ecr on I?e EU financiol services market see:
“P¢//euvopu.eu.inl/comm/wnIernuI_markel/en/ﬁNuV‘C‘-‘S/"‘"G”Planf'nue"'mmm) ?‘“5
“*DERMINE J., European Banking in the 1990s, 2nd edition [Oxford: qu‘ckweil Publis E'i"‘ w Review, Vol. 29, 1992,
“SIRIVENS R, ‘The Liberalization of Banking Services in the Community’, Common M;" O e (see EC), 25 Morch
PP. 283307, Advocale general M, TIZZANO of the ECJ has described e pracibE ¥ SBRC 1% G {niuions
2004, Case C:d42//07, Celex No. 602C0442) : “The directive lays down in parliculor el on¥ (o0 R
Sutherized by the :omp’eu.—m authority of @ Member Stale may engage in the business of laking dep
repayable funds from the public (Adicles-1, 3 and 4]; it also provides ements{3) may engage in the

o insti s jes of harmonized require :
il el e egelen: cadee aiizeSmce that has cuthorized them and in which they have

1993) p. 22.

B i f
2 g aclivities covered by the authorizaticn not only e f the provisian
Ineir head office but also in ;ny other Member Stale via @ bronch withou! fegal pe:;oir:lhgy] = By verchiieh
of services, in accordance with a system of mulual recognifion of authorizafions [Arlicle-18}-
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The home country control system implies that the quality oflb.angng
supervision and this supervision ifselfis granted to the homg counfry. This Imp!ies
that every member state is authorized to control the credlf |nst|tuhons’?peroh ng
under ifs license even for activities and services outside its borders.?*

The activifies of credit institutions subject to mutual recognition are
identified in the Consolidated Banking Directive.?? This Directive is an
essential insirument fo achieve the single market from the point of view of both
the freedom of establishment and the freedom to provide services by credit
institutions. It aims to secure sufficient harmonization for the mutual recognition
of authorizafions and prudential supervision systems, making possible the
granting of a single license and the application of the principle of supervision
by the home member state. It applies to:

.allundertakings whose business is fo receive deposits and oiher repayable
funds from the public and fo grani credits for iheir own account or io an electronic
money institution.??”

The condition necessary for this single license system consists of the
creation of a level playing field, i.e. a vast set of minimum standards to be
adopted by all member states and resulting in the harmonization of many
technical instruments of prudential supervision that had, until then, been under
the competence of member stafes’ own laws, such as own funds, solvency
ratio, large exposures and supervision of credit institutions.228  Furthermore,
because Europe permits universal banking, the harmonized activities also
include the supply by credit institutions of investment services, such as securities

brokerage, securities underwrifing, and dealing in overthecounter financial
derivatives.??®

However, the Second Banking Directive contains an escape clause
as it allows a (host) member state to subject banking and investment services
created in another (home country] member state to the principle of geneml
good. For example, Article 22 of the Directive gives the host state the right
to take appropriate measures fo prevent or to punish irregularities committed

#For a detoiled shudy see, LOMNICKA E_, ‘The Home C inciole i T ——
mg‘P 3&9 %/Er;;;egnf::ness Low Review, \70?’1 ]?‘;‘Tgy 93?';’0%538&;': ?2’:352“00' SRR
irective r 3 /10, , pp. 324-336. ;
e S s o ot fm'm:::pgo"r-:glvl;gum::v] tn!dzgou;zll grj ﬁg o%gr;h ]2005% relafing to the taking up and pursul!
"k ) ’ . 1-59.
?‘éﬁ;ﬁ;“&ﬁ% fﬁ 0‘"*‘: Etémpeorg'?u‘rlfmem ond Council of 18 September 2000 amending Directive 2000/12/
37-38. 9 1 nd pursil ofthe business of credit insiutions. Official Journal L 275, 27/10/2000 P
“*NIELSEN P, Services and Establishmenst i ; v
and Economics, 1994) p. |04_' menstin European Community Banking Low [Denmark: Association of Danish Lawyer®
##* Council Directive 93/22/EEC of | i "L
11/06/1993 P. 27 - 46. 0 May 1993 on investment services in the securities field. Official Journal L 141 ¢
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within their territories, which would be contrary fo the legal rules it has adopted
in the interest of the general good. Such measures could include the possibility

of preventing offending institutions from initiating any further transactions
within their territories.23¢

As each member state has been given the power to make ifs own st of
the legal rules to be considered of general good, the single market for banking
services is seriously hindered. It is therefore not surprising that legal scholars
have argued that the host state’s powers to define the concept of general good
are (i) confined fo prudential rules which are not sufficiently harmonized, (ii]
not aftributed specifically to the prudential authority but to the member sfate in
general and (iii] the host state’s intervention for reasons of general good may
be both repressive and preventive, 3!

Notwithstanding the system created by the Second Banking Directive,
the issue of non-discriminatory restrictions to the freedom of financial services
is still considered to be subject to the general rule of Article-43 of the EC on the
freedom of establishment in general. For example, in the Alpine Investments
case?*? it was held that a national regulation prohibiting financial market
operators established in the Netherlands from using the telephone, and in
particular cold calling, to contact potential customers, either in the national
ferritory or in the ferritory of other member states and applicable without
distinction to national institutions and (the branches of) institutions of other
member states, could nevertheless consiitute a restriction on the freedom to
provide cross-border services in that it deprived the operators concerned of a
rapid and direct technique for marketing and for contacting potential clients.

The ECJ, however, has made it clear that in order for a national measure
applied without distinction fo constitute an obstacle to the freedom fo provide
services, it must directly affect access to the market in services in the other
member states.?? In his opinion in case C-442/02 quoted earlier, aq\{ocate-
general TIZZANO held that a national measure, such as the prohibition on
remunerating sight accounts in euros, may constitute a restricfion on.ihe freeczlom
of establishment prohibited by Arficle-43 of the EC if its opp]ncchon d'epnves
the subsidiaries of foreign banks of the possibility of cctrppehng eﬁecthlvely as
regards taking deposits from the public with banks rrodl;al‘(’)nolly esfablished in
the national territory with an extensive branch network.

For more see, SCHOEMINMAKER D., ‘Infernationalization of Banking Supervision and Deposit Insurance’, Journal of

bt 'r”;f':!ﬁ!ionnl Banking Law, Vol. 3, 1993, p. 111

> Ism,.:’;'.i?v’fﬁ'i.ﬁ?; o oo (Cose C:384/93) 10 May 1995, [19
ee the Opinion of AdvocaleGeneral M. TIZZANO (ECJ, Caixa Bank france v

.1 e lindusirie (C442/02), 25 March 2004; Celex No. 602C0442).
**Opinion, p1, 91,

0

95] 2 C.M.LR. 209.

Ministere de |'Economie, des Finances

2

‘* Digitized by Birzeit University Library 67



Securities services: To establish a European ccpi?oi market, the Council is
working fo harmonize the rules on securifies services. On 28 quj 2001,
the Council adopted a Directive on the admission of securities to onc:c.:|. stock
exchange listing and on information to be pubhshec{ on those securities, 25
The aims of the Directive are fo facilitate the admission to the official stock
exchange of one member stafe of securities issued by a company from other
member states and the listing of any given securities on a number of stock
exchanges in the Community, in addition to ensuring that a minimum leve
of information is provided tfo investors. It has been accepted that when q
company seeks fo have its securifies admitted to listing in a host member state,
investors operating in that couniry may be sufficiently protected by receiving
only simplified information rather than full listing particulars.

To protect investors, the aforementioned Directive requires that
documents intended to be made available to the public must first be sent to
the competent authorities in the member state in which the initial admission to
the official listing was sought. It is for that member state fo decide whether s
competent authorities should scrufinize those documents and fo determine, if
necessary, the nature and manner in which that scrutiny should be carried out.
Mutual recognition of listing particulars to be published for the admission of
securities to official listing represents an important step forward in the creation
of the Community’s infernal market.

As regards securities admitted to official stock-exchange listing, the
protection of investors requires that the latter be supplied with appropriate
regular information throughout the entire period during which the securities
are listed. Coordination of requirements for this has similar objectives to those
envisaged for the listing particulars, namely to improve protection and make
it more uniform, to facilitate the listing of these securities on more than one
stock exchange in the Community, and in so doing, to contribute towards the

fesfoblishmen‘t of a genuine Community capital market by permitting a fuller
interpenetration of securities markets.

Under the Directive, listed companies must make available their
annual accounts fo investors

3 Council Directive 2001 /34/EC of May 28, 2001 i
secuifes ditectives 79/279/EEC, 80390, et agy llzrla/?sgéc{.?: ggc}g‘zﬁstecrhu R
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regulated, regularly operating, and recognized open market or are so
admitted simultaneously.?%

Nevertheless, Article 8 of the Directive, enfifled More Stringent or
Additional Conditions and Obligations, authorizes member states to make
the admission or the issuers of securities admitted to official lisfing subject
to more stringent obligations than those set out in the Directive or to add
additional conditions. Accordingly, member states can cregte more resfrictive
rules in order fo protect the issuers and the investors in its market so long as
this legislation applies generally to all issuers or to individual classes of issuers
and that they have been published before application for the admission of
such securities is made. 2

Insurance services: The insurance sector is considered to be delicate for
member states because of the specific nature of the service provided by the
insurer, which is, by definition, linked to future events uncertain at the fime
when the contract is concluded and because it is directly linked to issues of
protecting consumers, policyholders and/or insured persons.??® Moreover,
insurers are known as insfitutional investors which, to a large extent, invest
their financial reserves in financial instruments, thereby adding to the risk
involved with the insurance business.

In order fo facilitate the taking-up and pursuit of business in life and
nonife assurance, it was considered essential to eliminate cerfain divergences
existing between national supervisory legislation. To achieve this objective and
atthe same fime ensure adequate protection for policyholders and beneficiaries
in all member states, it was held that provisions relating to the financial
guarantees required of assurance undertakings should be coprdi‘ncfed: It was
also considered necessary to complete the internal market in dl(ect life and
non-life assurance, from the point of view both of the right of establishment and
of the freedom to provide services in the member states, fo facilitate assurance
Underlakings with head offices in the Community to assume commitments
within the Community and fo allow policy holders fo have recourse not only‘ to
assurers established in their own country, but also those with their head office
in the Community and established in other member stafes.

To achieve these aims, the European Council enacted Council Piredivs
92/49 /EEC of 18 June 1992 on the coordination of laws, regulations an

— : 7
7 For more, see, FERRARINI G, Prodential Regulation of Banks ond Securites Firms: European and Infernational Aspecls
{The Hague: Kluwer Low International, 1995) p. 241 . .
7 FERRARIN G, e o Rt B A Exchanges: New Perspeciives’, Common Market low Reviiw,
36,1999, p. 572

**Commission v. Germany, case 205/84, 4/12/1986, ECR 1986, 3755.
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ietraive provisions relafing to direct insurance other than ||Fe_ assurance
gﬁ?::::ﬂ:dp Directives 73/%39/EEC and 88/357/EEC (third nonife
insurance Directive)?® and Council Directive 2002/83/[_5(: c?f the European
Parliament and of the Council of 5 November 2002 concerning life assurance. 0
The objective of these Directives is fo allow any insurer authorized in @ member
sfate to carry out its insurance acfivities throughout the E_U, whether under the
rules on branches or under the freedom to provide services. As was the case
for the Second Banking Directive regarding banking services, ilhe Directives
infroduced a single system for the financial supervision of an insurer by its
member state of origin (home-country control) 2!

Although the Council broadened the concept of regulated markets fo
include insurance, many directives have given member states the right o apply
their nafional law fo undertakings supplying insurance services in their ferritory
as regards financial posifion, the conditions of insurance and permanent
supervision fo ensure that those rules are complied with. As a consequence,
the Directives sfill refain the right of member states to recourse to the concepf
of the general good in order to enforce compliance with its own laws by an
insurer wishing fo carry on its business within its territory under either the
right of establishment or the freedom fo provide services. Such areas include
prior nofification of the technical bases used for calculating premiums for life
insurance.

Capital redemption operations by insurers may be conducted anywhere
in the Community, even in a member state where they are not authorized
as local life insurance companies, on the grounds that such operations
are regarded as banking operations and are therefore reserved for credit
institutions. However, the insurer must comply with the rules in force in the
host member state, which are justified by reasons of the general good (i.e-
laxation, advertising). Maximum fechnical interest rates for life assurance are
fixed by the insurer’s home member state. Since the host member state has
no competence as regards financial supervision of an insurer duly authorized
in its home member state, it follows that it cannot impose compliance with ifs
own E:rudenticl principles or enforce compliance through substantive control of
premium sc'oles. Compulsory sfipulation of a surrender value in life assurance
policies is justified by the concept of the general good as it gives consumer®

flexibility and the ability to mobilize their savings. However, the Commissio”

* Officiol Journal L 228 , 11/08/1992 p. 1=
:‘SOMmGgEJumnoHJM L 19/12/2002 P 1 - g?
Cummonki:.k: Gl:‘:o;-ez\:za‘n i‘;vo;hezf;leld of Insurance Low Through the Iniroduction of Community Rules of Conflicls
An Anclysis of the Insurance Cases’. Fi 1992, pp. 775797. Also see, EDWARD D., ‘Establishment and Servic®)
Insurance Market before thy 81 cs:‘s, Eutopecy Love Review, Vol. 12, 1987 PP. 23]:'256 OTIOW A., ‘An |nlelf‘a[
 Tor of the Century’, Common Market Law Review, V!, 29, 1997 pp. 511-536.
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\fvonders. whether therfa are other means, such as the obligation fo give detailed
information to the p‘oluAcyholder prior fo the conclusion of a policy, which could
protect the economic interests of policyholders, '

All in all, it may be clear from this brief overview that the European
Council has made many inroads in liberalizing financial services in the
internal market by transferring the majority of their rules from the compefence
of member states fo EU institutions and thus making them Community common
policy. This continuing harmonization process is gradually narrowing the
scope of the notion of general good, which still represents one of the major
deficiencies in the process of liberalizing EU financial services. A single market
in financial services within the EU might be soon accomplished. However, the
harmonization of rules relating to financial services with third countries sfill

lags behind.

1.1.2. The EU liberalization of services with third countries

The chapters of the EC Treaty on establishments and services do not contain
any material rules regarding the relationship between member states and third
countries. The only article to include third countries in its text is Article 49(2) in
the chapter on services, which stipulates that:

The Council may, acling by a qualified majority on a proposal from the Commission,
extend the provisions of the Chapter to nationals of a third couniry who provide
services and who are established within the Community.

In general, this clause leaves the regulation of the right of establishment
and the freedom to provide services by institutions originating from third
countries to the Council. Yet, until now, the Council has not relied on this
clause to adopt directives extending the free movement of services fo ngﬁoncls
of a third country. The Council has justified its approach by claiming that
it cannot rely on this clause to regulate the most important aspects of the
Community’s external frade in services.??? Instead, the Council has od.opred
the view that Article 47(2) is sufficiently wide to mandate it the reguich?n of
the right of establishment and services with third countries. 4% The Council has
relied on Article 47(2) fo enact directives which, to a large extent, regu!cﬂe
infernal matters but which also have an external or infernational dimension.

Adershot: Dartmouth, 1994) p. 146.
r:,{ Tr:de' A legal Analysis (Oxford: Clarendon Press,

::; MOLLE W., The Economics of European Integration, 2nd Edifio
EECKHOUT P, The European Infernal Market and Infernation:
1994)p. 19.

71
‘* Digitized by Birzeit University Library



Council Directive 93/22/EEC of May

irectives i for example,
Such directives include, for examp R e Bk

10, 1993 on investment services in securi

Directive 2000/12/EC.

As regards financial services, the main cb]e}:!ive‘of these diregive.s i
fo regulate the presence of third couniries’ undertakings in the EU, taking into
consideration that procedures for the authorization of branches of undertakings
authorized in third countries will continue fo apply. However, branches will
not enjoy the freedom to provide services under the second paragraph of
Adticle 49 of the Treaty or the right of establishment in member siates other
than those in which they are established. Requests for the authorization of
subsidiaries or of the acquisition of holdings by undertakings governed by
the laws of third countries are subject to a procedure intended to ensure that
Community investment firms receive reciprocal freatment in the third countries
in question.

Therefore, a flexible procedure is needed to make it possible fo
assess reciprocity on a Community basis. The aim of this procedure is not to
close the Community’s financial markets, but rather to keep the Community’s
financial markets open fo the rest of the world and to improve the liberalization
of global financial markets in third countries. To that end, these Directives
provide procedures for negotiating with third countries and, as a last resort,
the possibility of taking measures involving the suspension of new applications
for authorization and the restriction of new authorizations.

It can be concluded that the Council has not expanded the freedom of
establishment and the provision of financial services to undertakings originating
from third countries in order to attain effective market access by Community
enterprises in third countries.?* The Council has in mind that the organization
of these rights depends mainly on bilateral and muliilateral negotiations which

are subjeci to d[ﬂerer.ﬂ rules, principles and, most importantly, a system base
upen mutual concessions.?#* i

) For example, the principles of reciprocity, most-favored-nation and
nonongl freatment occupy @ maior role in the ongoing talks over the WTO Doha
Negohah.or]s.‘.'ﬁ‘Since the Council is the parfy responsible for regulating the
Cgmmumfy.s right of establishment and the provision of financial services Wil
third couniries, it is important fo look at these rights in the Council Directives
undersiand the relationship between the Community and third countries. This

Uberclization of i 5

European ,‘cucr::l g‘;::?'::;epr: Ond- F',Dalnc;?; Services in the European Single Market: A Cos®
S OECDEEEA o Edrebhackie 2 1271991, p. 229
OUT B, op. cit., pp. 6883 sollerranean Association Agreements
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reveals that the Council's first priority was fo regulate the right of establishment
of third countries’ undertakings already established in the Community. The
Council has shared the regulation of the free movement of financial services
with member states.

The Council harmonized the rules covering the establishment of
branches by undertakings originating from third countries in the Community.
Directives have macdle the establishment of credit institutions from third coun!riesl
and the provision of financial services connected with them subject to a set
of rules different from those covering resident establishments. To clarify this
point, we refer o the rules laid down in Council Directive 2000/12/EC of 20
March 2000 on the taking up and pursuit of business in credit institutions. 247
Under Title [V of this Directive, entitled Relations with Third Countries, Articles
2325 makes the establishment and provision of financial services by non-EU
credit instifutions subject to a different set of rules from those applying fo EU
credit institutions.?** These Articles subject member states and the Commission
fo more stringent obligations regarding the establishment of non-EU credit
institutions.?4?

Member states are subject to the following obligation with relation
to subsidiaries of non-EU credit institutions: in so far as the establishment by
a non-EU parent undertaking (which is itself governed by the laws of a third
country) of a direct or indirect subsidiary is subject fo an authorization by a EU
member state, such member state is obliged fo inform the Commission of the
granting of any such autherization (Article 23., first al., 1 (a) of the Directive).
The combined effect of this rule and that laid down in Article 4 of the Direcfive
(that member states must require credit institufions fo obtain authorization
before commencing their activities) is that the establishment in an EU mem't?er
state of a subsidiary by a non-EU credit institution (subject to th.e law ofg third
country) requires prior approval by the host member state, which must inform
the Commission of any authorization.

If authorization is granted to the subsidiary of a non-EU credit institution,
the member state should specify to the Commission the structure of th.e group
of (one or more) parent undertakings (Article 23, second al. of the Directfive).
The member state should inform the Commission wh.er_Ievgr a non-EU ﬁarehnt
undertaking acquires a holding in a Community credit institufion such that the

#0J 1 126, 59. : icesii ritie:
"‘Mulheroexfx:/p?ej f.g?‘gi:f; Council Directive $3/22/EEC of May 10, 19%3 Z;J T v?eqslom eln;;?rrl/c;(s)(%ﬁ;-n.’ffi
L141, 11/06/1993, 27. As last amended by Council Directive 2000/&4/':5 ; = e st
wording of Arficle 7 is almost identical fo Arlicle 23 of Directive 2000/1 2-40; g:;;’ s
Service Direciive: An Overview, Journal of Infernational Barking tev, el Kir P-Direc‘live' Relations with Third
**For o delailed study of this Arficle see, CHATTERJEE C., ‘The EC 501‘30123 Banking
Counties’, Journal of Infermaional Banking Law, Vol. 12, 1995, pp. 511
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latter would become the subsidiary of the parent undertaking (Article .234_1 first
al., 1 (b) of the Directive). The member siate should .inForm the ;omm|55|on of
any difficulties encountered by EU credit institufions in esmbhshlng themselves
or carrying out financial services in a third country (Article. 23.2. of the

Directive).

The Commission itself is obliged and mandated to do the following:

(i) The Commission should inform the Banking Advisory Committee?* of all
information presented by member states. More especially, the Commission
must inform the Banking Advisory Committee of the fact that it has received
information based upon Article 23, first al., 1 (a) of the Directive (the granting
of authorization) or upon Article 23., first al.,, 1 (b) of the Direciive (the
acquisition of a holding by a non-EU parent undertaking in a Community
credit institution such that the latter would become its subsidiary).

(ii) The Commission should report periodically to the Council of the
treatment accorded to Community credit institutions in third countries (Article
23.3 of the Directive).

(i)~ Whenever it may appear to the Commission that a third country
hos refused to grant Community credit insfitutions effective market access
comparable to that granted by the Community fo credit institutions from that
country, the Commission may submit proposals o the Council for an appropriate
mandate for negotiation with a view to obtaining competitive opportunities for
Community credit institutions. The decision to issue a mandate shall be taken
by the Council by a qualified maijority (Article 23.4 of the Directive).

(i) Whenever it may appear to the Commission that a third country does
not grant Community credit institutions national treatment (offering the same
competitive opportunities as are available to domestic credit institutions of the
third couni.ry)_ and the conditions of effective market access are not fulfilled,
the Commission may initiate negotiations with that third country in order fo
remedy the situation (Article 23.5, first al. of the Directive).

: As a result of, or during the negofiations based upon Article 23.5,
first al. of 1h'e Dlre:ctive, the Commission may ask member states to limit or
suspen'd ?belr decisions regarding requests pending or future requests for
outhonzqhon and the acquisifion of holdings by direct or indirect parent
undertakings governed by the laws of the third couniry under question. The
o : ——

:Eo”?hl:hsg:jnz '::f:e’::;":::ﬁe?“:x; 77 /78/EEC o assist the Commission in ifs preparations for new P'G'P"'“’15

ination os regards eredit insfituni issieq
e concy org stitutions. For more see, European Commission:
e ond Supervision of the Financial Sector, January 20004pp- 5.
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maximum duration of such measures is three months (Article 23.5, second al
of the Directive) but may be, if proposed by the Commission, extended by
the Council by a qualified majority (Article 23.5, third cl. of the Diregiive].
However, such limitations do not apply fo third country credit institutions

already operating in the Community (in accordance with the princi
Directive - Article 23.5, fourth al.). wifn the principles of the

()  Arficles 23.4 and 23.5 of the Directive subject member states to the
enhanced information obligations contained in Article 23.6.

Article 24 tes to branches of credit institutions with head offices
outside the Community.?! It stipulates that member states should not grant
branches of credit institutions with head offices outside the Community more
favorable ireatment than that granted to branches of EU credit institutions
(Article 24.1 of the Directive). The Community can, through agreements with
one or more third countries, agree on the basis of the principle of reciprocity,
to grant such branches identical treatment throughout the Community.

Consequently, whenever a parent undertaking of a third country has
established itself by creating a subsidiary in the Community in accordance
with the directive, having been accorded full authorization as stipulated,
other member states must treat the authorized subsidiary in accordance with
the principle of national treatment. In other words, such a subsidiary will be
accorded the same treatment as that granted to Community undertakings.

Branches of subsidiaries of foreign undertakings established directly in
a member siate are not, with cerfain limited exceptions, subject fo the same
system of mutual recognition throughout the EC. On the confrary, l?rcnches of
foreign undertakings only receive approval to operafe in the territory qF. the
one host member state in which they have been established, under conditions
equivalentto those applied to domestic financial insii!yﬁons of th.oi member state,
and may be required to satisfy a number of specific prud.en!lul 'reqmreme:ts
such as, in the case of banking and securities, separate capitalization a.nd other
solvency requirements and reporting and publication of accounts requirements
or, in the case of insurance, specific guarantee and deposit requlrementsc,I
separate capitalization, and the localization in the member siatet?rc\ice?n'ie
of the assets representing the technical reserves and at least one third o

solvency margin.

rictions indicated in this schedule

he rest
0me ST G t from a third country of a branch

only with regard to the direct establishmen

*'Fora delafled sludy see, NORTON J, and others, International Banking Operafions and Proclices:
{londan: Graham & Trotman, 1994).

Current Developments
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or commercial presence or to the provision of crossAbordelj services From a
third country. A member stafe may not apply these resfr.lchons,_ |nc|ud|ng
those concerning establishments, to branches of an authorized 'hlfd‘COUnlry
subsidiary which has been esiablished in another member state of the
Community in accordance with the rules of that member state unless such
restrictions could also be applied to companies or nationals of other member
states in conformity with Community law. Consequently, branches of authorized
subsidiaries of third countries’ parent undertakings receive the same ftreatment
as the branches of all credit institutions which have been authorized by an EU

member state.

1.2. The liberalization of capital movements in the European Union

The development of the EU’s financial liberalization process has gone hand
in hand with the economic and monetary policy of member states. In ifs early
years, the liberalization of capital movements was not important because the
objective of the EEC Treaty was a stable economic and monetary policy. Thus,
member states were not obliged to liberalize capital movements if they ran
counter fo that objective. However, with the development of the internal market
and economic and monefary union, the Council has gradually turned attention
to the liberalization of capital. The free movement of capital within member
states became a pre-requisite for the achievement of the internal market2? and
economic and monetary union. Thus, the EEC Treaty was amended by the EC
Treaty, which fully liberalized capital movements between member states and
between member states and third countries.

To understand the legal framework of capital movements and current
payments among tbe EU member states and between member states and third
countries, this section will first discuss the free movement of capital within the

intemo-l market and then the free movement of capital between member states
and third countries.

1.2.1. The liberalization of capital in the internal market

The liberalization process of the free movel
Com.munify started with Article 67(1) of the E
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of Capital Directive 88/361 complefely liberalized capital movements among
member states. All these steps were inaugurated in the amendment of the EEC
Treaty by the Maastricht Treaty or EC Treaty.?s3

The EC Treaty deals with the liberalization of capital movements in
Article 56 Section 1, which stipulates:

Within the !’/uuw\r}od\ of the provisions set out in this Chapter, all restrictions on the
free movement of capital between Member Slates and between Member Siales
and third couniries shall be prohibited.

This Article explicitly and clearly prohibits member states from
infroducing any kind of restrictions on the free movement of capital among its
members. The important question is whether Article 56(1) is directly effective.
Since the wording of this provision is clear, unambiguous, unconditienal and
is not dependent on further action being taken by the Council or national
authorities, it was held that this provision is directly effective.?4 With regard to
the expression Within the framework of the provisions set out in this Chapter,
the ECJ stated that this expression should be read in conjunction with the
entire chapter, in particular, Article 57(1) and Article 58(1b). Since the
exceptions and limitations enclosed in those two arficles do not preclude the
implementation of Article 56(1), this Article may be relied on before national
courts to hinder the applicafion of national rules inconsistent therewith.?>* It
has been argued that the provisions of the free movement of capital are only
confined to direct restrictions that prohibit the conclusion of capital transactions
but not indirect restrictions, such as taxation.?*® This argument has no legal
basis and therefore, the provision of capital should be construed fo include
both direct and indirect restrictions on free movement.

The doctrine of direct effect means that member states have to cgmply
with the principle of free movement of capital within the Community Wll:houf
any other enactment on the part of Community insfitufions. It also confers rights
on individuals that can be relied on before their national courts fo circumvent
any rules inconsistent with EU law. Applying the direct eFfet_:?inohon to Ar!lcle
56 means that member states have to abolish and prohibit c!l restrictions
on the free movement of capital between themselves. If they fail to cgr:pl!ly,
individuals can rely on Article 56 to ask their national courts fo abolis! the
laws that restrict the free movement of capifal. As guardian of EU law, the
Commission can?” ask member stafes through a reasoned opinion fo alter
red info force on November 1, 1993.

suThe EC T, igned in Maasirichi and ente
il HARILEV?%:ZGFESQ':E:: of E::o,;acean Community Law, 3rd edition [Oxford: Clarendon Press, 1994 p. 200.

41-45,
"2Sonz de lars Joined cares G 63/94, C165/94 and C250/94 on 14/12/1995, ECR 1998 1 ME21. Parogroph
:’“PETERS. M., ‘Capital Movement and Taxation in the EC’, The EC Tox Review, Vol. 1, ]
7 Article 226 (ex Article 169) of the EC Trealy.
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rticle 56. If the relevant member does

i i ompatible with A
their laws in @ manner comp! e ¢ bafors the EC).2%

not comply, the Commission can bring th

Moreover, Article 56(1) required the abolifion of all resfrictions on Frge
movement of capital befween member states. Not only‘persons re:sldenf in
member states can benefit from this article but also non-res:dents, provndfed that
the fransaction is taking place between EU members.?? A.cclordmgly, Arhcl; 56
of the EU Treaty has fully liberalized capital movement ‘WHhIn the Community. It |
is very important to recognize that capital movements in the context of EU law
are those numerated in Capital Directive 88/361, as follows:

EU Capital Transactions as Recognized ;
by Capital Directive 88/361

. Direct Investment ‘
1. Establishment and exfension of branches or new undertakings belonging |
solely fo the person providing the capital and the acquisition in full of
existing undertakings.
2. Participation in new or existing undertakings with a view to
establishing or maintaining lasting economic links.
3. Longterm loans with a view to establishing or maintaining lasting
economic links.
IA.kReinvestmenf of profits with a view to maintaining lasting economic
inks.
A - Direct investments on national ferritory by non-residents.
B - Direct investments abroad by residents.

[I- Investment in Real Estate |
(not included under I)

1. Investments in real estate on national territory by non-residents.
2. Investments in real estate abroad by residents. '

lll- Operations in Securities Normally Traded i
(not included under I, IV and V) R o pol Mokt

1. Sha - .
o Bon;‘:‘-‘? and other securities of d participatory nature.,

3 USHER ) ple, Commission v Belgium, cose C-478/98 o 26/09/2000, ECR 2000 F, 17587

. The Law of Money and Finncil Seorre ! .
inancial Services in the European Community {Oxford: Clarendon Press, 1994) p. 26-
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A- Transactions in securities on the capital market
1. Acquisition by non-residents of domestic securities traded on a stock

exchange.
2. Acquisition by residents of foreign securities traded on a stock
exchange.

3. Acquisition by non-residents of domestic securities not traded on a stock
exchange.

4. Acquisition by residents of foreign securities not fraded on a stock
exchange.

B- Admission of securities to the capital market
1. Introduction on a stock exchange.
2. Issue and placement on a capital market.
(i) Admission of domestic securities to a foreign capital market.
(i) Administration of foreign securities fo the domestic capital market.

IV- Operations in Units of Collective Investment Undertakings

1. Units of undertakings for collective investment in securities normally traded
on the capital market (shares, other equities and bonds).
2. Units of undertakings for collective investment in securities or instruments
normally traded on the money market.
3. Units of undertakings for collective investment in other assefs.

A-Transactions in units of collective investment undertakings
1. Acquisition by non-residents of units of national undertakings traded on
a stock exchange. ' ;
2. Acquisition by residents of units of foreign underiakings traded on a sfoc
exchange. .
3. Acquisition by non-residents of units of national undertakings not fraded
on a stock exchange. . - i
4. Acquisition by residents of unifs of foreign undertakings not fraded on @

stock exchange.

B- Administration of units of collective investment undertakings to the capital

market
1. Introduction fo a stock exchange.

2. lssue and placement in a capital market. . :
(i) Admission of units of national collective investment undertakings to @ foreign

capital market. '
(ii) Admission of units of foreign collectiv
domestic capital market.

o investment undertakings fo the
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V- Operations in Securifies and Other Instruments Normally Traded on
the Money Market , : ;
1. Transactions in securities and other instruments on the money rpc_:r et.
A. Acquisition by non-esidents of domesfic money market securities and
instruments. ) )
B. Acquisition by residents of foreign money market securifies and
instruments. i i
2. Admission of securities and other instruments to the money market.
A. Introduction to a recognized money market.
B. Issue and placement in a recognized money market. 7
(i) Admission of domestic securities and instruments to a foreign
money market. A
(i) Admission of foreign securities and instruments to the domestic
money marke.

VI- Operations in Current and Deposit Accounts with Financial Instruments
1. Operations carried out by nonresidents with domestic financial
institutions.

2. Operations carried out by residents with foreign financial instifutions.

VlI- Credits Related to Commercial Transactions or to the Provision of
Services in which a Resident is Participating
1. Shortterm (less than one year).
2. Medium-ferm (from one to five years).
3. Long+erm (five years or more).
A. Credits granted by non-residents fo residents.
B. Credits granted by residents to non-residents.

Vlil- Financial Loans and Credits
(not included under I, Vil and X
1. Shortterm (less than one year).
2. Medium-erm (from one to five years).
3. long-erm (five years or more).
A - Loans and credits granted by non-residents fo residents.

B - Loans and credits granfed by residents to non-residents.

IX- Sureties, Other Guaranti
1. Granted by non-reside
2. Granted by residents f

es and Right of Pledge
nts fo residents.
0 non-residents.
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X- Transfers in Performance of Insurance Contracts
1. Premiums and payments in respect of life assurance.
A. Contracts concluded between domesti
and non-residents.
B. Contracis concluded between forei
residents.
2. Premiums and payments in respect of credit insurance.
A. Coniracts concluded between domestic credit insurance companies
and non-residents.
B. Coniracts concluded between foreign credit insurance companies
and residents.
3. Other ransfers of capital in respect of insurance confracts.

c life assurance companies

gn life assurance companies and

XI- Personai Capital Movements

1. loans.

2. Gifts and endowments.

3. Dowries.

4. Inheritances and legacies.

5. Seftlement of debts by immigrants in their previous country of
residence.

6. Transfers of assets constituted by residents, in the event of emigration, at

the time of their installation or during their period of stay abroad. .
7. Transfers, during their period of stay, of immigrants’ savings o their
previous country of residence.

Xll- Physical Import and Export of Financial Assets
1. Securities
2. Means of payment of every kind

Xlll- Other Capital Movements

1. Death duties ] o
2. Damages (where these can be considered as capital) : lled
3. Refunds in the case of cancellation of contracts and refunds of uncalled-

for payments (where these can be considered as capital) ‘ .
4. Authors’ royalties: patents, designs, trade marks and inventions

i isi h assignments)
(assignments and transfers arising out of suct ' |
5. Transfers of the monies required for the provision of services (notincluded

under VI)

6. Miscellaneous

Source: Annex | of Capital Directive 88/361
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1.2.2. The liberalization of capital movements with third countries

The EC Treaty deals with the movement of capital between member states and
third countries in Article 56(1). This Article states the following:

Within the framework of the provisions set out in this Chapter, all restrictions
on the movement of capital between Member States and between Member
States and third countries shall be prohibited.

The most important feature of this Article is that it does not distinguish
between capital movements within member states and those with third
countries, which indicates that member states should freat capital movements
with third countries in the same way as those between member states. In other
words, member states are prohibited from introducing any kind of measures
that might restrict capital movements with third countries. Moreover, member
slafes are obliged to abolish all existing restrictions on capital movement with
third countries in their national legislation.?® The important question arises
whether the exclusive scope of Article 56(1) in liberalizing capital movements
within member states should be extended to include third countries.

The ECJ answered this question in Sanz de lera and others.2¢" In this
case, Spanish individuals aftempted to smuggle out of the country a sum of
money exceeding that authorized by Spanish law. The destination of the
smuggled money was Turkey and Switzerland, which are not EU Members.
The Spanish government argued that under national law every export of coins,
banknofes and bearer cheques exceeding 5 million PTA should be subject

fo prior authorization. The smugglers claimed that those measures were
inconsistent with Article 73b(1) (Article 56).

_In order fo determine the scope of Arficle 56(1) with regard to third
counfries, the EC) deemed that the notion of direct effect

#CUSHER J.. ‘Copital Mov ion’
e s ng: cﬁ]ég;::n!c?rzlsthe Treaty on European Union’, Yearbook of European Law, Vol, 12, 1992, p. 43.
ke o: : I /94 and C250/94, 14/12/1995, ECR 1995, P. 14821
or @ crl'h':q] view of the notion of direct effect see, SEBBA, ., ‘The Dclsclline of Di'r ’ s
Community law’, Legal lssues of European Integration, 1995/ 2, pp. 3557,

ect Effect; a Malignant Disease of
“1Para. 42 of the judgment,
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Therefore, the authority of the Council to resfrict
1o those exceptions and does not include other fransactions.?6 Fyrther,
Atlicle 58 gives member states the right fo resfrict capital move‘menls in rhgnf?rle::;
of taxation, prudential supervision of financial institutions and for public poI?c
or public security purposes. Thus, the ECJ reiterated that the right of membe):
stafes to restrict capital movements in these fields is subject to judicial review
and therefore does not stem the direct effect of Article 56(1).25

capital movements is confined

Consequently, the ECJ reached the conclusion that since the wording
of Article 56(1) is clear, unambiguous, unconditional and not dependent on
further action being taken by the Commission or national authorities, it is directly
effective.?® This conclusion means that the scope of Article 56(1) should be
interpreted exclusively, i.e. that it must include all capital movements between
member states and third countries. It has been argued that this judgment must not
be interpreted exclusively to include all capital movements because unilateral
liberalization of capital movements towards third countries could distort the
harmonious development of the Community’s internal market. Therefore, its
scope should be confined to coins, banknotes or bearer cheques.?s”

This argument is incorrect. The scope of Article 56(1) must be
interpreted exclusively fo include all capital movements with third countries for
the following reasons:

fi) The structure of the chapter on capital reinforces this inferpretation. If Article
56(1) is not directly effective, the Council must be mandated to gradually put
itinto action through directives compatible with the economic and monetary
development of member states.?® For instance, the EEC Treaty in Article 69
mandated the Council fo implement Article 67. Also, Article 57(1) of ?_he
EC Treaty mandated the Council fo liberalize capital movement wh third
countries as regards direct investment (including real estate), {e?tcbllshmeqrs,l
the provision of financial services or the admission of securifies fo capita
markets.? Since Article 56 did not grant the Council such a right, it should be
construed to include all qujm| movements with third countries.

lil The ECJ in Sanz de Lera did not make a distinction between gzthoriz?tii:}):
'equired for capital movements within the Communitz or wtthl Thll:57cl;l::'éf o
The ECJ held that Articles 73b(1]) and 73d(1)(b]7° [Articles

:uan;} 44.46
}:Pmu_ 43,
Fora. 41 of he
4 e judgmen. ; g
3w PHAMED'S,, EC Court Sanctions Inlernafional Capilal Movements, op. cit 98 Case Low on the Direct Applicability
:'UG' D., and BARATELLA D., ‘New Developments in the Evropean Courrcfjuasgca s -,
& ommunily Directives’, The European Legal Forum, No. 2, 2000/01, p- 84. 2nd edition [Oxford: Oxford University
PSHER «« The law of Mo:‘\ey and Financial Services in the European Communily,
""T;:u' 2000) p. 232. he Amsterdam amendments.
%Y renumbered consistenly as Articles 56(1) and 58(1)(b} after the
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respectively) of the EU Treaty preclude rules whi(_:h make fhe export of coin,
banknotes or bearer cheques conditional on prior guihorlzorlon but do net
by contrast preclude a fransaction of that nature being made conditional on
a prior declaration.?”! This reiterates the rule that capital movements between
member states and third countries should be treated the same way of those
within member states.

(iii) The ECJ deliberated the applicability of the limitations in Arficle 57(1) on
the case concerned. It decided that the export of coins, banknotes or bearer
cheques might derive from fransactions like direct investment (induding real
estate], establishments, the provision of financial services or the admission of
securifies to capifal markets. However, this does not mean that the export of
coins, banknotes and bearer cheques are transactions connected only with
these operations because these fransfers are capital movement by nature
according to list| of Capital Directive 88/361.272 However, since such transfers
could be used for the purposes of constituting one of the fransactions restricted
in Article 57(1), member states have the right fo investigate if the transfer of
coins, banknotes or bearer cheques fo third countries will be used to conduct
a liberalized transaction.?”3 This means that all capital movements are free
except those movements that explicitly infringe EU law.

The ECJ confirmed the exclusive inferprefation of Arficle 56(1) with
third countries in Trummer and Mayer.7# This case questioned whether the
creation of a morigage to secure a debt payable in the currency of another
member state falls within the scope of Article 56. This case had a special

includes capital movements between member states and between member

7: Eamg;ucph 30 of the judgment,

“List 1 of Capital Direciive 88/361 ploced the transfer of coi ba i
el o Siralh d o Cypoins, banknotes or bearer cheques on Tifle X colled “Physical
mpﬂ .n export of financial assets. Meanwhile, the limitalions included in Arficle 57 were placed in another

Para. 37 of the judgment.

:,’:cl:;.ugaggiz chfoaﬂow, ECR 1999, . 1661,

- ‘Capital Moy s i ? i
A el rﬁo_ ; zmrlo‘?} .Ihe Interpretation of Article 73} of the EC Trealy’, Legal Issues of Economic
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9. The liberalization of capital and financial services in Palestine

Although the EU-PLO did not regulate the
right of establishment, the PA has been developing ifs regulatory umbrellg i
manner compatible with bestinternational practices. The Law on Encoura emn 0!
of Investments in Palestine of 19987¢ promotes capital investment in allieclz:c,
of the Palestinian economy by both local and foreign corporations registered
fo do business in the WBGS.?”7 A foreign investor can fully own a compan
without any local parinership requirements. Investors may invest in any sEcto)r,
of the Palestinian economy under the free admission principle. Transfers of
foreign currency are free and there is freedom of repatriation of income
generated from invesiment in Palestine. The Jordanian Companies Law of
1964?78 governs the regisiration of companies in the W8, with the exception
of companies doing business in non-autonomous areas of the W8, which is
governed by the Israeli Military Order on Companies Registration Renewal
No. 398 of 1970.”? The prevailing legal framework to register a company in
Gaza is the British Mandatory Companies Law of 1929 220 |n the West Bank,
regisiration of companies falls within the auspices of the Ministry of National
Economy, while in Gaza registration falls under the jurisdiction of the Ministry
of Justice, which is also responsible for administering the Company Law. 28!

provision of capital, services and the

Despite the decline in the economy, the Palestinian financial system
remains functioning and liquid. The Banking Law of 1997, revised in 2002
and approved by the PLC fo enter into force in 2003,2%2 has not been fully
implemented. The Law was revised fo bring it more in line with Basle core
principles. It stipulates that locally incorporated banks and foreign branches
must set aside 10 percent of net annual profits to a local reserve, up o o
maximum of its capital base. The revised law also details guidelines for both
infernal and external auditing of banks, data obligations fo the Monefary
Authority and sets out the guidelines for on-and offsite inspection, penalties,
liquidations and mergers. More than ten years after the establishment of' the
Palestinian Securities Market, the PA has enacted the necessary reQP"’"O”S
fo regulate capital market transactions. The PA enacfed the Securities I.Tchw
in 2005283 organizing securifies classifications, listing and operations. The

+ Promotion Law, No. 6 of

3 :;I;fs’ine Official Gazete, Issue no. 23, 08/06/1998, p. 5. This Low replaced the Investmen
Polestine Official G 'no. 5, 05/06/1995, p. 6. iy

1”[ AKNER and Aﬂdﬁlf:imgn;:,f;ﬁslzsv;ﬂ ‘Siruchure of Foreign Investment in the Wes! Bonk and Gaza Strip [
u'J!me‘I.?nle“iniun Center for Research and Information [IPCRI), 1994)-
o 2r00NIGN Officigl Gazelle, Issue no. 1757, 03/05/1964, p. 493. e 30/08/1970, . 820,
iy @Malions, Orders and Appoiniments (lraeli Occpaton - West Bank), No. 23,

yion's Collecii )
i QIUSA[OA?\J!C ion, 22/01/1937, Chapter 22, p.

8

8 2001) p.
J., Money and Finance in Palestine (Ph.D. Thesis, Edang:

en-Numberg University, Germeny,

EETI
b :2:“:!"9 Official Gozele, Issue no. 41, 06/06/2002, p. 5.
stine Officigl Gozelle, lssue no. 53, 28/02.2005, p. 10.
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Capifal Market Authority Law enacted in 200525 covered the jurisdiction of
the Commission and its structure. The regulatory framework for the bcnking
sector and securities used fo be further advanced than that of the insurance
sector. The Palestinian insurance sector was, until recently, still covered by
Jordanian and Israeli military orders issued before Oslo. The newly-enacted
Palestinian Insurance Law has replaced these old regulations.

The following discussion on Palestinian liberalization of financiql
services will concentrate on: direct foreign investment, banking and credit
fransactions, capital market transactions, insurance transactions, real estate
transactions and capital movements.

2.1 Direct foreign investment

The Israeli Civil Administration (ICA) did not encourage or regulate investment
in the WBGS up unfil 1991 when it enacted Military Order on Encouragement
of Capital Investment No. 1342 of 1991 in the WB?5 and No. 1055 of
1991 in the GS.2% These two orders established a department under the
ICA responsible for (i) promoting and regulating all activities that encourage
investment; (i) approving investment projects and their implementation; (iii
coordinating and solving conflicts between the ICA and investors. The obijective
of these Orders was to promote investment in the WBGS through incentives
on income and property taxes for a period of three years. Facts on the ground
proved that these incentives were not enough fo convince investors fo invest in
the occupied Palestinian ferritories. 27

Following itsinauguration, the PA enacted the Law on the Encouragement
of Investment in Palestine No. 1 of 1998 (Investment Law).2%¢ The objectives of
this law are to create a Public Investment Promotion Authority for the promotion
of investment in Palestine, to provide incentives and guarantees for investment
projects and fo create a suitable environment for investment.289 To this end,
the Investment Law infroduced g generous package of tax incentives and

“*Palestine Official Gozere, Issue no. 53 28/02.2005 L
5 ) A . p- 60. For more see, ZAVADIIL M. and ofh , Recent Economic
II);v;;,o:n;;u Prospects, and Progress in Insfitution Building in the West Bank and Goza Qm: [\::sh;:gn DC: IMF,

# Proclomation, Orders and Appoiniments, Issue no. 121
. ) - 121, July 1991, 5. 373, Ac il 1407
m:f;?f:.;, l"lodgrﬂ::fon. Orders and Appoiniments, Issue o, {5 1t waember 199?3,“:'.":1!94\:{1 l;y Ol
Piacdoe ]»;;,3 X l:’unq Appointments, Issue no, 93, 05/04/1992, p. 10339, As amended by Military Order no-
Sl and,ArBol;U ln';iqm,noﬁrdeiv; and Appaintments, Issye no. 96, 15/05/1994, p. 10599,
st Pt Co b i [ 5 e Vi ko oz i e
#**Palestine Officicl Gozette, Issue no, 23 Thisiae
R L L N et 6
en 2 . . R S 2
i mxﬁd! see.“ in close cooperafion and coordination with many infernational erganizations, especially the

0., The P : )
Siip", Middle Eost Policy, Yl VI no 2, :5.33:;?%9'3”:’:; 1 ond Pl Invesiment i he West Bk ond Gaz2
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penefits, 2% liberalized all capital movements connecied to investment project
S5 | g
and opened most Palestinian economic sectors to Foreign investors mp I5et

2.1.1 The liberalization of FDI operations
Article 10 of the Invesiment Law states:

In compliance wilh the provision of Article 11 of this law and in accordance
with the free morket economy, the Palesfinian Authority guarantees fo all
investors the unresiricted right fo iransfer all their financial resources oulside
Palestine including the capital, profits, dividends, capital profits, wages,
salaries, interests, debt payments, management fees, technical assistance,
ofher fees and compensalion money for expropriafion, cancellotion
of licenses, court decisions, arbiiration awards and any other form of
payments or financial resources. The investor may freely tansfer all the
financial resources outside Palestine at the rate of exchange in force and
prevailing in the market at the time of transfer and in a converiible currency
acceptable fo the investor.??

This Aticle clearly liberalizes all capital movements connected fo FDI.
The Investment Law does not define the meaning of “financial resources” but
the Article indicates that it includes the principal capital, cash and assefs,
and all capital connected to the investment such as profits, dividends, wages,
salaries, interests, debt payments and other fransactions numerated in the
Atticle. The World Bank Investment Guide definition of financial resources
includes the wages and savings of expatriate personnel, invesiment profits,
interest owed in external debt obligations of the enterprise, sums needed. o
safisfy other contractual obligations of the enterprise and investment cqpntal
upon liquidation or sale of the investment. Commenting on this Amcle, Fld'lel’
concluded that it contradicts the World Bank Investment Guide. This conclusion
i5 N0t correct. 293

105 Wi ranted
MA."'EI“ 22.38 of the Investment Low. These Articles clossify invesiment projects into or cu‘ﬁ:::;;'i':"’;:;?“mm
diflerent exempiions: (i) A project with capilol of $100,000 fo $1,000,000 shall be O eight years. (] A project
19%es for a period of five years and pay income tax of 10 percen! of its net profit for anol elr;;;s for a peried of five
" o capitol of $1,000,000 to $5,000,000 shall be granted exempiion from incone BELE F Ll of more
Jears and pay incom’e lu); of 10 peréenl ;I its net profit for another 12 years. ","] AT lund pay income fox of 10
than $5,000,000 shall be granted exemption from income taxes for a period of lI;’ Y-ei(:,l: from the PA Cabinet upon
Percent of jis net profit for another 16 years. (iv) Projects, in accordance with e'c: exemption from income fox
ﬁm\ fion from the Commission, with special capital and funclion shall be gn'-lI:| : more see, MILHEM F., The Legal
*ve years and Pay income fax of 10 Pérceni of their net profit for another 20 y?u B"’rzeil Unive;si'm Palestine, 2000).
™ F""'“’""li for Invesiment in fhe West Bank ond Gaza Strip (MA thesis (in Aral 'Fl‘ Io:lo‘ The Economic Journel, no.
IIlSHER S. and others, ‘Economic Developments in the West Bank and Gozo since .
”?thvl’j""’ 2001, p. 270. o
o Fc': :'-:hor's franslation, Polestine Revi sited: An Analysis of ﬂ;g :Is!avised Palestinia
e see, FIDLER ‘| i it Investment in Paleshn: : 31999, p. b
I""estm;m law', Case V?I;ﬂ:gﬁklg:e:zvjuo'smal of International Law, Vol. 31, no- 13, 1 P
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The PA approach not only conforms fo infernational standards but
has even gone further than the minimum demanded by the World Bank
Investment Guide.?* For example, this Guide allows members fo r.estricr the
repatriation of the principal capital and its interest if such repatriation would
cause a foreign exchange shortage.?> Some might argue lhclt Article 10 is
inconsistent with IMF rules since it has considered many transactions as capital
while the latter considers them as current payments. These transactions include
profits, dividends, capital profits, wages, salaries, interests, dgbt payments,
management fees and technical assistance. Arficle 10 is consistent with the
IMF because it does not define capital transactions but rather liberalizes all
transactions connected to the investment project without followiiig the IMF
definition too closely. The intentions of the PA are to assure foreign investors
that their investments and financial assets will be firmly protected by the
Investment Law.

2.1.2 Opening economic sectors to foreign investors
Article 3 of the Investment Law stipulates:

The investor may, pursuant fo the provision of this law, invest in projects
of any secior in ihe Palesiinian economy unless prohibited by speciol
laws.2%

This Article is the mostimportant in the Investment Law, and unfortunately
is also the vaguest. The mostimportant factor for every investor is to know exactly
the economic sectors that he/she can invest in. The Palestinian Investment Law:
has adopted the negative list approach,?”” which is the right approach if it
contains all the prohibited sectors. Article 3 states that all Palestinian economic
se.cfors are open fo foreign investment except those prohibited by special laws.
It is not the duty of the investor to peruse all Palestinian laws to ascertain where
he/sh.e may invest. In other words, this Article has failed to answer the question
of which economic sectors foreign investors are not allowed to invest in.

. Artif:le : of the Investment Law gives part of the answer by stating that
investment in the following economic sectors is condifional on prior approve

by the PA Cabinet:

fi) Manufacturing and distribution of arms and ammunifion or spare parts.

7*The World Bank’s Investment Guoron Guide: hi
W | e vee Guide: np://www,miga.org/xleens/pubs/ uides/ fs/ 1GGen.pdf
Sl sa-I.eg eatment of Foreign Investment: The World Bank Guidelines ilond%n: Mur;ﬁﬂ?j:thhOH Publishers:

:: This quthor's translation.
The negative list means thot investment in ol sectors js allowed except for those
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(i) Aviation industries, including airports.

(iii) Production and distribution of electricity.

(iv) Re-processing of petroleum and its derivatives.
(v) Recycling of garbage and solid waste.

(vi) Telecommunications.

(vii) Rodio and television authority.

It is important fo note that the language of this Article is exclusive and
does nof distinguish between Palestinians and non-Palestinians, meaning that
all investors, without regard to their nationality, must obtain approval. Some
suggest that Arficle 4 does not prohibit investment in the sectors listed above
but requires investors fo obtain the approval of the PA Cabinet if they intend to
benefit from the exemptions and privileges provided by the Investment Law. If
the PA had intended this explanation, it could have done so explicitly as it did
in Article 43, which states that:

All invesiments shall enjoy the incentives granted by ihis law wiih
the exception of commercial projects, insurance, real estate except
development projects, banks, money exchange companies and any other
financial insiilutions except real estale morigage companies.**

This Arficle does not prohibit foreign investment in these sectors but
simply excludes them from the scope of the Investment Law and means that
the incentives, privileges and guarantees do not apply fo investments in these
sectors. Accordingly, the guaranteed right fo transfer all capital movements
connected to FDI does not cover capital transfers for or from investments in
commercial projects, insurance, real estate exceptde\‘/elqpm_ent.pro]ecis, banks,
money exchange companies, and any other financial msMUNO.ns except real
estate mortgage companies. In other words, FDI gné all transactions connect;(g
to these projecis are subject to the laws and principles enactfad by the PA.
Thus, Article 4 contains some, but not all, sectors in which foreign and national
investors must obtain PA approval. A review of all leQ_i5|°'i°“ e“‘?ded k?yilhe
PA to date reveals that, in addition to Article 4, foreign investment is prohibited

outright in the following sectors: **°

(i) Commercial agencies: Foreign investors have no riQh”? investin coner;;Ol
agencies in accordance with Article 2 of the Co!'nmercm| Agelnc‘/ aw ?6
2 of 200020 This Arficle confines investment in commercia agencies

“*This author's franslation. ks’
“*The PA liberalized all transfers aprt from the transfer of banks' pr fe]
““The review includss allPelestinian laws enocted up unil Polestine
" Palesiine Official Gozetle, lssve no. 32, 29/02/2000, p- 92.

ofifs.
ficial Gazette lssue no. 43, 09/05/2002.
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(ii)TeIecommunicoIions:Foreigninvesrorscannotinvestinthetﬁilgecorqmuniccﬁons
sector under the Telecommunications Law No. 3 of 1996.392 Article 2 of this
Llaw hands ownership of the felecommunication sectors to Vthe FA, although
Arficle 3 authorizes the PA to mandate this sector to private companies.
The PA has given the Palesfinian Telecommunications Compqny (PALTEL) the
exclusive right to exploit this sector for 20 years.3* The first fen years of the
contract are a full monopoly over all telecommunications services, except for
the Mobile Voice felephone monopoly which lasts for five years or 120,000
lines, whichever comes first. Consequently, up until 2007°%4 foreign investors
cannot invest in the telecommunications sector. With regard to, Mobile Voice,
foreign companies can invest in this sector since PALTEL has regisiered more

than 120,000 lines.

The PA has made foreign investment in some sectors conditional on
prior approval, such as those sectors listed in Article 4, or has fully prohibited
it in ofher sectors, as provided by the Commercial Agent Law. While it is
understandable fo make investment in firearms, solid waste or even radio and
felevision conditional on prior approval for public policy or public security
reasons, it is irrational to make investment in other sectors conditional on
approval. The real motive behind this is fo protect PA economic interests
since it holds a monopoly on these sectors through private-state controlled
companies. Article 3 does not promote investment in Palestine and therefore
must be amended fo include all sectors that are closed to foreign investment.

2.2 Banking and credit transactions

After the occupation of the WBGS in 1967, the Israeli Military Commander
enacted Military Order on Prohibition of Trading and Monetary Transactions
(Bonks! No. 7 o_F 1967 in the WBs gnd Military Order on the Closure of

first Intifada started, Isroel had six banks with 39 branches operating in the

308 o
WB.3% However, as a resylt of winning a case in the Israeli High Court, the
f‘z:"ﬂhsﬁn‘ Official Gazette, issve no. 12, 23/04/199¢, p.7
**'The maximum is 20 years os pro- ided R i the Mini icofi
1 i e quepsf" n: Oﬁl':i);TGe;:ﬂ:i,oT ofthe Minister of Post and Telec ications, Telec ope

2PALTEL hod a monopoly in 1997 e no- 14, 27/08/1996, p. 6.

4 Proclamati i
mFI :&: 8:::: and Appointments (West Bank], Issue no. 1.11/08/1967, p. 27.

s and Appoi i
*There were 13 banks with 3PP0mrrnems Gz Siipl, ssve o, 1, 14/09/1967, p. 65.

2 branches working in the Wy
R e : g in the West Bank and Goza Strip at that time.
oo nk and Goza: Creating o Framework for Foreign Direct Invesiment [Washington DC: the o
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Bank of Palestine was allowed to re-open its branch in Gaza City in 1981

srael also allowed the Cairo-Amman Bank t ; ¢ :
of Nablus in 1986.3%° o re-open its branch in the WB city

\ Asa resglt of 'he‘PQFIS Protocol, the PMA assumed responsibility for the
financial system in Palestine.?1° The objectives of the PMA are fo secure a stable
and sound banking system, maintain monetary stability and encourage economic
growth in Palestine in line with general PA policy.®!" In parficular, the PMA is
responsible for supervising and regulating banks, including the regulation of all
kinds of banking activities, their foreign activities, the licensing of banks formed
locally and of branches, subsidiaries, joint ventures and representative offices of
foreign banks and the approval of controlling shareholders.2'2 Accordingly, the
PMA allowed! the esiablishment of new national and foreign banks in the WBGS
and has so far licensed 23 banks with 126 branches.3!?

Although the PMA allowed new banks to operate, it has not yet
enacted legislation necessary to regulate banking acfivities, such as a law
on the control of foreign currency. However, PMA practices reveal that it has
adopted a liberal financial system and has not restricted capital movements
with regard to banking and credit transactions. In principle, this means that
banking operations are free of all restrictions. For example, licensed banks
in Palestine are not prohibited from lending, borrowing and giving letters of
guarantee to residents in any convertible currency. Furthermore, licensed bonl}s
are allowed to engage in the acceptance of deposits, in investment portfolio
management, joint funds in any currency, margin trading |,n any curgtincy,
assef swapping and any other instruments for their customers accounts.

This open policy was criticized as only ben.efiﬁng the banks but noll
the Palestinian economy.®'® According fo this criticism, at the end of 200]
total individual and private deposits of licensed banks amounted to $3398.8_
million, of which $1219.99 million was used as loans _an;iwguharonl;es in
Palestine®'¢, and represented 35.9 percent of total deposits.?!” These rigures

*1n 1989 lroel allowed borh banks 1o open bronches. The Bank of Palestne
Cairo-Amman Bank had 8 branches in the West Bank by lgné;‘”;::’;:;leslmiaﬂ
Undevelaped Banking in the Occupied Territories’. In ABED G']( k

ynder Prolonged Occupation (london: Reulledge: 1768lipal 2l 21,31/01/

© PMA i ber 1, 1994. i ] —

TR ;ﬁi:s‘::llﬂ::‘f“oag::;':‘y ;rulho'w Law No. 2 of 1997. Polestine Official Gozette, lssue no

had five branches in Goza ond the
HARRIS L., "Money and Finance with
Economy. Studies in Development

3

o foreign banks (Grindlays and

mp  p- 3.
1 h’"‘le IV (7) of Paris Profocol. e 2 caidepsat
e Palestinion Diaspora,

i d
ese banks comprise 10 Palestinian, 11 Arab [nine Jordanian an
HSBC). Most of rhe Jordanian banks operaling lin Palestine are oW J
means that th idered as national banks. . *_IMF Survey, Januar
"EIME, “West B:ﬁkur:n&og; Zt;f Siin Adopls Outward-Oriented Economic Strategy
25

fwo Egyplian] and tw
ed by members of th

ry 22, 1996, p.
% line Studies, Vol. XXIX,
"*SAMARA A, ‘Globalizalion, the Pelesfinian Economy; and the Peace Process’ Journal of Palesfine Studi
0. 2, Winter 2000, p. 29. il
j::P . Economic and Bpunking Developments in 2000-2001, n\:?nfﬁ';rggo < P
This percentage reaches 80 percent in Jordan and 90 percen
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show that 63.9 percent of total bank deposits in the WBGS are transferred
and deposited in Jordanian banks. These savings are therefore invested i,
Jordan and serve the Jordanian rather than the Palestinian economy.

To direct local saving to investments in the_ WBGS and fo protec
deposifors, the PMA introduced the following restrictions on banking and
credit transactions:

Firstly, the PMA infroduced a minimum ratio of lending fo deposits of 40 percent
and a ceiling on the ratio of foreign assets to deposits of 65 percent.*'s

Secondly, the PMA tock Decision No. 86 on December 23, 2000, restricting
banks” credit operations as follows.?!?

(i) Licensed banks are not allowed to grant guarantees, loans or finance any
direct or indirect investment fo non-residents in the WBGS, including Jerusalem,
without the prior approval of the PMA.

(ii) Licensed banks are not allowed to grant guarantees, loans or finance any
direct or indirect investment outside the WBGS, Jerusalem not included, without
the prior approval of the PMA.

fii) Licensed banks are not allowed fo grant credit for buying or selling stocks, bonds
or derivafives and to keep these financial instruments as a mortgage for this credit.

(iv) Licensed bank.s are not allowed to grant credit or accept deposits for the
purpose of engaging in financial brokerage in Palestine or any other country.

'M Licensed banks are not allowed to buy stocks, bonds, or other financial
instruments in any non-Palestinian company (not registered \’-viih the Companies
Controller) working in Palestine®? or invest in financial instruments of companies
working outside Palestine without the prior approval of the PMA.

This Decision restricts the abii i ]
. ] e ability of i ggeni]
international credit operations, This p i il e

: olicy is unlikely fo increase domesfic
::T:\:tl:)g’ Pfo:n?tehgrowth‘ or contribufe fo financial stability, but will impede the
hi pmenliotine bcn,k'"g seclor and lead to disintermediation. Furthermore,
this approach is inconsistent with the fr. :

provided by the Palestinian Basic qu.ee market economy approach of the PA

% This Decisi i
h;:o;ow:;:b!lno'ugh! into force on December 31, 1998 and

¥
”;Tha Palesh'nior: Monetary Authority, The Sixih
These companies are mainly Isroeli companie:

reduced the 65% ceiling on investment abroad by’

Annual Report, 2000, p, 23
s working in Jerusalen. :
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To create a suitable and sound legal framework for fi i i

\ the PA enacted Banking Law No. 2 of 20%2.’7‘ According ﬁ:?ﬁ:ﬁ&?ﬁﬂ!ﬁ]

companies intending to carry out banking, financial and all insurance activities
| must register themselves as public shareholding companies in accordance with
| the Jordanian Company Law No. 12 of 1964322 in force in the WB and British
‘ Mandate Company Law No. 18 of 1929323 in force in the GS. The Banking

Law regulates the establishment, management, capital, operation requirements
| and other aspecis of banks and financial companies in Palestine. The Banking
I Law does not distinguish between Palestinian and foreign companies and
makes them all subject to the same rights and obligations. However, the
Banking Law contains provisions that could be construed as limitations on
foreign companies as follows:

Firstly, Article 11 states that foreign banks intending to operate through a
branch must obtain a license from the PMA to operate in Palestine. The PMA
will grant the license according fo the following conditions:

! (i) The foreign branch must identify the nationality and location of the
headquarters of the parent bank.

(ii) It must be subject to the supervision of its home country’s competent authority
and must obtain its approval to operate in Palestine. )

(iii) The principle of reciprocity must apply unless the PMA deems otherwise.
(iv] The branch must register itself in accordance with PA law as a foreign
branch connected to the parent bank. _

{v) It must submit a written pledge from its parent bank st?pulahng t.hot the
licensed branch will comply with all PA laws and PMA insfructions. The licensed
foreign branch must be subject fo the direct supervision and inspection of the
PMA. o

(vi) The parent company must provide a written pleglge of responsibility for the
obligations of the branch and its financial support if needed. e,
[vii) The home country’s compefent authority must provnde a lefter stating that
the branch will respect the rules and supervision of the P'MA. B
(viii) The PMA must ensure that the competent authority’s rules are base oni
sound banking supervision, the minimum of which must be the application o
internationally recognized banking supervisory standards.

Secondly, Article 32 states thata licensed foreign b'rqnchslos norrigthi‘:z :‘2 :S'Fheer
its profits without prior approval from the PMA. This is a |:|rect Fl,mlr ?nveyments
right of foreign investors fo transfer all profits res.ulhpg rom fhei e
in Palestine. The Banking Law's restriction on this right is incomp

"' Palestine Official Gazatte, lssve no. 41, 06/06/2002, p. 5-
2 Jordanian Offciol Gozefe, lsue no. 1757, 03/05/1904, p. 495
* Drayton's Collection, 22/01/1937, Chapter 22, p. 181
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the open economy policy adopted by the PA since ifs inauguration. The. PA
must amend this provision to allow foreign investors fo transfer ih-e|r profits if
it wishes to aftract and promote foreign investment. However, this resiriction
does not contradict the Palestinian Investment Law since the latter excludes
financial institutions from its scope in Article 43.

Thirdly, a licensed foreign branch must deposit 5-10 percent of its capital with
the PMA. The branch will not be able to transfer this percentage without the
approval of the PMA and in the case of liquidation, the branch has no right fo
dispose of, or transfer abroad any of the branch assets or funds until it has met
all its obligations in Palestine.?¢ While it is acceptable to protect Palestinian
savers, it is strange fo demand that the foreign branch deposit 5-10 percent
of its capital with the PMA. This percentage discriminates against the foreign
branch and gives other banks an advantage.32

As a result of the Interim Agreement, the PA assumed responsibility
for financial policy in the WBGS but its powers are limited. For example,
the PMA has limited powers regarding exchange arrangements but has full
authority over banking operations. The PA has virtually revoked all the orders
above and replaced them with another policy to primarily serve the Palestinian
economy. 2

With regard to exchange arrangements, the Paris Protocol did not
authorize the PA to infroduce a Palestinian currency.®” Until the infroduction of
the Palestinian Currency, the New Israeli Shegel (NIS), the Jordanian dinar?®
and the US dollar will serve as three legal fenders in the WBGS and a means of
payment for all purposes including official transactions. Any circulating currency
will be accepted by the PA and by all its institufions, local authorities and
banks, when offered as means of payment for any transaction. Accordingly,
the use of three currencies instead of one domestic currency makes it difficult
for the PMA to define and influence overall monetary policy in the WBGS.
Most conventional indirect monetary instruments are not available fo the PMA,
especially control over the domestic money supply. The main indirect instruments
currently available to the PMA are related to reserve requirements.>??

s e R
g N ’ ' require foreign branches fo make such il
R, e B el e o

"".Anicle IV(?b] states: “Both sides will confinve fo discuss, through the
mnodu_cm_g mutually agreed Polestinian currency or temporary aliernali

Authority.
*# Article 1 of the Palestini i .
Gazette, lssue no. 40;5“ .%Tj/oc;gq/’;lgg;gte;?;m regarding Ceoperation on Banking and Monetary lssues. Jordon

>, ETTS 3
(BDAE::I othse;s T' f:;:ﬂ’::;‘y“zf‘&;hcv \:jesu B:nl: anfuze Skrip in the Absence of o Domestic Currency’. In: KANAAN

' k 0 in: : 2
Seclor Developments (Wo: ahingion DC: IMF 195;\8) & ;:; Strip: Recen! Experience, Prespects, and Challenges to Private

Joint Economic Commitiee, the possibility of
ve currency arrangements for the Palestinian
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The EMA has assumed full powers and responsibilities for resident
and non-resident accounts, exports and export proceeds, and payment
and proceeds from invisible transactions and current trcnsfe’rs For szm Ts
the PMA has lifted all restrictions enforced by the Bank of [Saclin bank?ne,
operations, including the accounts of residents and non-residents which cai
now be opened in any currency without limits on the sums credited or debited
and regardless of the purpose of the account.3® Fyrthermore, residents and
non-residents have the right fo transfer without limitation any s,ums they need
io carry ouf visible or invisible transactions.?!

2.3 Capital market transactions

Capital market transactions are not regulated in the legal framework in
Palestine. Neither Jordanian law in force in WB2 nor the British Mandate
law in force in GS regulated capital market transactions. The PA allowed the
establishment of the first Palestinian capital market in Nablus in the WB in
early 1995. The Palestine Securities Exchange (PSE) was incorporated as a
private shareholding company, with the Palestine Development & Investment
Company (PADICO) and (SAMED) as its major investors.333 In August 1996,
the PSE was fully operational and on 7 November that year it signed an
operating agreement with the PA for the licensing of brokerage firms to fake
place. On 18 February, 1997, the PSE conducted its first trading session.
Twenty-five shareholding companies are currently listed af the PSE. ‘T.hfase
companies cover a wide range of sectors including pharmcceutlcc!s, utilities,
telecommunications, and financial services. The trading system is able to
frade mulfiple instruments such as equities, bonds, money market mslrumentsé
warrants and rights within a number of various frading books, Sl.JCh as an Odk
lot book for orders less than the round lot board size ondl a special terms bofo
for orders with special settlement or fill terms. The troc?lngj;)/siem allows for
instruments fo be traded and settled in different currencies:

Since its establishment, the PA allowed the PSE, as a private company,

i ini i tipulated in
2 i i i th the Ministry of Finance as s ed
e e A Board of eight Directors consisting

Section 4 of the PA-PADICO Agreement.
cts, and Progressin Institution Building in the West Bank

asOZAXADJlLM. and others, Recent Economic Develog;ems. Prospe = |
= ‘ / - Chor o ime i k aza'. In:
m v"0N QAZL?N?;‘E éng:“;"a.soc"H%CR- éM F:r}:: Ch)oﬁ:e of Fufure Exchange Rale Zegnm;r ;r; lh:hw:;zj I;L;.‘d:: dome
VAIDIVIESO R. and others (eds.), West Bank and Gaza: Economic Performance, Prospects,
DC: IMF, 2001) p.112. i o
" Jordan enucled’ |$|e first Securities Law in 1971 after the occupalion of Te'w:"bleu;rzor I
™ Some sugges! haf the eslablishment of the PSE wos inconsistent with l_"n J:i:’r:uw St
- Framewark of Palestine Slock Exchange (MA Thesis (in AlschII:lei:I”;;anggnN..r;.burg h i
QEESALQAN J., Money and Finance in Palestine (Ph.D- Thesis,
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of representatives from the PSE itself, investors and securities Hfms, regulates
all of its operations such as listing requirements, secondary frading, _ssahfe_mem
and clearing as well as the conduct and operations oF‘member securities [[r‘ms'
The board formulates major policies regarding operations and oqm|n|strot|on,
establishes management objectives, and approves or amends its rules and
regulations.®*> However, the administration and operations of the PSE are
conducted under the direct supervision of the Palestinian Ministry of Finance.

The Board of Directors administration of the PSE and the supervision
of the Palestinian Minisiry of Finance faced a fundamental change on 28
February, 2005. The President of the PA endorsed the Securities Law No. 12
of 1994 and the Capital Market Authority Law No. 13 of 2004.7 Arficle 3 of
the latter stipulates that the Capital Market Authority (CMA) is responsible for
the supervision of the PSE, organization of trading and disclosure requirements
and procedures. Therefore, the supervision of the PSE has been moved from
the Board of Directors and the Minisiry of Finance o the CMA.

The PSE’s Board of Directors and afterwards, the Securities Law and
CMA Law and their secondary regulations, adopted an open policy to the
administration of the PSE which does not distinguish between residents and
non-residents. There are therefore no restrictions on foreign investment in
the PSE.>” The most important rules include conditions on companies and
brokerage firms listing in the PSE and non-resident investment. 338 With regard
to listing, Article 6/1 states that companies [Palestinian or foreign) intending
o register themselves in the PSE must meet the following conditions:*

(i) Their subscribed capital must exceed $1,000,000.
(ii) The number of outstanding shares must exceed 100,000.

(iii) The company must have at least 100 shareholders with $100 shares at
par value.

(iv) The public must hold 25 percent of the common stock.
(v) At least 50 percent of the subscribed capital must be paid-up.

Ip order o be listed as members of the PSE, Article 2/1 states that brokerage
firms must meet the following requirements:

(i) The company applying for membership must be established and registered

** Polestine Secunties Exchange, Abo:
1.

i the Palestine Securities Exchange (Nablus, PSE Public Relations Office, 19971 P-
= Palestine Officic! Gazene. issue no, 53, 28/02

P ot = 0

: Ac\;BUSALQANJ ,op. cit., p. 269. Rl

 GAMOALONSO P, and others, Wi 1 i

* Weshingion Do P fest Bank ond Gazg Strip: Economic Developments in the Five Yeors of Oslo
**The Securities Listing Instructions of 2005
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in Palestine.

(i) Mts objectives and operations must be confined fo capital market
transactions.

(i) The company’s paid-in capital must be at least one million dollars.?#

The PSE restricted foreign brokerage firms from operafing in the
Palestinian financial market by requiring that the company must be established
in Palestine. This palicy was meant to give the six local brokerage firms, already
members of the PSE, time to train their teams and establish their own markets
before allowing stronger, more experienced foreign brokerages to operate
in the Palesfinian market. Although this reason is understandable, this policy
will not assist Palestinian brokerage firms since international competition is the
driving force behind their development and the PSE as a whole.

Finally, the Board of Directors of the PSE, the Securities Law and the
CMA Law adopt a free and open policy regarding foreign participation in the
PSE. This open policy includes the following:34!

(i) Non-Pelestinians have the full right to acquire domestic securities traded on
the PSE. Also, they can acquire domestic securities not traded in the PSE after
obtaining the approval of the Companies’ Controller.

(ii) Palestinians can also freely acquire foreign securities traded in the PSE or
not traded in a stock exchange.

(iii) After obtaining the approval of the Ministry of Finance, Palestinian
companies can sell their securities outside Palestine and non-Palestinian
companies can sell their securities inside Palestine.

(iv) After obtaining the approval of the Ministry of Finance, non-PoIestinign
securities can be placed in PSE and Palestinian securities can be placed in
foreign securities market.

This open policy adopted by the PSE intended, in the first place, to
involve Palesﬁﬁionspin th)e(z Diosgorc in the building of the Palestinian economy.*2
A clear example of this policy is Palestine Development and Investment Ltd.
PADICO was incorporated by a group of Palestinian l.)usmessmem living in
the Diaspora with capital of $200 million. After the signing of the Palestinian-

“ The condition that o least 50 percent of the Board of Direclors be resident in Palestine has been repealed by the
Brokerage Listing Bylow of 09/05/2005.
*!Interview with advocale Haylham Zuabi, a specialist in Icor::rud law.
M1 GILLESPIE K. and others, ‘Palestinian Interest in H
2001, p. 237.

‘. Middle East Journal, Vol. 55, no. 2, Spring
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Declaration of Principles in 1993, PADICO was registered under the
n Business Corporation Act of 1976 as a Lliberian
Jimited liability company. PADICO’s Memorondumv and Arti.cl.es qf Associgﬁo,-,
were prepared in accordance with common practice pfevolllng in the M.dd|e
East region and in conformity with Liberian laws.3#3 T.hls company has issued
its shares in Palestine, been registered at the PSE and is considered one of the

most successful companies in Palestine.

Israeli
provisions of the Liberia

2.4 Insurance fransactions

The insurance sector has been badly regulated in the Palestinicn territories.
The legal framework for insurance transactions in Palestine wos @ mixture
of the Jordanian Law Supervising Insurance Transactions No. 5 of 1965 in
force in the WB** and the Insurance Companies Deposit Order of 1929 in
force in the GS%*5, both amended by a list of Israeli military orders such as
the Order Supervising Insurance Transactions No. 93 of 19674 in the WB
and Order on Vehicles Insurance No. 215 of 19687, plus their counterparts
in the GS. Although they imposed many restrictions on insurance fransactions
in Palestine, these regulations were very basic and did not properly regulafe
modern insurance pracfices. The Arab Insurance Company was allowed to
conduct insurance fransactions during the 27 years of WBGS occupation,
making it an indirect agent of Israeli insurance companies and resulting in
high insurance premiums.

The PA did litle fo change or improve the legal framework of insurance
fransactions in Palestine and relied on the prevailing mixed legal system fo
administer ihe insurance sector in Palesfine. The PA allowed other companies
to conduct insurance transactions in Palestine but no supervision mechanisms
were introduced. Thus, and despite the fact that more than one company
worked in the Palestinian insurance market, competition was not evident
because of price fixing and the lack of supervision mechanisms.

These conditions' persisted until recently when the PA started to improve the
legal framework of insurance activities in Palestine by enacting the following
laws:

1. The Palesfinian Capital Marke Authority Law that mandated the CMA

fo supervise and organize insurance transactions in Palesfine. >
HHAN, o] i = 5 =
IAFI'S., ‘Between Two Worlds: Palestinian Businessmen from the Diaspora and the Building of a Palesfinian Entity’s

Economic Research Forum of the Arcb
*Jordan Officic! Gazere, ssue neo. g?iﬁ?;g;;{gg; n: s 2.2 Rk

E tulef!me Olﬁcilg 3czena (Brayten Collection), 22,/01 VAl 93270?3' 1937

P . e i i Mil lers, [
7 Progh 5 Oro'::.s; ::S b ::Sme:? Miltory Orders, West Bank), Issue no. 6, 27/11/1967, p. 215
*Palestine Officicl Gazete, lssve no. 53, 28 101 Mililory Orders, West Bank, lssue no. 11, 17/04/1968, p- 421-

8/02.2005, p. 60.
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21 jfhe Insurance Law that regulates all insurance transactions and
insurance companies in Palestine 347

The Insurance Law consists of 191 articles dealing with general definitions
the scope of the Law, the tasks and responsibilities of the PMA, the commitments’
of insurance companies, rules on special insurance activities, insurance
and reinsurance companies, the assets of insurance companies and their
obligations, the records and accounts of insurance and reinsurance companies,
special rules regarding life insurance, the supervision of insurance compuniesC
activities, foreign insurance companies, merger and the cancellation of
licenses, insurance agents, brokers, and investigators, the Palestinian union
for insurance companies, vehicle insurance, compensation responsibilities,
compensated domages and other issues. This Law repealed all insurance
regulations previously in force in Palestine.

The Palestinian Insurance Law restricts foreign investment in the Palestinian
insurance sector as it freafs foreign companies differently from Palestinian
ones. These differences are as follows:

1. Companies formation: Article 46 of the Insurance Law stipulates the
following:

I. No body is allowed to conduct insurance transactions unless it is
registered in Palestine as a Palestinian public shareholding company in
accordance with Palestinian faws and licensed according fo this law and
any other regulations enacied accordingly, or if it is a foreign company
registered and licensed to work in Palestine according fo this law and any
regulations issued accordingly. Any insurance contract or agreement held
by an insurer which coniradicts this Article sholl be invalid.

2. Fifty-one percent of the insurance companies’ securifies shall be held af
all times by Palestinians.

This Arficle means that foreign companies cannot conduct insurance
fransactions in Palestine from abroad but must only work through a b.ronch
registered itself as a company and with the proper |icens§ in accorda_:nce wnh‘the
insurance law. This principle was also confirmed in Article 89, which states:

Foreign insurance companies are not allowed fo conduct msuranci
iransaciions in Palestine without a license and must work through a branc

registered in Palestine as a company and wilh reciprocity.

*4Palesfine Official Gazelte, Issue no. 61, 01/12/2005.

4* Digitized by Birzeit University Library 99



The majority of shareholders of insurance companies registered in
Palestine must be Palesfinian nationals. In other words, companies intending to
conduct insurance business in Palestine must (i) be registered in Palestine, (i)
have Palestinians as the majority of its owners and (iii) the country of the foreign
company must freat Palestinian companies in the same manner qccprding to
the principle of reciprocity. This restriction on foreign investment in insurance
activities contradicts Article 4 of the Palestinian Investment Promotion Law that
permits foreign investment in all Palestinian economic sectors except those
listed in the Arficle, which does not include insurance. Accordingly, ihis Law
restricts the Palestinian liberalization process and must be amended in light of
the liberal approach adopted by the Invesiment Law.

2. Deposit requirements: Article 623 requires foreign and Palestinian
insurance companies to deposit a sum of money with the CMA o assure their
obligations. However, foreign companies must deposit double the amount
required of Palestinian companies. This clause discriminates against foreign
companies and puts them at a competitive disadvantage.

3. Employment: Article 70 requires that companies only employee Palestinians
but they can employee a foreign specialist if they obtain approval from the
head of the insurance administration.

4. Companies’ registration: In accordance with Article 90 of the Insurance
Law, in additien fo the general registration requirements demanded from all
companies, the branch of a foreign company shall have a legally registered
proxy from the parent company stating that it enjoys the following rights and
jurisdictions:

¢ lIssue insurance confracts and their annexes, and that the parent
company is responsible for all contracts issued by the branch.
Represent the parent company in courts, public and non-public bodies
in Palestine.
Receive notes, memos and all other communications sent to the parent
company.
Provide the CMA with information on the parent company’s business-
Poy'compensuﬁon as a result of insured hazards in accordance with
the insurance papers issued on behalf of the parent company.
* Keep files and books related fo its business in Palestine and its final

accounts in accordance with this Law or any regulations issue
accordingly.

3 Arficle 62 stipulctes thal: “Eoch 5 = z
61, shall deposit with the CAtA o | E:‘Z;hﬁm?ﬂud“ insurance fransacions other than those enclosed in Arlcl

s Rl : he
it of forei : ney fo cover its obligations before it operalions. T
deposit of foreign companies must be double that of Polesfinian compengies"‘ e
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Furrhermorg, Article 91 demands that the branch of a foreign insuran
company in Palestine shall not be permitted to consider any omognt in exc =
of five percent of its annual net earned Premiums realized in Palestine as Zsrst
of the expenses of the head office in refurn for the administrative and techn'i]c I
services provided fo the branch by the head office. k

5. The cancellation of license: In addition to Article 100 Article 101 allows
the CMA fo cancel the license of a foreign insurance comp’mny‘s branch in the
following two cases:

1. If the branch did not realize total premiums equal to four times more than
the deposit on each conducted insurance activity in Palestine.

2. If the branch did not achieve profits of 7.5 percent on ifs activities in
Palestine for ihree years in a row on the total yearly premium of each conducted
insurance activity.

These different requirements on foreign companies mean that they
are not equal to their Palestinian counterparts and Palestinian companies
are granted an advantage in the insurance market. These direct and indirect
restrictions on foreign insurance companies contradict Palestinian obligations
to European rules. Thus, the PA must amend the Insurance Law in a manner
compatible with the Palestinian Promotion Law and the obligations of the EU
internal market if it intends to join the ENP.

2.5 Real estate transactions

Real estate fransactions in the WB are subject to different laws from fhose of the
GS. The laws regulating the lease and ownership of real estafe by forgi'gne_rs
in the WB are those inherited from Jordanian rule, while those prevailing m
the GS are inherited from the Ottoman and British Mandate periods. We will
therefore discuss real estate transactions in the WB and the GS separately.

Real estate transactions in the West Bank

Real estate transactions in the WB are legally subject fo the Lo\;vs‘on chlse ani
Sale of Immovable Properties By Foreigners ‘I\IIOA 40 of 'I‘?{S]B%;J;IS2 aw o
the Acquisition of Real Estate by Juridical Entifies No. 61 o ;

son has the right fo rent immovable

A non-Palestinian natural per eds three years,

Properties in the WB. However, if the fotal period of the rent exce i
no. ol
hljgdn" Gazette, Issue no. 1134, 16/02/19583, p. 558, As amended by Low no. 12 of 1960 and law
6

: 33 of 1955, Law no. 4 of 1957 and
*Jordan Gazelte, Issue no. 1140, 16/04/1953, p. 659. As amended by Law no
Law ne, 4 of 1965,
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the non-Palestinian should obtain the approval of 'h_e -Cour.wcll of Ministers 21
Furthermore, the ownership of real estate by non-Palesfinians is m_ode conditional
of the Council of Ministers. Ownership of real estate
d to lands located within the limits of municipalities,
(urban areas) fo the extent sufficient for residence
354 Non-Palestinians of

on obiaining the approval
by non-Palestinians is resiricte
planning areas or fown basins A
and management of business apart from trading. :
Palestinian or Arab origin can only own immovable property outside the urban
areas fo the extent necessary for residence and management of business. In both
cases, the approval of the Council of Ministers upon the recommendation of
the Minister of Finance should be obtained.®** Finally, any non-Palestinian who
has become an owner of immovable properfy through inheritance may register
such property in his name without being required fo secure the approval of the
Council of Ministers. He may transfer it fo any person, whether a Palestinian or
a foreigner, provided that he is one of the heirs of the decedent.***

Non-Palestinian juridical entities (commercial, indusirial, financial,
charitable and religious juridical entities) registered in Palestine have the right
to own immovable properties within the urban areas to the extent necessary
for pursuing their business, apart from trading, after obtaining the approval
of the Council of Ministers.*” All Palestinian and non-Palestinian juridical
“entities are not allowed fo own, in any way possible, immovable properties
inside the old city of Jerusalem. However, these juridical entities can, for public
inferest only, acquire immovable properties within the municipal borders of
Jerusalem, excluding the old city, after obtaining the approval of the Council of
Ministers in accordance with a recommendation from the Special Committee
established for this purpose 35

Real estate transactions in the Gaza Strip

Real estate transactions in the GS are subject o the Ottoman Land Code®”’
and the Ottoman Law on the Acquisition of Real Estate by Juridical Entities.**
The _thmcn land Code did not allow non-Ottoman natural persons 1o
acquire immovable properties in the Ottoman Empire even if they were heirs
of an Ottoman decedent as provided by Arficles 110 and 111. Furthermore,
Ottoman Law on the Acquisition of Reql Estate by Juridical Entities did not

O"QW llOll‘o tomar |ur dlCGI entities to ac |l P
S uire I
q m OVOb!e ope ties

3 Article 2 of Low no. 40 of 1953,

** Article 3 of Law no. 40 of 1953,

5 Article 4 of Law no. 40 of 1953,
***Arficle 4 of low no. 40 of 1953,

*” Articles 5 and 6 of Low no. 61 of 1953,
¢ Article 7 of Low no. 61 of 1953,
“"RAMADAN A., Callection of Otieman Laws,

i . 01/06/1925, p. 7.
*RAMADAN A, Collection of Otioman Laws, 01/06/1925, s 74‘7.
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After the occupation of Palesting b itish i
aquthorifies enacted the Lland Trunssfme y the British in 1917, the British

er Ordinance of 1920%! 4 i
anc mend
Ottoman law on the acquisition of real estate by juridical enfities, Artincléng

o_f :;G; OOL‘?}:’;Crli”zCeebsc“:kl:LG?Ed that lhe Head of the Land Department had the
right fo. g companies operating in Palestine to yse immovable
properties as a collateral or mortgage. Furthermore, he could allow juridical
entities registered in Palestine to acquire immovable properfies neceslsar for
pursuing their business and to allow the fransfer of lands fo juridical en?ifies
registered in Palestine.32 Accordingly, the British Mandate allowed non-
Palestinian juridical entifies to acquire immovable properties in Palestine but
did not alier the Ottoman law that prohibits a non-Palestinian natural person
from acquiring immovable properties in Palestine.33 This raises the question of
how the British Mandate could facilitate the establishment of the State of Israel
in Palestine if it didl not allow the acquisition of land by non-Palesfinians. In fact,
the British Mandaie enacied new immigration and citizenship laws making it
easy for foreigners, Jews in particular, to obtain Palestinian nationality and make
them eligible to acquire immovable properties in Palestine as Palestinians,?*

Amendments under Israeli occupation

After the occupation of the WBGS by Israel in 1967, the IMG enacted Military
Order relating to Land Transactions No. 25 of 1967%5 in the WB and No. 102
of 1967 in the GS.%¢ Article 2 of these orders prohibited anybody (natural or
juridical, Palestinian or non-Palestinian) from engaging in real estate transaction
without the approval of the IMG, apart from rent coniracts of no more than one year
of buildings located within the borders of WB municipalities. The IMG then encc!ed
Military Order No. 419 of 1971 Amending Jordanian Law on the Ac_quisihon
of Real Estate by Juridical Entities No. 61 of 1953.3¢ Article 3 of this Ord;:
mandated the Military Commander, and after him the Civilian Cqmma_nd_e{,
to authorize commercial, industrial, financial, charitable and religious |u(|d|cu|
enfities to acquire immovable property, in public or private, in the WB even if they
did not meet the condifions provided by the Jordanian law. With regard fo the lGS,
the Military Commander was granted this authorify in ucco;donce with Article 6
of the Land Transfer Ordinance of 1920 explained above

3|

" Draylon’s Collection, lssue no. 81, 22/01/1937, 881,

sl & ofthe Orc i Report, Vol. Il
“The High Court o? J:‘;:i?‘Bemurd Rosenblalt v. Haifa Lands Register, Case no. 19/47, Palestine Low Report, Vol. li,
b g o i o iz

e British Mandale i 49 ocls of legislation relating lo g c p ded by Miltar
! Proclumqﬁion‘,mofdirl;nz:;eippo(i]ncl;:nls {West Bank], Issue no. 2, ‘I 59/:;?/“%1 p. S1. As omen 4 Y
113 no. 232 of 1968, 794 of 1979, 1030 of 1982, and 105481983, ) oy by Miiary
!‘P’Odumuliun, Orders and Appointments (Goza Strip), Issue no. 5, 08/02/ ) p. 320

Orders no. 139 of 1967.and 712 of 1981 o
::Protlummion, Orders and Appoiniments (West Bank), Issue no. 27, g?;g% :g;a'g g o &
serrclamation, Orders and Appainiments (West Bank), lssue no. 57, 19832 134 danonioeplbielacs
€ Military Commander of fhe GS fook over all authorifies and pow:rlsv?; uPs:xI e e el Apgininatis
‘oclamation concerni ng the Administration of Rule and Justice no. 2 f - :
(Soza Sirip), Issue no. 1, 14/09/1967, p- 5.
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The term “in public” means fo register fhe_fronS“CJCﬁOH with 'heAregulqr
Land Registration Deparfment, while the term “in private” means the registration
of the transaction with the Authorization Record created by the IMG regarding
whatis called Governmental Properties. Israeli Military Order on Registration
of Transactions in Certain Lands No. 569 of 1974 in the WB and No. 524
of 1975 in the GS¥7' allowed the IMG to grant immovable properties subject
to these orders to anybody and open a special record (Author.izcnliivon Record)
o register these transactions. The IMG defined “anybody” as |ur|d:.co| entities
or ofhers not part of a juridical enfity.*”? Governmental properties include
most of the real estate outside urban areas or land not subject to the Land and
Water Sefilement Law of No. 40 of 1952°7 at the time of the occupation of
the WB.¥7*

Accordingly, | assume that during the Israeli occupation, non-Palesfinian
natural persons could not acquire immovable properties in the WBGS, except
if the immovable property was classified as a governmental property. In this
case, the IMG could grant the immovable property to non-Palestinians, to
Israelis in particular. This explains how Israel justified the ongoing process of
building Jewish setflements in the WB. Juridical entities could own immovable
properties anywhere in the WBGS if they obtained the approval of the IMG.

The system under the Palestinian Authority

In discussing PA jurisdiction over real estate in the WBGS, the contents of the
Israeli-Palestinian Interim Agreement should be taken into consideration. The
territorial jurisdiction of the PA regarding land includes Areas A and B, but
not Area C in the WB and all of the GS apart from the Jewish settlements. For
this reason, the PA has not regulated real estate transactions in areas A and
B, giving rise to the question of whether the legal system that prevailed in the
WBGS on 19" May, 1994 is still valid in the ferritories under the PA control.

from a legal viewpoint, the legal framework covering real estafe
fransactions that prevailed on the date of the inauguration of the PA should
be valid foday. That means that Jordanian law, as amended by Israeli military
orders, should be followed in the WB and the Ottoman-British Mandate law; @3

wm ies i .
mr:::rg&mlz include properties of the Government of Jordan (Egypi, ifs juridical enlities and immovable
g = ;’:‘”: :"J"F’Yhmvives ot for public interes!. For more see “Military Order no. 59 of 1967
Soia .nml s nb,?.sl'lslll;‘/'];dﬂﬂ ond Military Order no. 423 of 1972 in the GS. Proclamation, Ordt;“
37 Proclamation, Orders and Appointments, lssue p- 162 in the WB and Issue no. 32, 02/07.1972, p. 2557 in the GQ)
e . lssue no. 35, 25/02/1976, p. 1409 in the WB and Issue no. 39, 15/

2 For exomple, os defined by Military Order no 967 0 967 ained above
= : 7 1o ”]' " ]’)’/ /e; . 25 of 1967 and Military Order no. 59 of 1967 explai .
The legal treatment of real estate in he WB ol geli low i
when Isroel annexed Ihe t:iry,5 o does not include Jerusalem, which became subject to Isr fi low in 1 !
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omendeld by Isroe!i military orders, should be followed in the GS. Accordingly,
the PA is responsible for approving all real estate transactions in its areqs.

Whi7|§e the IMG is still responsible for approving real estate transactions in Area
G

From a practical viewpoint, although the PA has not legally enacted
legislation unifying the legal framework of real estate fransactions in areas A
and B, it has adopted the following practices with regard to foreign acquisition
of real estate in these territories:¥76

(i) With regard to the lease of immovable property by non-Palestinians, they
(natural or juriclical) can rent houses without restrictions but if the non-Palestinian
intends fo rent land, he/she must obtain the approval of the Land Authority.

[ii) A non-Palestinian natural person may acquire real estate necessary for
his housing or business in PA areas after obtaining the approval of the Land
Authority.

[iii) For the acquisition of real estate to pursue their business, non-Palestinian
juridical entities must obtain the approval of the Minisiry of Justice and the
Land Authority if they intend fo own real estate in PA areas. Palesfinian juridical
entifies must obfain the approval of the Ministry of Justice fo acquire such real
estate.

[iv) The acquisition of real estate by non-Palestinian natural persons and
juridical entifies (Palestinian or nof) for more than the amounts above (i.e. for
investment purposes), should obtain the approval of the PA Cabinet pursuant
fo a recommendation from the Land Authority.

These measures indicate that the PA has ignored the legal frcn?ework
valid in the WBGS regarding real estate transactions and has created its own
system without any legal support. This virtual system is, fo some extent, l|bere:1|F
if compared with the system prevailing in Jordan. For excmp‘lef the |e}<:|_sle o
buildings in Palestine by non-Palestinians is free .oF all restrictions wI |fe}:n
Jordan it is conditional on the principle of recipro;lry and the‘cpprovc;1 of the
Head of the Land Department or the Minisiry of Finance, whichever t ; case
might be. Furthermore, PA practices, unlike Jordanian law, do not h(;mtt :las:ﬁe
of the real estate or distinguish between urban and rural areas and apply the

same rules and procedures to both.

5 |ntervi ith adh te Abdullah Jallad, a specialist in land law. .
L) |nlar;;:z ::rh ;\,ms::e, Kokhon of the Land Registraticn Deparment in Nablus, West Bank.
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The Palesfinion Legislative Council aimed fo regulate real estate
transactions in Palestine with a draft land law that was sent to the P{\ President
for ratification on 30 September, 1997.%7 The main features of this draft are

as follows:

(i) Israelis are not allowed to acquire real estafe in Palestine and c:(ll transactions
concluded before the entry info force of this law are null and void. .

(ii) Non-Palestinian Arabs [natural or juridical) are not ollqyed to acquire real
estate in Palestine except through inheritance. Non-Palestinians can own real
estate in accordance with the principle of reciprocity with the approval of the
PA Cabinet.

(iii) The PA Cabinet, through ministerial decree, may allow non-Palesiinians to
acquire real estate in urban areas for the purpose of economic development
or Palestinian public policy.

The President of the PA has not approved this draft and | think it unlikely that
he would do so since this draft law is inconsistent with the Palestinian-Israeli
Agreements®”® and a liberal economic policy.

2.6 Other capital transactions

During the occupation of the WBGS, the Israeli authorities made residents
and non-residents subject fo a strict system of control with regard to financial
fransactions involving Israeli currency or other foreign currencies and financial
instruments. For example, Military Order No. 973 of 1982 on Money Entering
the West Bank*?and Military Order No. 973 of 1982 on Money Entering
the Gaza Strip*®® prohibited residents and non-residents from bringing local
and foreign banknotes, coins, credit cards, other means of payment and gold
into the WBGS without permission from the Head of the ICA.28' However,
residents in the GS were allowed to bring with them from outside, in any form,
up o JD 400 without permission, 2 while WB residents were allowed to bring

with them from outside, in any form, up to JD 500 every two months without
permission. &

%7 This drof wos prepared as o direct result of the lsraeli

settlement on Abu Ghnaim mountain in Jersalem, For ::rle
mg:s;'&m!edy, Vol. 1, December 1997, p. 4.

1as no powers over land in Area C since it is one of the final iati

2 ¢ A inal negoliation matters.

Prodcsm::o%%i?f]svuanad nA:p]ogn]lger;ts‘ 9[‘;\’8:&' Bc;-;), Em;e no. 55, 05/05/1983, p. 5. As amended by Military
motdgf - .o 1 o ) n0. 1243 of 1988, and no. 1272 of 1989.

Pmlumunonabsomﬁ;and Appointments (Gozo Strip), lssue no. 57, 28/02/1 984°p 6273. As amended by Military
w”'de“- no. of 1983, no. 940 of 1988, no. 954 of 1988, and no. 981 of 19‘ ; .
mAmdn 2 of the orders, ' % S

Proclamation, Orders ond Appointments (Ga. i
2 Proclamation, Orders and Appointments }Wet?;::

Government's announcement of their intentions fo b”f[d 9
see, SAFIAN A, 'Can Arabs Buy Land in Israel’, The Middle

Pl, lssue no. 89, 08/05/1991, p. 9851.
k), Issve no. 145, 02/1993, p. 1133,
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Also, Article 2 of Military Order Relating to Currency Confrol No. 952 of
1981 in the West Bank®®* and No. 719 of 1981 in the Gaza Strip®® prohibited
residents from concluding any financial transaction in foreign currency within the
WBGS or outside without the approval of the IMG. The orders did not allow non-
residents, except fourists, from concluding any financial fransaction in the WBGS
or outside it with regard fo assefs inside the WBGS without the approval of the
IMG. Aricle 3 of these orders prohibited residents and non-residents from carrying
out of the WBGS a sum of money without the approval of the IMG. Finally, Article
6 of these orders also prohibited residents from possessing foreign currencies or
any ofher foreign financial papers without the approval of the IMG.3%¢

The Interim Agreement transferred all monetary and financial issues fo the
PA, in particularto the PMA. In accordance with the Paris Protocol, the PMA assumed
responsibility for the regulation and supervision of foreign exchange transactions
within the WBGS and with the rest of the world.**” Since its establishment, the PA
has adopted a liberal financial policy by repealing all Israeli restrictions on the
free movement of capital between the WBGS and the rest of the world. The PA,
in accordance with a recommendation from the PMA, enacted Decision No. 20
of 1998 concerning the Revocation of some Israeli Military Orders in the Gaza
Strip.*® This Decision explicitly repealed all Israeli military orders restricting the
free movement of capital to and from the GS. The PA did not do the same in the
WB because of the complexity of PA jurisdiction over Area C, which makes it
difficult for the PA to enforce its civil powers in the WB. As a result, Israeli military
orders regarding the transfer of money to and outside Palestine remain valid
foday at Israeli/international exit points. For example, Palestinians must declare
to the Israeli authorities any sums of money in excess of US $2000.

It should be concluded that the PMA has, in practice, fully liberalized
the inflow and outflow of capital between the WBGS and the outside world.
Residents and non-residents are free fo bring into and transfer out of the GS
any foreign currencies they wish for any reason. Alsc?, re.sid‘ems and non-
residents have the right fo conclude all financial transactions inside the WBGS
or outside using any convertible currency. The PMA h.us cdop:ted such an open
policy in order to help Palestinian financial insfitufions fo integrate into the
global financial system and to guarantee the inflow of Forelgn currencies badly
needed for Palesfinian economic and financial reconstruction.***

4 Proc) Orders and Ap (West Bank), Issue no. 53, 21/02/1983, p. 25. As omended by Military

1237 of 1988, and no. 1395 of 1993. o
“’S'd?“ i lz(l)idfrs] Zﬁfiﬂ"f iath (Gaza Strip), Issue no. 52, 24/01/1983, p. 5595. As amended by Military

orders no. 817 of 1983 and no, 949 of 1988.
% For more see, GHARAIBEH F., The Economies o
107,

 the West Bank and Gaza Strip (Colorado: Westview Press, 1985) p.

j:’Anic'laa (6] of Paris Prolocol L
 Palesi i . 23, RO
% Pﬂ:’"ﬂ" Oﬂxc,alafgz;::;ul:i:ﬁ:“° lopments in Polestine (in Arabic) [Romalloh: PMA, 2002) p. 10.
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V. CONCLUSION

One of the most imporfant goals of the EU-Mediterranean Association
Agreements is fo esfablish a free trade area between the 25 EU member
states and fen Mediferranean countries. The free trade area necessitates that
Mediterranean countries reform their legal systems in @ manner compatible
with the economic requirements of the association agreements. In other words,
the extent of the Mediterranean countries’ legal obligations is derived from the
level of liberalization demanded by the association agreements. The EU-PLO
only calls for the liberalization of goods and payments, excluding the supply of
services, right of establishment and the free movement of capital. Furthermore,
the EU-PLO calls for the regulation of competition rules, infellectual property
rights and public procurements.

In light of the current legal system prevailing in Palestine and the legal
jurisdiction of the PA, the accomplishment of the free trade area with the EU
will not be as easy as envisaged. The existing Palestinian legal system is dual
and complex. The legal system in the WB is based on the Jordanian continental
Latin legal system, while that in GS is based on the British Mandatory common
Anglo-Saxon legal system. Moreover, it is a combination of laws that date
back as far as the Ottoman period. Also, the PA legal and, thus, legislative
jurisdiction is not exclusive. The PA has limited powers over economy and
finance in Palestine. The Paris Protocol assumed that the PA would hold full
powers and responsibilities for all economic activities with a local dimension,
such as banks and other financial institutions, financial markets and insurance
activities. Yet, the Israeli Military Administration has retained powers and
responsibilities for all economic activities with an infernational dimension,
such as the issuance of a Palestinian currency, import and import fax policy
and indifect_tcxalion. There is therefore a clear contradiction between the
legal c?bflgailons of the PA as provided in the EU-PLO and actual legislative
capacity as provided in the Palestiniandsraeli agreements.

Nevertheless, the implementation of the free trade area with the EU by
the PA has gone beyond its jurisdiction defined in the agreements signed with
Israel. For e'xomple, the PA enacted the Palestinian Standards and Measurement
Lc\:i/ and is in the process of developing its regulatory system regarding customs
U?F.icx |cw;}:mder the Customs and Excise General Directorate of the Ministry
goolgc:]rhcoe\;/ et:A also endorsed the new EU Protocol on rules of origin in July
. Il;\g‘ feth;nsmn of the Pan-Evropean system of cumulation of origin
e Ost of ihese measures and regulations are outside the scope ©

e PA legal jurisdiction, Furthermore, the PA has, in practice, liberalized a
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current transactions under its jurisdiction in a manner compatible with the EU-
PLO. Accordingly and in order o fulfill its legal obligations under the EU-PLO's
free trade areq, Palestine must enact a foreign exchange regulation translating
the virtual current convertibility to legal convertibility.

Although inconsistent with best international pracfices, the PA has
completed the process of drafting a competition law. Sound implementation
of the EUPLO requires the amendment and prompt enactment of a modern
competition law. The draft Industrial Property Protection Law and the Copyright
and Related Rights Law must be adopted by the PLC as soon as possible
in order fo facilitate and foster the implementation of the free trade area.
The General Procurement Law enacted by the PA fails to comply fully with
best international and European practices and norms and the PA must amend
it in a manner compatible with the general requirements of the association
agreement.

As regards Palestinian obligations towards the EU internal market, the
P demands that Palestine liberalize not only the free movement of goods but
also current payments, capital transactions and the right fo provide services
and establishment. In a big bang approach, the PA liberalized all capital
transactions under its jurisdiction, achieving full convertibility, but this was
achieved in practice rather than by a legislative act. The PMA allowed licensed
banks to conduct all banking and credit transactions without discrimination
between resident and non-resident. Moreover, the PMA liberalized the inflow
and outflow of capital for visible, invisible or any other reason. In 1998, the
PA started to give legal force to its free movement of capital by enacting the
Investment Promotion Law. This Law reiterates the free movement of FDI and all
transactions connected fo it and opened the maijority of Palestinian economic
sectors up fo foreign investment. These steps mean that the PA has adhered to
the obligation to open capital accounts to EU capital and investments.

Furthermore, the enaciment of the Banking Law of 2002 reinforced
the free movement of all banking and credit transactions. The Capital Market
Authority Law and the Securities Law of 2004 have udf)pted an open PO'ICY
in administrating the PSE. This policy does not distinguish between residents
and non-residents and there are therefore no restrictions on foreign investment
in the PSE. The only restriction on foreign investment in the PSE is relatefi to
brokerage firms. The Securities Listing Instructions require that broker'cge F:ﬂrrrfs
applying for membership in the PSE must be established and registere |g
Palestine. The Insurance Law, however, has not been as open as expecte
and discriminates between Palestinian and foreign insurance companies in
mafters like the formation of companies, deposit requirements, employment,
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companies’ registration and the cancellation of licenses. These restrictions are
incompatible with the Palestinian Investment Promotion Law that allows foreign
investment in most economic sectors, including insurance.

The legal framework of real estate transactions in Palestine is 9I§,
complex and is incompatible with best intern'ohono.l practices because it is
very restrictive. Therefore, the PA has ignored it and |{15feod crfacxfed new and
more liberal practices of its own. Although these practices are liberal, rhe'y are
not supported by a legislative act. The PA must th?refgre completley the liberal
policy regarding real esiate transactions with Ieglslg‘llon enacted by the PLC
in order to comply with the EU internal market requirement of free movement

of capital.
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