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In addition to narrowing the scope of bargaining, framing trade-offs, and
providing defaults with which to fill in gaps, such clarification may help to
reduce the domestic political costs to the parties' respective leaderships of
making a deal.
Ultimately, the compromises necessary to bring the Palestinian-Israeli
conflict to an end will, as Dennis Ross observes, require the leadership of both
sides to "exercise their responsibilities to confront history and mythology,"
an effort that inevitably will invite opposition within both communities
even if majorities on both sides favor compromise. To require Palestinian
and Israeli leaders to bear that responsibility alone in the fragile, fragmented
political context in which both operate is to make peace contingent upon
visionary, self-sacrificing political leadership that is as rare in Palestine and
Israel as it is in the rest of the world.
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While the general public in Israel, Palestine, and elsewhere may have little
appetite for a disquisition on the finer points of the United Nations Convention
on the Non-Navigational Uses of International Watercourses, for example,
second-track negotiations, academic conferences, and meetings of (and
with) international institutions provide rich opportunities for exploring how
the concerns and interests of both parties can be addressed within bodies of
law. The fact that the influence of these forums on governmental decisions
is difficult to anticipate and measure does not make its influence less real.
In addition, third parties can extend the shadow of international law by
taking steps that impose costs on the parties for non-compliance. Such
steps may include withholding or constraining trade privileges, suspending
economic assistance, facilitating criminal prosecution in domestic and
international forums of officials accused of war crimes and related offenses,
and economic sanctions. It is beyond the scope of this essay to assess
the merits or feasibility of these kinds of measures, but two points bear
emphasizing. First, although it is undoubtedly advantageous to all concerned
to allow Palestinians and Israelis maximum flexibility to structure their
future relationship according to terms that they deem mutually beneficial
and sustainable, the international community has a responsibility to ensure
that their agreement falls within the broad limits defined by mandatory
rules of international law—the zone of lawfulness. The functions served
by mandatory rules in domestic settings—compensating for distortions in
the bargaining process resulting from gross inequality between the parties
and ensuring that a negotiated agreement does not violate important public
policies or the rights of those unrepresented at the negotiating table—are
no less important at the international level. Indeed, they are of particular
relevance when the negotiating process takes place in the context of
military occupation. When the norms in question are central to the proper
functioning of the international system, moreover, the entire international
community has a stake in compliance with them, if only because noncompliance creates a precedent that may encourage illegal behavior by
others and may compromise the legitimacy of international efforts in other
contexts to respond to it.
Second, clarification by the international community of the content and
implications of legal rules and of the costs of failing to reach an agreement
in accordance with them may bolster not only the fairness of a negotiated
outcome, but also the efficiency of the negotiation process.
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What is more critical—and more feasible— at this juncture is a concerted
effort by states and international institutions to articulate a common
understanding regarding the applicability and implications of existing norms
in the Palestinian-Israeli context. Such an effort could serve to increase
the compliance-pull of the relevant norms—the shade they offer—by
rendering them more determinate and bolstering their perceived legitimacy.
It could also serve to facilitate the imposition of costs on the parties for
failure to comply with the norms, extending the norms' shadow over future
bargaining.
The perceived inefficacy of solutions prescribed by international legal
norms is in some ways a more difficult challenge to overcome. To a certain
extent, it can be addressed through persuasive discourse—by moving
beyond simply reciting norms to explaining how the other party's equitable
concerns can be addressed within the framework of law. As the Israelis
made clear during negotiations over water issues, a party will hesitate to
embrace a norm as a guiding principle for talks without some idea of its
implications and without confidence that the proposed legal framework is
responsive to the party's needs. Although it may seem to be putting the
cart before the horse, a detailed explanation of the practical consequences
of accepting particular legal rules as standards for the resolution of disputed
issues may be necessary to persuade the other party to embrace them. In
an international system that continues to be built on consent, adversarial
legal arguments devised for the courtroom are unlikely to be effective in the
negotiating room, even if they are emotionally satisfying.
Discourse about the responsiveness of legal norms to equitable concerns
should not, moreover, be confined to the negotiating room. As Harold
Koh has argued, governments' internalization of international norms is
often the product of interaction at the transnational level—among a range
of governmental and non-governmental actors—rather than solely at the
intergovernmental level. This is not simply a matter of public relations,
though outreach of that kind is important; it is also a matter of making the
case in the myriad forums where government officials, judges, academics,
and technical experts interact.
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Its tremendous international influence and its Security Council veto
rendered it capable of blocking almost any effort to impose terms (or some
form of censure) on the parties if they failed to reach agreement, as it had
demonstrated repeatedly during the decade leading up to the Camp David
summit. Indeed, in a unipolar world, the shadow of the law is shaped by—if
not coextensive with—the shadow of American power. Accordingly, the
unwillingness of the Clinton team to entertain Palestinian legal claims at
Camp David, and the indication it provided of the attitude the U.S. was
likely to assume if the parties failed to reach agreement, seriously eroded
the credibility of the Palestinians' invocation of "international legality"; it
shortened the shadow of the legal norms on which the Palestinians were
basing their positions. It consequently is unsurprising that, following
President Clinton's angry rebuke of Palestinian negotiators at Camp David,
the Palestinians turned increasingly to citing legal norms as persuasive
standards in negotiations rather than demanding agreement on them as a
pre-condition for further talks. It also is unsurprising that the Palestinians
increasingly based their arguments on non-legal grounds, both political and
practical.

How Can Law Work Better?
In order for legal rules to function better when Palestinians and Israelis
try again to resolve their dispute at the negotiating table, efforts must be
undertaken to address the factors that constrained their capacity to bolster
the efficiency and fairness of the parties' last attempt to negotiate a peace
agreement.
The parties' disagreements about the applicability and determinacy of
legal rules, as they bear on the issues in dispute, oblige a response on
several levels. At a basic level, there continues to be a need for further
development of international legal rules to ensure that they are responsive
to recent transformations in the international system, including evolving
conceptions of state sovereignty, global security, and the relationship of
both to individual rights. That process, however, is likely to be slow; and
the need for flexibility in international rules—both to garner support for
them from ever-reluctant governments and to ensure that the rules have the
capacity to accommodate equitable concerns—will limit the determinacy of
even those rules that are embraced by the international community.
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It was also motivated, they said, by two elements of Israel's "national
security concept": skepticism about the capacity of a peace agreement
with the Palestinians to eliminate security threats from elsewhere in the
region and an unwillingness to compromise Israel's independent defensive
capacity—to place Israel's security in the hands of others.
Policy concerns of this kind made it difficult for the parties to agree that a
set of norms, such as those defining the sovereign rights of states, would
serve as guiding principles for the talks. They also limited the persuasive
force of the legal rules invoked by the Palestinians, the Israelis questioning
the extent to which the rules were responsive to the geo-political context
in which the parties were negotiating. What was in dispute in this context,
however, was not the content of the norms, but the value of the ideas they
embodied. By challenging the efficacy of the norms, the Israelis were
asserting that international law offers little shade.
The final — and perhaps most significant — factor that diminished the
influence of legal norms in the negotiations was the lack of recourse to thirdparty adjudication and enforcement. In the late 1980s and 1990s, a broad
cross-section of the international community undertook in the U.N. General
Assembly to define a substantive framework for the resolution of permanent
status issues, often through reference to international legal norms. From
the beginning of the peace process, however, the United States declined
to participate in such efforts, insisting that the Palestinian-Israeli conflict
could be solved only through bilateral negotiations and refusing to support
(or, indeed, permit) "a competing or parallel process" in the United Nations.
Once permanent status negotiations commenced, moreover, American
officials expressed impatience with appeals by the Palestinians to weigh
in on legal disputes. When President Clinton did eventually offer a set of
"ideas" for resolution of key issues in December 2000, he referred to the
parties' legal terms of reference only briefly—and in instrumental rather
than prescriptive terms.
Although Israeli negotiators had responded dismissively to Palestinian legal
arguments in the first rounds of negotiations, stating explicitly that "no one
can force Israel to adopt another interpretation" of disputed norms, the
American response to them challenged the Palestinian approach in a more
fundamental way. The United States, after all, was not simply a mediator.
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Implicit in their argument was the idea that, if Palestinians and Israelis each
came to the table with different views about the applicability of the norms,
the norms themselves were insufficiently determinate to guide resolution of
disputed issues.
At a basic level, at least, disputes between Palestinians and Israelis about the
applicability and determinacy of legal rules do seem to have constrained their
influence on the negotiations in a number of ways. In the absence of efforts
by authoritative members of the international community to weigh in on the
matter (an issue explored further below), the parties' disagreement blurred
the lines of the zone of lawfulness within which they were bargaining. Thus,
although international law's prohibition of acquiring territory by force is a
jus cogens norm, that norm could not operate to rule out certain deal points, to
narrow the scope of bargaining, if its applicability and interpretation were in
dispute. Moreover, to the extent that influential third parties (like American
officials) were persuaded that norms were inapplicable or indeterminate, it
made invoking the norms an ineffective means of bolstering the credibility
of a party's reservation point because uncertainty about whether or how the
norms applied made it less likely they would be imposed on the parties in
the absence of a negotiated agreement—the norms cast a minimal shadow
over bargaining.
The parties' differences about international law, moreover, were not limited
to disputes about international norms' applicability and determinacy. Israelis
also challenged the efficacy of the solutions prescribed by the norms. The
parties' negotiations over future security arrangements offer a particularly
good illustration of this kind of debate. By September 2001, Israeli
negotiators had acknowledged that a Palestinian state would be established
in the West Bank and Gaza Strip and that it would have sovereign powers in
many spheres. They sought, however, to obtain the Palestinians' agreement
to a number of significant derogations from their sovereignty. The Israeli
team was not, by this stage, challenging the Palestinians' entitlement to
territorial sovereignty; instead, they were arguing that structuring the
agreement solely around sovereign rights would produce an undesirable
outcome. Their position, they explained, was animated in part by practical
considerations (such as the difficulty of dividing control over civil aviation
in view of the size and idiosyncratic contours of the two states' territories).
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Why Didn't Law Work in Palestinian-Israeli Negotiations?
Several factors constrained the functioning of legal rules in PalestinianIsraeli permanent status negotiations: disagreements about the applicability
and determinacy of legal rules; skepticism about the efficacy of solutions
prescribed by legal rules; and the perceived lack of recourse to third-party
adjudication and enforcement of legal rules. Each is considered in turn
below.
Explicit discussion by the parties of international law was rare during the
peace talks. To the extent it did occur, however, the discourse provides
some sense of at least the stated rationales for Israeli negotiators' reluctance
to use international legal rules for the purposes described above. The Israeli
team advanced two kinds of legal arguments. First, they argued that the legal
norms on the basis of which Palestinians urged resolution of many disputed
issues were inapplicable to the Palestinian-Israeli conflict. For example,
they argued that the principle of the inadmissibility of the acquisition of
territory by force, affirmed in U.N. Security Council Resolution 242, was
inapplicable to the West Bank and Gaza Strip because there was no recognized
border between Israel and the occupied territory prior to 1967; and they
rejected the argument that Israel's peace agreements with Jordan and Egypt
established precedents with respect to the applicability and content of the
norm because of this claimed difference in the factual contexts. As noted
above, they made similar arguments about the applicability of the Fourth
Geneva Convention, claiming that Israel was not a belligerent occupant in
the West Bank and Gaza Strip because they were not recognized as the
sovereign territory of a state prior to 1967.
Second, arguments about the applicability of international norms were
closely linked to questions about their determinacy. In water negotiations,
indeterminacy was raised explicitly: Israeli negotiators expressed
unwillingness to agree to legal principles the implications of which, they
argued, were unclear; and they took the position that international law is too
"vague" to provide a useful framework for resolution of water issues. The
disputes, in border negotiations, about the applicability of the principle of
the inadmissibility of territory by force and the Fourth Geneva Convention
may also be seen as arguments about the determinacy of these norms.
Israelis were arguing, after all, that it was unclear how these norms applied
in the context of the Palestinian-Israeli conflict.
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capacity of international legal rules to serve the functions described above,
however, is diminished by the indeterminacy resulting from the relative lack
of development of international norms and by the relative unavailability
of avenues for adjudication and enforcement of international legal rights.
Obviously, at the international level, no court or police force stands ready
and able to interpret and enforce the law.
Indeed, issues of determinacy and enforcement loom particularly large
when the rules at issue are mandatory in nature. Although an agreement
that contravenes a peremptory norm of international law is unenforceable
under the law of treaties, the persistent lack of consensus regarding which
norms are jus cogens — and regarding the specific content of norms that are
so recognized — makes the post hoc invalidation of a treaty on these grounds
an uncertain prospect, potentially diminishing the influence of these norms
on bargaining. Indeed, the application of even clearly defined jus cogens
norms has proven difficult when strict adherence to the norm has been seen
to undermine competing values. For example, although the prohibition
of acquisition of territory by force has universally recognized jus cogens
status, the international community, in the interest of bringing an end to
armed hostilities, has endorsed agreements whose terms arguably derogated
from the rule.
The influence of law does not, however, turn entirely on the possibility of
enforcement. Legal rules may offer shade to negotiating parties even when
they fail to cast a shadow: Normative theory suggests that they may influence
bargaining behavior because of their perceived fairness, at least insofar
as they were developed pursuant to processes perceived to be legitimate.
Institutionalist theory suggests that they may influence bargaining because
of the reputational costs of non-compliance with them—costs that may
hinder access to beneficial international regimes. And Liberal theory
suggests they may influence bargaining because domestic constituencies
demand adherence to them.
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Mnookin and Kornhauser acknowledged that legal rules also serve other
functions in the bargaining process — determining, for example, who is
entitled to participate and the form an agreement must take and defining
minimum standards with which an agreement must conform. They argued,
however, that "the primary purpose of the legal . . . system should be to
provide a framework for private ordering." "After all," they asked, "who
can better evaluate the comparative advantages of alternative arrangements
than the parties themselves?"
Legal rules may facilitate private ordering in several different ways. They
can be used to fill in gaps in an agreement, obviating the need to negotiate, in
detail, every aspect of the parties' future relations. As an expression of best
practices or by virtue of their objectiveness, they can provide a standard with
which to evaluate the efficacy or fairness of a particular proposal. And, as
Mnookin and Kornhauser illustrated, they can help parties to identify their
own best alternative to a negotiated agreement, as well as their adversary's.
Put another way, by defining the likelihood and contours of a legal remedy,
they enable bargaining parties to decide at what point it is preferable to walk
away from a deal.
Although facilitating private ordering may be law's primary contribution
to negotiation processes, it is not its only role. Legal rules also may serve
a normative function, injecting standards of procedural or substantive
fairness into the bargaining process. These constraints — called "mandatory"
or "immutable" rules by contracts theorists — may be "justified either
by 'externalities' or 'paternalism' in that lawmakers might make rules
mandatory to protect people not in contractual privity (e.g., as in the
mandatory prohibition of criminal conspiracies) or to protect people who
are parties to the contract itself (e.g., as in the mandatory prohibition against
contracting with infants)." Whether protecting the weaker party to the
negotiation or those unrepresented at the table, mandatory rules comprise
the hard borders of what may be called the zone of lawfulness. Deal points
outside that zone, while potentially acceptable to both negotiating parties,
are not sanctioned by law.
State practice suggests that law can and does serve similar functions in
bargaining at the international level. Although the primacy of consent
in the international system means that few rules of international law are
considered mandatory, certain rules — jus cogens norms — cannot lawfully
be varied by negotiating parties even if they would choose to do so. The
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Near the end of my intervention, just as I was describing the position of the
International Committee of the Red Cross on the issue, my Israeli counterpart
interrupted me and said, "Omar, with respect, we don't care who thinks the
Convention is applicable. It is our position that international law is relevant
in bilateral negotiations only if both parties agree on its applicability and its
interpretation. Unfortunately we agree on neither. Unless you want to take
it up with the Security Council, I think that's the end of the discussion."
Was he right? The roles international law has played — and should play
— in Palestinian-Israeli peace talks are a topic I have explored in some depth
in a recent article. In this essay, I present the highlights of that analysis.
Drawing on the work of contract, negotiation and international relations
theorists, I begin by sketching a theoretical framework for analyzing the
functions of law in international bargaining. I then turn to exploring the
factors that diminished the effectiveness of international law in PalestinianIsraeli peace talks. I conclude by identifying ways that law may be used
more effectively as a tool for efficient resolution of disputed issues and as a
means of promoting compliance with international standards of fairness

The Functions of Law in International Peace Negotiations
In their influential 1979 article examining how the formal legal system
affects dispute settlement outside of courts, Professors Bob Mnookin and
Lewis Kornhauser examined the behavior of parties to divorce negotiations
(which present an apt, if unhappy, analogue to Palestinian-Israeli peace
talks). In a phrase that has become famous, they observed that bargaining
between the parties takes place "in the shadow of the law." By that, they
meant that parties' negotiating behavior is influenced by "the bargaining
endowments created by legal rules that indicate the particular allocation
a court will impose if the parties fail to reach agreement." While parties
may choose to conclude an agreement that departs from the allocation of
rights and obligations that the law would prescribe if they litigated instead
of negotiating, the anticipated results of that potential litigation give parties
"bargaining chips" that shape their preferences and positions. The value
of these bargaining chips — the length of law's shadow — is affected by
"the degree of uncertainty concerning the legal outcome if the parties go to
court" and "the parties' attitudes towards risk."
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Finding Peace in the Shade of the Law
Omar M. Dajani*

From September 1999, shortly after Ehud Barak was elected Prime Minister
of Israel with a mandate to negotiate a comprehensive peace settlement,
until June 2001, a few months after negotiations were suspended by Israel's
newly elected Prime Minister, Ariel Sharon, I served on a team of legal
advisers to the Palestinian team in negotiations with Israel. Why we failed
to conclude a peace agreement, and how to apportion blame for it, has been
a focus of considerable controversy, and it is not my intention to enter
the fray in this essay. But the process in which we participated — and its
failure — raise some difficult questions about the appropriate role of law in
international conflict resolution processes. I believe that Palestinians and
Israelis had different answers to those questions; and, although I do not
believe that our tragic failure to reach an agreement was inevitable, I do
think that those differences contributed to the demise of the peace process.
The nature of those differences became clear in an early negotiation session
on borders and security in December 1999. The Palestinian negotiator,
General Abdel-Razzak al-Yehya (now Interior Minister in the government
of President Mahmoud Abbas), argued that discussion should begin
with a dialogue between the two sides' legal advisers regarding the legal
framework for the negotiations. The Israeli team objected that we would
never commence negotiations if we began with legal arguments, but they
eventually acquiesced. As the Palestinian lawyer in the room, I figured that
my moment had arrived. Armed with three large binders of legal materials
prepared by our team, I began a long disquisition on the applicability and
implications of the Fourth Geneva Convention.
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The Oslo agreements and the establishment of the PNA led to more formal
French-Palestinian relationships, with official agreements of cooperation
and new instruments of dialogue. But non-governmental diplomacy
remained active in many fields, through the NGO platform for Palestine
or decentralized cooperation between municipalities and local councils,
promoting grass-root understanding, especially during the second intifada.
Most polls show strong support in the French public for the Palestinian
cause and the 2-state solution, support being greatest among youth and those
with a higher level of education. Some forty years and two generations after
the emergence of "Palestine-in-France", the Palestinian issue concerns far
more than a militant network and has become a fixture within the French
mainstream.
Jean-Pierre Filiu is Associate Professor at Paris's Institute for Political Studies
(Sciences-Po) and the author, among other publications, of Mitterrand and
Palestine (Paris: Fayard, 2005).
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In fact, after having spoken in front of the Knesset in March 1982 about the
PLO and the Palestinian state, Mitterrand twice engaged in risky and heavy
rescue operations to save Arafat and the PLO leadership from annihilation
in Lebanon: once from Beirut besieged by the Israeli army in August 1982;
and then from Tripoli besieged by the Syrian army in December 1983. Both
operations involved the French army and navy, while exposing France to
terrorist attacks, especially with the killings at rue des Rosiers in August
1982, in the heart of Paris's historically Jewish district. "Palestine-inFrance" was therefore crucial in mobilizing public opinion in support of
these courageous moves by Mitterrand, that, it must be noted, were widely
supported in France.
Mitterrand' s invitation to Arafat in May 1989 caused another great debate,
but this two-day official visit was really the climax of "Palestine-inFrance". All its components gathered for the iftar party that Arafat hosted
at the Institute of the Arab World near the Notre Dame Cathedral. The
most militant "Palestine-in-France" people were also there when the PLO
leader, at the Pere Lachaise cemetery, honored all the "Palestinian martyrs"
who had fallen on French territory. And all of them rejoiced at the honors
received by President Arafat at the Elysee palace and when he declared that
the PLO charter was "obsolete" (caduc) on French television. This meant
an important political breakthrough for the PLO, a few months after the
proclamation of the State of Palestine by the PNC in Algiers.
The PLO office in Paris had already been upgraded to a "General Delegation
of Palestine", the French protocol using the semi-embassy category that
had only been granted before to Québec, whose right to self-determination
France had constantly supported over the years. Leila Shahid, who became
Palestinian Delegate General in 1993, enhanced her status as a political
and media reference on the French scene. She extended her networks far
beyond "Palestine-in-France", delivering joint conferences with the Israeli
ambassador during the golden years of the peace process, or going to
the French suburbs to slam anti-Semitism. After her transfer to Brussels
in 2006, this mission was taken over by the new Delegate General, Hind
Khoury, supported by Palestine envoy to UNESCO, Elias Sanbar, one of
the historical pillars of the "Revue d'Etudes Palestiniennes".
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Germany demanded Abou Daoud's extradition for his involvement in the
1972 Munich terror attack, but France expelled Abou Daoud, whose lawyer
was then Roland Dumas. Faced with intense Israeli and US criticism,
President Giscard d'Estaing stated that "France and its people have no
lesson to receive from anyone". But the trail of political killings was not
over: Kalak was murdered in August 1978 by the Abou Nidal group, in
the framework of the larger "war of the shadows" raging between Iraq and
PLO. Ibrahim Souss became the new PLO representative and was to hold
this position for 15 years.
1980 was a crucial year for the development of the Palestinian cause in
France, with the different branches of "Palestine-in-France" actively
involved, whether "France-Palestine" or the "Association medicale
franco-palestinienne". President Giscard d'Estaing publicly endorsed
the Palestinian right to self-determination and convinced his European
colleagues to support it through the famous Venice declaration, that also
called for the PLO to participate in future negotiations. At the same time,
Mitterrand called for mutual and simultaneous recognition between Israel
and the PLO, to the great dismay of his Israeli Labor friends who were still
clinging to the so-called "Jordanian option". Georges Marchais also invited
Arafat to Paris on behalf of the French Communist Party, but the PLO leader
expected a state invitation, and not a party invitation, so the Communist
secretary general traveled to Beirut to visit Arafat. Also noteworthy was the
launching in Paris of the French version of the Journal of Palestine Studies,
sponsored by the Parisian publishing house Editions de Minuit. The Revue
d'Etudes Palestiniennes has ever since constituted the intellectual and
cultural reference for the Palestinian issue in France. An indication of the
importance of this issue was the staunch debate about the Palestinian state
that took place in May 1981 during the TV confrontation between Giscard
d'Estaing and Mitten-and, five days before the latter's election as president
of the Republic.
While the new socialist president was considered in the Arab world as an
unconditional supporter of Israel, most of the militants of "Palestine-inFrance" shared a leftist vision of the world. The new minister for Foreign
Affairs, Claude Cheysson, had even experienced the 1948 conflict as a
UN official to Palestine and this direct involvement had shaped his deep
sensibility to the Palestinian ordeal.
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The writer Jean Genet spent months among the refugees in the Jordan valley
and around Amman, even after Black September, an experience he wrote
about in his last and unfinished novel, "Un captif amoureux".
On the Palestinian side, Daoud Talhami was the first GUPS delegate to
France in 1965 and opened channels of solidarity in the French universities.
This political activity was enhanced after 1969 and Mahmoud Hamchari's
mission as Fatah representative in Paris. Hamchari had his first contacts
with the French ministry of foreign affairs in 1971 at sub-director level
and he developed this promising dialogue until December 1972, when an
Israeli commando bombed Hamchari's apartment. This undercover attack
is vividly described in Steven Spielberg's "Munich", with the Palestinian
actor Hyam Abbas as Hamchari's wife. Mahmoud Hamchari was not killed
on the spot and died only after one month of agony.
Mahmoud Saleh was the next Fatah representative in Paris and was replaced
in 1974 by Ezzedine Kalak, who had a broader PLO mandate. Talented
and dynamic, Kalak relied initially on the different trends of "Palestinein-France" to generate more solidarity with the Palestinian people. He
was helped in his mission by significant breakthroughs in the Palestinian
and the Arab arenas, namely the PNC's acceptance of the step-by-step
liberation of Palestine, and the Rabat Arab summit recognizing the PLO
as the sole legitimate representative of the Palestinian people. In February
1974, Francois Mitterrand, the leader of the socialist party, met with Yasser
Arafat at Mohammad Hassanein Heykal's home in Cairo. Eight months
later, French minister for foreign affairs, Jean Sauvagnargues, received
Yasser Arafat in Beirut, at the French Residence des Pins, and therefore
on French territory, describing "Monsieur le Président" as "realistic and
moderate" and even finding in him a "statesman's dimension". The outrage
was heavily publicized in Israel and in the USA, and France waited another
year before allowing the PLO to open an "information and liaison office"
in Paris.
In June 1976, France voted in favor of a UN Security Council resolution
calling for the "Palestinian right to an independent state in Palestine", which
was vetoed by the USA. A few weeks later, Francois Mitterrand, as leader
of the opposition, also came out publicly in favor of a "Palestinian state".
Another crisis erupted in January 1977 when Abou Daoud led the PLO
delegation to the funerals of Mahmoud Saleh, who had just been killed in
Paris.
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"Palestine-In-France":
Engaged Diplomacy and Diplomatic Engagement
Jean-Pierre Filitf'

"Palestine-in-France" is an expression coined by the French academic Alain
Chenal to describe the loose coalition of goodwill and militant energy that
for many years supported the Palestinian cause in France, paving the way for
more formal diplomatic relations between the two nations. We will attempt
here to shed some light on this kind of non-governmental diplomacy and
how it interacted with the more official contacts between France and the
PLO, especially before the establishment of the PNA.
"Palestine-in-France" emerged during the late sixties and this militant
network recruited basically among two political families. The first was made
up of die-hard Gaullists and the Christian leftists who had already been
involved in solidarity with the Algerian people in their fight for independence.
Personalities like Louis Terrenoire or Lucien Bitterlin, newspapers like
"Temoignage Chretien" were very active in that respect. They could base
themselves on the famous press conference held by General de Gaulle in
November 1967, when, still speaking about "Palestinian refugees", he talked
about Israeli "occupation, that cannot go without oppression, repression and
expulsions, and that generates resistance described as terrorism".
The second main component of this nascent "Palestine-in-France" was
the far left, with a strong emphasis on Maoist organizations (mainly
Alain Geismar's Gauche Proletarienne), even though Trotskyists (Ligue
Communiste Revolutionnaire) and other groups were also involved. In the
aftermath of Mai 68, numerous militants travelled to Jordan and practiced
active solidarity with the Palestinian struggle. Jean-Luc Godard, of Swiss
origin, even prepared a movie in the PLO-run refugee camps.
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A comprehensive reference list of literature needs to be drawn up, as well as
a "negotiations dictionary" of main principles and concepts.
Palestinians should establish their own claims commission to register claims
according to a set of internationally accepted criteria, without waiting for a
final status agreement.
Relevant cases, in particular the Cypriot one, should be studied, as there are
some precedents in terms of claims directed towards Turkey which have
been addressed to the European Court of Human Rights.
A Palestinian narrative on the Nakba which is both historically accurate
and politically relevant might be generated, for both public and educational
purposes.
An annual Palestine Refugee Report could be produced including socioeconomic issues, providing background for negotiations, describing the
relationship with host governments as well as the various service providers,
analyzing gaps and needs, dealing with questions of international law,
residency issues in host countries, etc. — all these things may also be
arranged within the existing academic work of universities without incurring
significant additional costs.
One should not miss out on the practical aspects and the architecture of
the implementation mechanism, which likewise requires timely policy
discussions within the UN system regarding return, resettlement, relocation
and compensation. More particularly, experiences with shelter programs
across the region for Palestine refugees by UNRWA should be analyzed
to understand more clearly the potential limits and possible conflicts
that might emerge, ascertaining all along that refugees are satisfied with
projected outcomes, failing which even signed agreements could once again
collapse.
These and other strategies need to be elaborated and taken on in an
institutionally organized manner, in order to counter Israeli arguments,
which would otherwise permit the Israelis to continue to project wrong as
right, based on their superior diplomacy. The purpose of such measures will
make it possible for the equation to be reversed, and justice, which is on the
Palestinian side, to appear for what it is and, finally, to prevail.
9

studies was welcome, and the recognition that refugees constituted an
important item on the negotiation agenda, the emphasis was placed on a
`problem' that had to be overcome or finessed than a just cause that needed
to be addressed.

Recommendations:
Forty years of Israeli occupation have come and gone, and 60 years since the
Nakba, with the creation of the Palestinian refugee problem, are imminent.
A variety of other milestones have likewise been registered: Camp David I,
the Madrid conference, the Oslo accords, the establishment of multilateral
working groups including that on the refugees, the resumption of bilateral
negotiations, Camp David II, the Taba negotiations, and an endless list
of so-called second track initiatives. All of them failed to achieve, move
towards or even establish parameters for a just and lasting solution to the
Israeli-Palestinian and Arab-Israeli conflicts.
Palestinians need therefore, as a matter of reciprocity, to maintain their
maximalist positions on return and compensation, basing themselves on
the irrefutable legal framework, and employing a sound communications
strategy.
Negotiators and their institutional constituency, including individual
researchers, community representatives and other civil society exponents in
and outside of Palestine need carefully and critically to move away from their
intense personal perceptions and interpretation, even as they reformulate
and restate common principles, guidelines, codes of conduct, as well as
the framework and architecture for negotiations specifically on the refugee
portfolio. Here too, there is an indispensable need for a communications
strategy, with all its internal and external components, and for utilizing print
and audiovisual means including Information Technology.
This could be combined with systematic reporting on the treatment of the
refugee question in the international media, while designing television
documentaries and organizing talk shows.
There is a pressing need to establish a clearing house function for research
that should directly feed into policy formulation and negotiation strategy.
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political space within Europe through participation in popular culture and
sports events, something which strengthens commonality in other fields.
The refugee question was neglected because no common base had been
worked out between the parties, and it was felt that progress needed to be
made elsewhere. History has shown that this was a miscalculation: progress
needs to embrace all fronts, none of which can be deferred, since it means
that there is no common framework, and therefore no trust.
From the time of Oslo, the PLO feared tackling the issue, given the broad
opposition to selling the refugees short, at a time when the leadership was
seeking to reconcile opposition factions who had looked askance at Oslo,
which was true of Fatah cadre who had remained outside of Palestine,
whether in Tunis, Damascus, Amman or Beirut, and notably including
military wings of the various organizations.
In fact, the PLO could have drawn extensively on an available base
of Palestinian competence within Gaza and the West Bank as well as
internationally and put together a multidisciplinary team of experts able
to work comprehensively according to an agreed research agenda on the
question of the Palestine refugees. Because it failed to place the issue
within a structure of its own making, the PLO lost the initiative to the
donor community, which has funded and designed the pertinent research,
moving ineluctably away from political, social and economic issues as well
as services, to models of compensation and absorptive capacity issues, in
Gaza, the West Bank and elsewhere.
Israel and the international community were derelict in blocking any
negotiating prospects after the outbreak of the second Intifada, concentrating
instead on obtaining results through military repression in the first instance,
and more recently economic strangulation combined with sanctions. Instead,
sociological models of conflict research and analysis would have proven
after the first two years of the second Intifada that the conflict readiness of
the Palestinian population was being scaled up due to the continuing effort
to survive and adapt.
Meantime, research on refugees, since the Madrid/Oslo watershed, while
treating the issue as a political one needful of solutions rather than the
previous approach which stressed management and humanitarian assistance,
adopted a politically realist approach. While the shift to solution-oriented
7

Refugee rights need to be considered as possessing simultaneously both
individual and collective characteristics. In viewing them in this light,
Palestinians could turn to established precedents such as the Bosnia and
Kosovo examples, where the collective rights to an entity or state were
preserved alongside a mechanism for any number of individual refugees
to assert their claims for repatriation, restitution and compensation. These
solutions necessitated the establishment of claims commissions as part of the
negotiated settlements. The right of individuals to assert their claims was thus
preserved independently of the outcome of the self-determination issue.
Meantime, one should never again lose sight of the key issues for negotiations,
no matter how much of an interim arrangement one is involved in. These are
essentially: that Israel must be made to accept responsibility for the 1948
refugee tragedy as well as the principles enshrined in UN Resolution 194,
namely return or compensation; that one should seek out commonly agreed,
objective and internationally acceptable criteria and definitions for numbers
of 1948 refugees as well as 1967 'displaced' persons; that one should work on
agreed repatriation mechanisms and schemes based once again on UN 194,
in addition to relevant international legal provisions and past experiences in
the international context; that one should agree on a compensation regime
again based on relevant provisions of international law and a clear set of
economic criteria; that for those who agree on resettlement, one should
work towards agreed principles involving a consensus of states concerned,
most notably Palestine, host countries, and various third countries.

Why was the refugee question neglected in negotiations?
Israel, despite the fact that its position is in contradiction with international
law, succeeded with a great effort in public diplomacy, information
campaigns, and corridor diplomacy, and relying on political changes within
Europe, in securing its positions, as it did with the negotiations portfolio as
a whole.
In the process, it achieved some of its long standing political goals, such as
inclusion in the Western group, upgrading its relationship with the European
Union through a "Neighborhood Association Agreement," inclusion in the
UEFA Cup and European soccer championship, inclusion in the Eurovision
song contest, and so on. While apparently pertaining to a different register,
these integrative measures gave it additional overall recognition and also
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In May 1996, final or permanent status negotiations were formally restarted
but no substantial issues were discussed as agreements dealt with limited
redeployments and security issues — day-to-day operational questions
which by definition hamper, impede and immobilize core negotiations,
rather than the essential two-track negotiating framework which would be
essential to any process bearing prospects for success. Finally, the 2001 US
"bridging proposal" was unacceptable to the PLO, even through it proposed
the recognition of the right of return, because it limited it in advance to
the future Palestinian state, including areas proposed for a land swap, but
excluding the state of Israel.
As can be seen from this rapid overview, the issue of Palestinian refugees
was doomed to diplomatic failure from the outset, because of the narrow
and marginalizing way in which the parties defined it as a matter for
negotiation. Meantime, the variety of informal or semi-informal initiatives
and agreements were likewise doomed to failure. These included the 1995
Abu Mazen — Yossi Beilin talks, the 'Voice of the People Initiative' and the
`Geneva Accords', because even when the right to return was mentioned, it
was subject to such caveats by the US (Clinton and Bush) as well as the EU
that it lacked the slightest credibility on the Palestinian side. These caveats
included statements regarding "realities on the ground" and "viability,"
intended to gain diplomatic acceptance for minimalist positions through
diplomacy before official negotiations have even begun, thus challenging
the very principles on which the just solution of the refugee problem must be
based, which are those of international law, grounded in UN resolutions.

The essential diplomatic framework: international law
Palestinian refugees and those who negotiate on their behalf have every
reason to look at the legal aspect of the issue first and foremost, given
that the UN, in hundreds of resolutions, has recognized that it bore a large
part of responsibility for creating the refugee situation in the first place by
passing UN Resolution 181 and that the Palestinian refugee question was
to be resolved through repatriation and compensation, according to UN
Resolution 194, which was approved by all states excepting Israel.
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Refugee-related issues were to be dealt with in the context of the newlyintroduced Multi-Track Diplomacy, involving a set of 'tracks', each one of
which was a world unto itself, although it was recognized that there were
numerous overlapping points, which taken together constituted a whole,
made up of such elements as refugees, environment, water, economy,
health, and so on. Peacemaking thus became a bureaucratized multifaceted
process lacking the urgency and passion of effective diplomacy. Diplomacy
merged with the business of conflict resolution. In 1992, when the Middle
East Peace Process (MEPP) came into existence, the Refugee Working
Group was established, with Canada as the appointed/anointed gavel holder
(chair). Instead of viewing the issue as a seamless whole, it was once again
broken down into constituent parts, each chaired by a specific Western
government and including databases, human resource development, refugee
health, welfare and infrastructure, family reunification, and so on. This was
a further recipe for ineffectiveness, bureaucratization and failure. In fact,
eight sessions were held, the last in December, 1995 in Geneva.
The 1993 Declaration of Principles on Interim Self- Government
Arrangements (DoP) only refers to UN Resolutions 242 and 338 while
UN Resolution 194 pertaining to the Palestine refugees was left out. The
issue of the 1967 'displaced' Palestinians was to be tackled by the so-called
Quadripartite Committee, made up of Israel, the PLO, Jordan and Egypt.
Once again, the issue of the Palestine refugees was deferred to putative
permanent status talks. The same fate befell the refugees under the terms
of the 1994 Gaza-Jericho Agreement, which limited itself to a mention of
displaced Palestinians from 1967. As for the Quadripartite Committee, it
stopped meeting in 1997. The parties haven proven incapable of reaching
agreement on definitions, numbers and other preliminary questions.
The 1994 Jordanian-Israeli Peace Treaty likewise bears no reference to
Resolution 194, and suggests that solutions need to be found within the
context of recently established forums such as the Quadripartite Committee,
the Refugee Working Group and most importantly, in permanent status
negotiations. Nor does the so-called Oslo II agreement of 1995 bear any
mention of Resolution 194.

4

Agreement, the US's Greater Middle East Initiative, and so on). EU and
US policy have clear criteria in common, such as democratization, free
trade, social and cultural cooperation and "security and peace." For both
Europe and the US the region is a crucial energy supplier but also an area of
potential migration and conflict.
The Arab-Israeli and Israeli-Palestinian conflicts have produced and
continue to produce an endless number of UN General Assembly and
Security Council resolutions, all of which are presumably in favor of
peace and a two-state solution. Lately, they have come to express a firm
commitment towards the creation of a Palestinian state. The International
Court of Justice's Advisory Opinion on the separation wall has very
prominently re-emphasized the fact that Israel is occupying Gaza and the
West Bank including East Jerusalem - the validity of international law and
specifically International Humanitarian Law thus cannot be challenged. The
fact that UNGA Resolution 194 has been affirmed over one hundred times
is the strongest evidence of its authority as customary international law
on the Palestinian refugee question. These are in and of themselves great
achievements of Palestinian and international diplomacy. But they have
not changed the situation for Palestinians individually and collectively, and
political negotiations are stalled. Meanwhile, changes in the international
power configuration seem to offer renewed avenues for diplomatic efforts,
given the increasing weight of actors such as China, India, Russia, Africa
and Latin America, which increasingly challenge the global order. True,
Washington, Brussels, London, Paris and Berlin remain major forces, but
they are forced to recognize the importance of others, which have become
economic powerhouses eager to move to center stage.

The Palestine Refugee Question in the Middle East Peace
Process since 1991
Israel's constant refusal to accept an international conference under UN
auspices is partly due to the lurking presence of the refugee issue, which
would figure prominently in any UN-brokered agreement. Instead, the
refugee issue was skirted in all international venues, beginning with the
1991 Madrid Middle East peace conference. In the ensuing negotiations, the
refugee question was deferred to final status talks, although a decision was
taken to deal with the issue of Palestinians 'displaced' in 1967.
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Golan Heights and Egypt's Sinai came under Israeli occupation, a further
300 000 Palestinians from the Gaza Strip the West Bank were driven across
the Jordan River. This included some 175 000 UNRWA-registered refugees,
who thus became displaced for the second time.
Nowadays, approximately 4.5 million Palestine refugees are registered with
UNRWA and their numbers increase by about 3% annually. Two-thirds
of Palestinians residing in the Middle Eastern region are refugees, their
descendants or displaced persons. Some 30% or about 1.4 million registered
UNRWA refugees live in 59 recognized camps served by UNRWA, in the
Gaza Strip, the West Bank, Jordan, Syria and Lebanon. Living conditions of
camp refugees are generally poor with a high degree of poverty in the Gaza
Strip and in Lebanese and West Bank camps. The quality of basic services
is threatened, as UNRWA is not able to receive adequate funding from the
international community, while the man-made humanitarian crisis in Gaza
and the West Bank forces it to raise at least another $ 150 million annually.
A striking reality is that a majority of Palestine refugees reside less than 150
km from their original place of residence. This geographic vicinity makes
it virtually impossible to replace the current narrative and perceptions of
the refugee population, which is immersed in a rights based approach,
and to replace it with political pragmatism as demanded by Israel and
some international exponents. It is also noteworthy and important for the
consistency of the refugee narrative and social cohesion that refugees have
to a great extent taken up residence in UNRWA refugee camps according
to kinship and village of origin. The refugee question is the cornerstone
of contemporary Palestinians' identity, political narrative and national
movement. As for the PLO, its roots and national legitimacy are based on
it. It is therefore an existential question for any negotiations, and needs to be
treated as an integral part of a comprehensive solution that hopes to address
all permanent status issues.

The International Environment
The Israeli-Palestinian conflict is a dominant factor in international politics.
Since the 1990s, the foreign policies of both Europe and the United States
have given a clear priority to the Middle Eastern region (the Barcelona
process's Mediterranean Partnership Framework, Euro-Mediterranean
Association Agreements, NATO policy, the US's Middle East Partnership
2

Negotiating the Refugee Question: a Trail of Missed
Opportunities
By Fritz Froehlich*

Historical Introduction
The Palestinian refugee question originates from two major conflicts: the
1948 and the June 1967 wars. The 1948 war was triggered by the asymmetry
and perceived injustice of UNGA resolution 181 of November 29th, 1947,
the so called Partition Plan that allocated nearly 60% of Palestine to the less
than one-third Jewish population that owned less than 7% of the territory.
The war was the cornerstone for the creation of the State of Israel by force
on 78 % of Palestine and uprooted the indigenous Palestinian population.
After the war the United Nations established the United Nations Conciliation
Commission for Palestine that estimated that 726 000 inhabitants had fled to
neighboring Arab states and 30 000 had become internally displaced within
the armistice line. Over 100 000 Palestinians remained and were integrated
within the Jewish State. The physical structure of over 500 villages was
over time destroyed and a few were resettled by Israelis. The land itself
and several homes remain until today state land. Over the decades Israel
introduced legislation to expropriate further or deny return for Palestinians
who have not renewed their residency permits in a timely manner, overstayed
in other countries and so on. Under the so-called family reunification plan
a very small number of Palestine refugees were allowed to return based on
humanitarian considerations.
In December 1949, through its Resolution 194, the United Nations created
UNRWA, devoted to securing socio-economic assistance for the refugees.
When in June 1967 the remaining 22% of Palestine in addition to the Syrian
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