
 

Applicable Law to the Electronic Commerce Contracts

 

Applicable Law to the Electronic Commerce Contracts

 

Applicable Law to the Electronic Commerce Contracts

A Comparative Study

 

Applicable Law to the Electronic Commerce Contracts

A Comparative Study

Applicable Law to the Electronic Commerce Contracts

A Comparative Study

Applicable Law to the Electronic Commerce ContractsApplicable Law to the Electronic Commerce Contracts



Applicable Law to the Electronic Commerce Contracts

 

Applicable Law to the Electronic Commerce Contracts

 

Applicable Law to the Electronic Commerce Contracts

A Comparative Study

 

Applicable Law to the Electronic Commerce Contracts

A Comparative Study

Applicable Law to the Electronic Commerce Contracts

A Comparative Study

Applicable Law to the Electronic Commerce ContractsApplicable Law to the Electronic Commerce Contracts



  



   



  

ABSTRACT



  



   



  



    



  
Abstract 

The study is composed of three chapters. In the first chapter, we have 

clarified the ability of the private international law rules to govern electronic 

commerce contracts, and we have showed the role of contractor's will in 

determining the applicable law. It is concluded that this will -whether it was 

explicit or implicit- is considered to be the original measure that must be 

applied in the beginning. We also determined the measures that can be applied 

by the judge in the absence of the explicit will and the impossibility of 

revealing the implicit one. By reviewing these measures, we concluded the 

hardness of applying the theory of stable measures since it contradicts with the 

variation of the international contracts, its development, and the variation of its 

circumstances. In addition, our research revealed the impossibility of applying 

the measure that leads to the law of contract execution place in the case of 

undetermined that to be taken place from the beginning, or the case of the 

multiple execution places. As a result, we gave preponderance to applying the 

flexible measure that basis on the special performance. We also specified a part 

of this chapter for the electronic consumer's contracts because of its private 

nature, and we concluded that it shall be subject to the law of will or the law of 

consumer's place of residence, which is better for the later

 

In the second chapter, we discussed the trend that calls for the subjection of e-

contracts to substantive provisions, which is described to be international, 

spontaneous and denominational. Also, the sources of these provisions are 

conventions, customs, usages, conduct rules and the standard contracts. And in 

respect with this matter, we concluded the impossibility of considering these 

provisions as a law provisions since they need the element of obligation and 

penalty from one side, and the weakness of such provisions to cover all the 

sides of the e- contracts from the other side

 

The third chapter was meant to explore the comparative law, in particular the 

directives of the European Union. It dedicated a group of provisions derived 

from Rome convention for the applicable law on contractional obligations 

1980. These provisions ensure the role of the will in determining the contract 



  
law, and in the case of that will is absence, the contract is subject to the law of 

the most related country as the law if the country of the main position of the 

provider or the law of consumer's residence to specific conditions for the 

consumer. And in respect with the American legislator, we concluded that his 

trend was special; the (UCITA) confirmed on the role of the will in general, 

and it distinguished between three cases by presenting different solutions 

accordance to each case. That s  why we considered this law to be the best

 

Finally, we discussed the Arabic laws trends, by analyzing the Jordanian and 

Egyptian and Palestinian behavior, and so on. We discovered the weakness and 

shortage of such laws and draft legislations as they did not determine the 

applicable law on the e-contracts. And this situation required the reference to 

the civil law provisions, and we concluded that they adapt the stable measures 

that basis on the law of the place of  formation, and this is a great criticism. As 

we think that the flexible measure is the best since it is the most suitable for the 

nature of electronic commerce contracts 
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UNIDROIT PRINCIPLES OF 

INTERNATIONAL COMMERCIAL CONTRACTS:

"A proposal for concluding a contract constitutes an offer if it is sufficiently definite and indicates the 
intention of the offeror to be bound in case of acceptance". 
http://www.unidroit.org/english/principles/contracts/principles2004/blackletter2004.pdf

 

PRINCIPLES OF EUROPEAN CONTRACT LAW) 

   

"(1) A proposal amounts to an offer if: (a) it is intended to result in a contract if the other party 
accepts it, and. (b) it contains sufficiently definite terms to form a contract." 

http://www.jus.uio.no/lm/eu.contract.principles.1998/doc.html
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1. To the extent that the law applicable to the contract has not been chosen in accordance 
with article 3, the contract shall be governed by the law of the country with which it is= 
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=most closely connected. Nevertheless, a severable part of the contract which has a closer 
connection with another country may by way of exception be governed by the law of that other 
country. 
2. Subject to the provisions of paragraph 5 of this Article, it shall be presumed that the contract is 
most closely connected with the country where the party who is to effect the performance which is 
characteristic of the contract has, at the time of conclusion of the contract, his habitual residence, 
or, in the case of a body corporate or unincorporate, its central administration. However, if the 
contract is entered into in the course of that party's trade or profession, that country shall be the 
country in which the principal place of business is situated or, where under the terms of the 
contract the performance is to be effected through a place of business other than the principal 
place of business, the country in which that other place of business is situated . 

      http://www.jus.uio.no/lm/ec.applicable.law.contracts.1980/doc.html
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"(23) This Directive neither aims to establish additional rules on private international law relating to 
conflicts of law nor does it deal with the jurisdiction of Courts; provisions of the applicable law 
designated by rules of private international law must not restrict the freedom to provide information 
society services as established in this Directive".
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2 Section 211 of the American Law Institute's Restatement (Second) of Contracts, which 
has persuasive though non-binding force in courts, provides: "Where the other party has 
reason to believe that the party manifesting such assent would not do so if he knew that the 
writing contained a particular term, the term is not part of the agreement"  

http://en.wikipedia.org/wiki/Standard_form_contract#Theoretical_issues

 

3

 

"1) No term contained in standard terms which is of such a character that the other party 
could not reasonably have expected it, is effective unless it has been expressly accepted by 
that party. (2) In determining whether a term is of such a character regard is to be had to its 
content, language and presentation."  

   http://www.cisg.law.pace.edu/cisg/principles.html#NR26
4

In case of conflict between a standard term which is not a standard term the latter prevails
5

"Where both parties use standard terms and reach agreement except on those terms, a contract 
is concluded on the basis of the agreed terms and of any standard terms which are common in 
substance unless one party clearly indicates in advance, or later and without undue delay 
informs the other party, that it does not intend to be bound by such a contract". 

http://en.wikipedia.org/wiki/Standard_form_contract#Theoretical_issues
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1. This Article applies to a contract the object of which is the supply of goods or services to a person 
("the consumer") for a purpose which can be regarded as being outside his trade or profession, or a 
contract for the provision of credit for that object.  
2. Notwithstanding the provisions of Article 3, a choice of law made by the parties shall not have 
the result of depriving the consumer of the protection afforded to him by the mandatory rules of 
the law of the country in which he has his habitual residence .

 

     http://www.jus.uio.no/lm/ec.applicable.law.contracts.1980/doc.html
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3. Notwithstanding the provisions of Article 4, a contract to which this Article applies shall, 
in the absence of choice in accordance with Article 3, be governed by the law of the country 
in which the consumer has his habitual residence if it is entered into in the circumstances 
described in paragraph 2 of this Article. 
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