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PREFACE 
Pietro Costa and Danilo Zolo

ix

1. Today the expression “rule of law” is remarkably widespread, not only
in political and legal literature but, most notably, in newspapers and political
language. This expression is by no means a fresh lexical creation: the
formula “rule of law” has in fact a long history, deeply affecting its mean-
ings and contemporary popularity. However, it is unclear whether the
popularity of the expression reflects its vitality as a theoretical-critical
category or the dying splendour of an obsolete notion.

First of all, we need to explain why we assume that our use of the
phrase “rule of law” is able to cover the experience of both English-
speaking and continental European countries. Of course, we cannot take
for granted that expressions such as Rechtsstaat, État de droit, Stato di
diritto, and Estado de derecho refer to the same phenomenon. The
semantic field of these expressions seems to be the same because of their
linguistic kinship but the historical and conceptual specificity of the
underlying “national traditions” should not be overlooked. Even if we
were inclined to minimize differences within continental Europe, the dra-
matic contrast between civil law and common law systems would prevent
us from considering “rule of law” and Rechtsstaat (with similar expres-
sions) as simply synonyms. Briefly, it is the thema probandum of our
research, and not an axiom, that different expressions belong to a basi-
cally consistent universe of meaning. However, we will try to get out of
our terminological trouble by using the phrase “rule of law” in general,
i.e. not only with reference to the English-speaking world. We will use the
term Rechtsstaat (and such similar expressions) only when we refer to the
specific experiences of continental Europe. Of course, the problem can-
not be solved by resorting to terminological tricks; our purpose is rather
to sketch the historical diagram and multiple meanings of a “semantic
field” whose relevance in Western political culture is indisputable.

Nevertheless, we are interested not only in the past, but also in the pres-
ent of the “rule of law”. This book is also intended to contribute to an
understanding of the notion of the rule of law within contemporary
philosophical, political, and legal debate. We do not propose an accurate
classification of its meanings and lexical uses: at the very least, such a task
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would require complementing our analysis with the bulk of current con-
stitutional and administration sciences. Rather, we intend to find out the
problematic area referred to in the present debate about the rule of law.
2. The semantic complexity of the notion of “rule of law” is not a recent
phenomenon. It has characterized the whole historical span of a notion
that cannot be detached from national cultures where it came to being
and was actually used. It is a notion connected with political and legal
projects and conflicts; it carries an intrinsic plurality of meanings, and is
value-laden and ideologically momentous.

It is precisely the deep historical rootedness of the rule of law that makes
historical reconstruction crucial: we cannot but deal with stratified and
diverse meanings that, to different extents, still bear upon our present day.
However, while in the framework of our book a historical-semantic analy-
sis is necessary, its role is somewhat preparatory: an inquiry into the past
of the rule of law is not for us a goal in itself but the starting point for
studying the present value and possible fate of this theoretical formulation.

In this perspective, not only does our book include a “historical intro-
duction” (after the general and theoretical introduction that opens the
volume), but it devotes its first part to an account of the genesis and his-
torical development of the concept of “rule of law”. While the chapters in
this part are different in inspiration, they all express a “critical-conceptual”
historical approach, paying attention to the theoretical implications of its
subject matter and thus functional to clarifying the present debate.

The  historical chapters in our book aim to compare the different
historical instances of the rule of law, by considering some significant his-
torical and cultural areas. Emilio Santoro reconstructs the meaning of “rule
of law” in the British constitutional tradition through a reflection on the
work of Albert Venn Dicey, the lawyer who is chiefly responsible for the for-
tune of the very expression “rule of law”. Brunella Casalini studies the prob-
lem of the “rule of law” in American constitutional development: while the
American system is linked to the English model of “common law”, it
exhibits remarkably different features, because of a written constitution and
a complex system of judicial review of legislation. Gustavo Gozzi portrays
the emergence of the rule of law in Germany from the origins of the con-
cept in the early nineteenth century to the “Basic Law” enacted after the
Second World War. Giorgio Bongiovanni then focuses on Hans Kelsen,
the lawyer who in the early twentieth century made a key contribution
to the concept and practice of judicial review of legislation (helping to draft
the 1920 Austrian constitution, too). Finally, the development of the idea
in France is covered in the chapter by Alain Laquièze: in France the
relationship between national sovereignty and personal rights developed
after the Revolution, following an original paradigm of its own.

x PREFACE
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3. Our historical chapters do not claim to provide the reader with a
thorough analytical reconstruction of the past of the rule of law. We would
rather make a close comparison possible among different, historically
laid down images of the rule of law, in order to shed light over some
recurring characteristic features of this notion. These features (empha-
sized in the general introduction to the volume) present themselves as an
important standpoint for contemporary debate: on the one hand, the
ancient and constantly recurrent ideal of “regulating” power, thus con-
straining and checking it; on the other hand, the recent demand, ridden
with inner tensions, to establish a functional link between power and
individuals and making it the basis of a complex apparatus of rights.

Once the rule of law is placed within its genetic and historical context,
the problem of the relationship between individuals, rights, and power
emerges. These essential “voices” are the focus of the chapters in the sec-
ond part of our book, devoted to deepening some of the most-debated
theoretical implications of the rule of law. Luigi Ferrajoli analyses the
opposition between a formalist (liberal) notion of the rule of law and a
conception responsive to the demands of political participation and
social rights, in a chapter which is both critical-analytical and project-
oriented. Anna Loretoni studies the relationship between the normative
universalism of law and the gender identity of individuals referring to it.
Pier Paolo Portinaro dwells on the tension between the declining power
of parliaments and the increasing power of the courts. Luca Baccelli
analyses some contemporary definitions of the “rule of law” and suggests
reformulating them in the light of the republican tradition. Maria Chiara
Pievatolo dwells on the thought of Hayek and Leoni in order to thematize
the relationship between freedom and order.
4. The first two parts of our book are not meant to draw a comprehensive
picture of the historical developments and theoretical issues hinging upon
the rule of law. Rather they offer a selection of themes whose synergy can
suggest the sense direction of a historical process and the theoretical impli-
cations of present debate. The task of providing a historical and theoreti-
cal analysis of the rule of law might now seem to have been accomplished
in our pages. However, it is our conviction that a proper understanding of
the rule of law today requires referring to a wider problematic horizon.

It seems unavoidable to investigate a field which up to now has been
mostly ignored by the analysis of political and legal discourse: the rela-
tionship between Europe and the United States, on the one hand, and the
“rest” of the world, on the other. Over the past centuries this relationship
developed in terms of conquest and colonization, on the widespread view
that (European, North American, Western) “civilization” should be
opposed as a whole to “barbaric” (static, backward) “others”.

PREFACE xi
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In this perspective, then, a new reflection should address the different
significance that some “great concepts” of Western culture – the “rule of
law” – take on when they get in touch with conditions deeply different
from those of their birth and “normal” functioning: for example, when
they are used in America, during the process of the violent subjugation
and eradication of native peoples, or in Africa, during the colonial
expansion of European nations. This is the “pioneer” research direction
of the chapters by Bartolomé Clavero and Carlos Petit, collected in the
part on “The rule of law and colonialism”. Bartolomé Clavero studies the
“devices of exclusion” that characterized the whole political-institutional
history of America, condemning native populations to a condition of
inequality and marginality, whereas Carlos Petit, in his analysis of
Spanish domination in equatorial Africa, emphasizes the “domestic”
character of the rule of law as opposed to enduring “archaic” structures
of domination in the colonial reality.
5. After focusing on the tensions the rule of law undergoes in the “over-
seas” lands subjected to colonial domination, the analysis of the genesis
and meaning of the rule of law may be said to have been virtually accom-
plished. Today, however, this notion is still rousing a debate that cannot
be said to have come to an end. The reason is quite simple: though the
origins of the rule of law are in “Western” societies and cultures and,
until recently, the West took the lion’s share of the debate, today other
societies and other cultures take an active and creative part in a sustained
philosophical-political debate. Thus this debate cannot concern only the
views put forward by the maîtres à penser of Western countries: at least
for those rejecting a parochial “Eurocentric” bias.

Among the participants in the contemporary theoretical-political
debate are those cultures that the colonial attitude d’antan used to label
as “other”, putting together highly complex and dramatically different
historical-cultural worlds (e.g. the Arab-Islamic world, India, Far East
countries) in a big pot of “backwardness”. Departing from entrenched
“Eurocentric” habits seems to us, therefore, a plain duty of information
when there are at stake themes such as the rule of law that go beyond the
formerly impassable borders of Western cultures.

We should, however, expand on the sense of a debate which is
allegedly open to members of utterly different traditions and cultures. If
this debate is to be effective and instructive, it cannot take place in a
nebulous space in which participants lose their historical-cultural iden-
tity; nor can it ignore the definitely historical character, and the Western
roots, of the idea of the rule of law. Instead, the debate should meet the
requirements of an intercultural dialogue: it should be an attempt to start

xii PREFACE
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a dialogue among original and different cultures, on the assumption that
the rule of law is both the stake and the means of the dialogue.

It is therefore obvious that the attitude of Western intellectuals towards
the rule of law is different from the attitude raised by non-Western partners,
whether they belong to the Arab-Islamic world, the Indian continent, or
Chinese society. While Westerners belong to a historically unified tradition
(even if it is open to different interpretations and outcomes), non-
Westerners look at that tradition “from outside” and compare it to their
own cultural forms. They ask, first, whether and how the demands that in
the West resulted in the formula of the “rule of law” also emerged in
different (Islamic, Confucian, etc.) traditions and, second, about the pos-
sibility and usefulness of grafting the rule of law onto the trunk of societies
and cultures deeply different from those where it originated.

This is by no means a merely intellectual or academic question: the
Arab-Islamic world, India, and China are not faraway planets whose
orbits never cross those of the European and American West. On the
contrary, in fairly recent times encounters with the expansionist and col-
onizing violence of the West have been close and traumatic. It is not by
accident that the chapters by our Arab, Indian, and Chinese partners
dwell on this crucial turning point of our and their history. Moreover,
today the process of globalization (or rather “Westernization”) of the
world intensifies the transactions between different societies and cultures
and urges an answer to a key question concerning the rule of law itself:
the question of the possibility, the sense, and the limitations of the inter-
cultural “transfers” of institutional arrangements, values, and theoretical
schemes bearing the historical marks of their original context.

The answers to all these questions are of course quite different,
depending on the original character of the diverse societies and cultures
to which the collaborators of our book belong. A fourth part, “The rule
of law and Islamic culture”, brings together chapters by intellectuals
from the Arab-Islamic world. Raja Bahlul investigates the possibility of
formulating “constitutionalist” issues within an Arab-Islamic discourse
based on Shari’a and its different interpretative methods. Baudoin
Dupret treats the relationship between a “modern” or “Western” codifi-
cation, adopted by Egypt since the nineteenth century, and a set of moral
principles, which, while lacking formal legal validity, nonetheless deter-
mine the actual operation of the legal system.

The following part, “The rule of law and Eastern cultures”, begins
with a chapter by Alice Ehr-Soon Tay, devoted to a sustained discussion
of the category of “Asian values”: a category, on the author’s view, built
by arbitrarily equating “Asian values” with an “authoritarian” reading of

PREFACE xiii
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Confucian tradition and a bracketing off of “human rights”. India is the
subject matter of the chapter by Ananta Kumar Giri, who brings the
problems of the rule of law against the background of the ancient Hindu
tradition in order to analyse the impact of colonization and the issues
raised by present Indian democracy. Legal and constitutional develop-
ment in China is the subject matter of the chapters by Wu Shuchen and
Lin Feng, as well as the joint chapter by Zhenmin Wang and Zhenghui
Li. The authors deal with different moments of the long legal and insti-
tutional development of China, focusing from different perspectives on
the original character of that experience and the differences and similar-
ities emerging from a comparison with Western models.
6. It is not by accident that the volume ends with the chapters on inter-
cultural dialogue: the evident diversity of the voices may be taken to be
a key feature of our book. It is not characterized by a mechanical iden-
tity of views, style, or judgement among editors and authors. On the con-
trary, it hosts a plurality of orientations and thematic selections, ruling
out the tyranny of a strictly unified “point of view”. In particular, it is
worth remarking that the two opening chapters do not claim to point to
a necessary path or to provide a strict definition of the subject matter;
they are only meant to outline a framework for debate. Therefore, it
should not be surprising that some contributions – e.g. the chapter by
Luigi Ferrajoli – are premised upon epistemological and philosophical-
legal assumptions at variance with, but no less legitimate than, those
endorsed by the opening theoretical-critical chapter. No more surprising
should be the fact that the judgement by Alice Ehr-Soon Tay on the uni-
versal nature of human rights differs from that in the chapter by Li
Zhenghui and Wang Zhenmin. Our persuasion is precisely that a plural-
ity of perspectives is a value that should prevail over a reassuring but
unfruitful unanimity of views.

We do not aim at an “encyclopaedic” picture of the past and present
of the rule of law. The chapters on intercultural dialogue are even more
alien from any ambition to completeness. They do not have the unsound
purpose of summing up all of the views held in “all” non-European soci-
eties in a few pages, but they carry some particular, albeit significant, tes-
timonies and are chiefly meant to convey the urgency of a dialogue
among different civilizations, a dialogue still not too much practised (in
our view) by our cultural institutions.

In sum, our book intends to offer some relevant guidelines for orient-
ing the reader through a political and legal debate where the rule of law
(and the doctrine of “human rights”) is a concept both controversial and
significant at the national and international levels.

xiv PREFACE
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CHAPTER 1

THE RULE OF LAW: A CRITICAL REAPPRAISAL
Danilo Zolo

3

1 THE RETURN OF THE RULE OF LAW

The “rule of law” has been one of the most popular formulas employed
by Western political and legal thinkers in the last two decades of the
twentieth century that followed the long post-war period.1 Yet, as well as
the expression “rule of law” which, though typical of Anglo-Saxon
culture, is nonetheless used everywhere, the theoretical lexicon of the
European social sciences also includes other, analogous expressions, such
as the German Rechtsstaat, the French État de droit, the Italian Stato di
diritto, and the Spanish Estado de derecho.2 Although in Europe these
expressions – rule of law, on the one hand, Rechtsstaat and the other
continental expressions, on the other – are used promiscuously, their con-
ceptual equivalence is far from being straightforward. Indeed, their
terminological differences, and the ensuing well-known translation
problems,3 epitomize the diversity of cultural contexts and the relative
independence of the theories advanced. In fact, the different expressions
refer to two clearly distinct political and legal traditions. The “rule of
law” is deeply rooted in Great Britain’s political and constitutional
history, from the Norman conquest to modern times, and has left signif-
icant traces upon the constitutional structures of the United States of
America and of many other countries influenced by British institutions.
The Rechtsstaat was first developed by German liberal culture in the
second half of the nineteenth century and later spread throughout
Europe, especially affecting the public law of both unified Italy and the
French Third Republic.

For these reasons, the thesis of the conceptual equivalence of the “rule
of law” with the Rechtsstaat (État de droit, Stato di diritto, Estado de
derecho) – this is one of the main theses of the present essay – needs to
be accurately argued for, both on a historical and a conceptual level.
However, the renewed value of the “rule of law” formula and its analo-
gous continental expressions corresponds to given political circum-
stances and cultural beliefs that seem to justify a theoretical approach

P. Costa and D. Zolo (eds.), The Rule of Law: History, Theory and Criticism, 3–71.
© 2007 Springer.
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uniting Anglo-Saxon and continental notions within the general
category of the “rule of law”. Following the downfall of “actually
existing socialism” and the crisis of representative institutions, the rule of
law has been brought back to life in Western culture in close connection
with the doctrine of individual rights (or “human rights”): one need only
think of authors such as Ronald Dworkin, Ralf Dahrendorf, Jürgen
Habermas, Norberto Bobbio, and Luigi Ferrajoli.4 Thus, the rule of law
has been revived as a political and legal theory that gives pre-eminence
to the protection of human rights, i.e. rights which have been defined by
a great number of nineteenth- and twentieth-century national constitu-
tions and international conventions, in particular the rights to life,
personal security, freedom, private property, and contractual autonomy,
as well as political rights.

Within such a historical setting, defined by Bobbio as “the age of
rights”,5 to support the rule of law means to advocate the protection of
individual rights as the primary aim of political institutions and legal
bodies. Contrary to recurrent formalistic interpretations of the rule of
law, it may be argued that its institutional characteristics are nowadays
explicitly revived by Euro-continental and Anglo-Saxon theorists in the
light of an “individualistic” political philosophy. Not only does such a
philosophy relinquish social organicism, collectivist utilitarianism, and
statism, but it also subordinates the public dimension and the general
interest to the absolute primacy of individual values and expectations.6

The current proponents of the rule of law, both in the Anglo-Saxon
world and in continental Europe, view the attainment of such values and
expectations as the primary source of legitimization of the political
system. However, this view does not entail either underestimating the
different normative and institutional particularities of the two traditions
or overlooking the plurality of political and constitutional developments
that have arisen within each of them.

2 A CONSTRUCTIVIST INTERPRETATION

The theoretical lemma “rule of law” is nowadays a prestigious formula
of Western political and cultural language. In particular, political writers
and journalists increasingly use this phrase and are inclined to present it
as an institutional characteristic, which helps define Western civilization
and its contrasts with other civilizations, especially Islamic and Chinese-
Confucian cultures. Yet the conceptualization of the “rule of law” remains
particularly uncertain and controversial.7 It is widely recognized that spe-
cialist literature has so far devoted little attention either to analytically

4 CHAPTER 1
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defining the state characterized by the rule of law, from an institutional and
normative perspective, or to differentiating it from contiguous notions, such
as “legal state”, “liberal state”, “democratic state”, “constitutional state”,
with which it is often erroneously or purposely identified. In continental
Europe, theoretical–political handbooks and encyclopedic dictionaries
mostly do not deal with the above matter, while the corresponding
Anglo-Saxon texts exclusively refer to English constitutional history and
to the specific Anglo-Saxon notion of the rule of law, thus ritually paying
homage to Albert Venn Dicey’s work.8

In this manner, a long tradition of blurred definitions is perpetuated:
Carl Schmitt, in the early 1930s, had already argued that the expression
Rechtsstaat “can stand for as many different things as the word Recht
[law] itself and for as many different concepts as the many institutional
arrangements implied by the word Staat [state]”. He also sarcastically
added that it was understandable “that propagandists and lawyers of all
kinds gladly used the word to slander their adversaries for being enemies
of the rule of law”.9 Even in Italy, 20 years later, authors such as
Fernando Garzoni lamented the conceptual indeterminacy and ambigu-
ity of the notion Stato di diritto.10 Garzoni argued that the long-standing
popularity of the notion, like that of “natural law”, was due precisely to
its pliability and ideological fungibility.11 Revealingly, even theorists of
German National Socialism and Italian Fascism, such as Otto
Koellreutter, Heinrich Lange, and Sergio Panunzio, were able to claim
the notion Rechtsstaat or Stato di diritto for their own political models.12

Quite obviously, it would be naive to seek a semantically univocal and
ideologically neutral definition of the “rule of law”. Given the many legal
and institutional determinations, which have been – and may be – ascribed
to the rule of law, such a “scientistic” approach would end up by tout court
dismissing the concept and its related expressions.13 However, it is obvious
that, using similar criteria, the entire conceptual apparatus of political and
legal theory – even of social sciences in general – could be expunged from
scientific communication on the grounds of being deemed imprecise,
unascertainable, and contaminated by evaluative judgements.

If, on the contrary, we ground our analysis on epistemological
assumptions drawn from cognitive conventionalism and pragmatism,
what matters is not the semantic definiteness and ideological neutrality
of theories advanced in this respect; rather, it is their communicative
clarity and usefulness within enunciative conventional ambits, aimed at
understanding and solving problems.14 By endorsing such a “weak epis-
temology”, social theory is thus entrusted with the task of elaborating
“coherent interpretations” – rather than explicative definitions – of the

RULE OF LAW: A CRITICAL REAPPRAISAL 5
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concerned subjects and of providing persuasive grounds for their
acceptance. This can be done and, in the writer’s opinion, must still be
done with respect to the rule of law.

It follows that a coherent theoretical understanding of the rule of law
must not merely provide detailed historical and philological evidence of
single experiences and their corresponding literature;15 rather, it must
detect the ethical assumptions, legal models, and institutional forms
inherent in different experiences which all have – or have been – referred
to the rule of law. Such a kind of interpretation is, by nature, “construc-
tivist”, i.e. selective and conjectural, and this inevitably leaves the
interpreter ample room for discretion: he will be free to decide, at least,
which historical experiences are to be included within a “coherent” gen-
eral interpretation. In our case, for instance, we shall mainly focus on the
“external history”16 of the rule of law, rather than on the developments
of its British or German “internal history”. Its “external history” is a
theoretical development that begins with the process leading to the rise
of European modern states and can be properly reconstructed only by
referring, in implicit though discriminating terms, to classical liberal
thinking, from Locke to Montesquieu, from Kant to Beccaria, and from
Humboldt to Constant. Such a historical scenario includes diverse expe-
riences, such as the English eighteenth-century civil wars, the rebellion of
Britain’s American colonies against their homeland, French revolutionary
constitutionalism, the process leading to the German Reich, and the
institutions of the French Third Republic.

Such an interpretative approach will pay little attention to the German
traditionalist thinking of the first half of the nineteenth century – whose
main exponents are Friedrich Julius Stahl, Rudolf von Gneist, Robert
von Mohl, and Otto Bähr – though it cannot forget that such philo-
sophical currents did indeed prompt the creation of the continental
notion of “rule of law” (Rechtsstaat).17 It will also neglect the (embar-
rassing) circumstance that the rule of law was established in North
America not only within the context of the well-known rebellion against
the colonial motherland but also within that of the genocide of
American natives, and also that it coexisted for a long time with the slavery
of African Americans and, later on, with racial discrimination against
them.18 Moreover, such an approach will overlook the theses
propounded by Nazi theorists who, unlike Carl Schmitt and sometimes
in contrast with him, whilst not rejecting the rule of law, sought to render
it compatible with the kind of totalitarian state they depicted as a
nationaler Rechtsstaat: they argued that the totalitarian state represented
a sort of Rechtsstaat, in that it was a ‘legal state’ (Gesetzesstaat), which
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used law (Gesetz) as a “general and abstract” normative instrument, and
guaranteed the political independence of the judiciary.19 Finally, we shall
not deal with constitutional doctrines and experiences that have referred
to the rule of law without providing any particularly original theoretical
contribution: this is the case, for example, for Vittorio Emanuele
Orlando’s work, which, within the monarchic-parliamentary context of
Giolitti’s Italy, referred to the state-centred model of the German
Rechtsstaat.20

3 THE HISTORICAL EXPERIENCES OF THE RULE OF LAW

Within such an interpretative framework, four key experiences of the
“external history” of the rule of law deserve our full theoretical
appraisal: (1) the English rule of law; (2) the North American version of
the rule of law; (3) the German Rechtsstaat; and (4) the French État de
droit. We will argue that the theoretical elements drawn from these four
historical experiences may be consistently united within a general model.
This should provide a solid theoretical identity for the notion of the
“rule of law”, meant as the normative and institutional structure of a
modern state within which the legal system – and not other functional
subsystems – is entrusted with the task of guaranteeing individual rights,
curbing the natural tendency of political power to expand and act
arbitrarily.

3.1 The English rule of law

In 1867, William Edward Hearn wrote that wind and rain could enter the
hut of the pauper, yet not the king. Each English citizen, whether a civil
servant or a nobleman, was equally subject to law and to the common
law courts.21 Hearn introduced the expression “rule of law”, as Albert
Venn Dicey acknowledged in the introductory pages of his famous and
authoritative treatise, Introduction to the Study of the Law of the
Constitution.22

The constitutional “guiding principles” of the English rule of law
include, first of all, individuals’ legal equality, irrespective of their status
and economic conditions. Notwithstanding individuals’ deep social
inequality – which is deemed to be obvious – all citizens are subject, with
no exceptions, to the general rules of ordinary law, in particular to the
ones regarding criminal punishment and patrimonial integrity. Such
rules are enforced not by special courts, such as the Privy Council and
the Star Chamber – which characterized English history – or as French
administrative courts23 (as claimed by Dicey), rather by ordinary courts.
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Hence, individuals’ equality before the law implies the rejection of both
the granting of personal privileges and the arbitrary or excessively
discretionary use of executive power.

The second “guiding principle” is the normative synergy between
Parliament and judiciary, through which the settlement of single cases is
in England the result of decisions stemming from two sources that are in
fact, if not certainly in law, equally sovereign. On the one hand, there is
the legislative sovereignty of Parliament, i.e. the Crown, the House of
Lords, and the House of Commons, according to the famous “King in
Parliament” formula. On the other hand, there is the common law, in the
hands of ordinary courts. The former is a formal legal source; the latter
is an actual legal source. Ordinary courts are not entitled to question
Parliament’s acts and cannot pretend to be “guardians of the constitu-
tion”. Ordinary courts are obliged to apply the law rigorously; yet, they
are to do so in a very complex manner, being also bound by legal
“precedents”, i.e. their own and autonomous jurisprudential tradition.
Moreover, common lawyers have the power to interpret the law and such
an instrument in their hands can – as they are perfectly aware – render
the relationship between legislative acts and sentences quite flexible. In
this respect, Dicey writes as follows:

Parliament is the supreme legislator, but from the moment Parliament has uttered its will
as lawgiver, that will become subject to the interpretation put upon it by the judges of the
land, and the judges [...] are influenced by the feelings of magistrates no less than by the
general spirit of the common law.24

The sovereignty of law, whether it stems directly from an act of
Parliament (statute law) or from the jurisprudential tradition of common
law courts, is thus conceived and essentially used against the discretionary
prerogatives of executive power, within an institutional framework that
has been emblematically called “the reign of law and judges”.

The third and equally fundamental “guiding principle” is the protec-
tion of individual rights. Throughout the centuries-old history of
English constitutionalism – from the feudal guarantees of the Magna
Carta to the procedural rule of habeas corpus, to the list of human rights
in the Petition of Rights and in the Bill of Rights – such a protection has
more often been provided by common law courts than by Parliament.
The extraordinary capacity of the courts to counteract the monarchy’s
absolutist demands has been crucial in favouring the development of
“Englishmen’s freedoms”. Legislative acts themselves, such as the
Habeas Corpus Acts of 1679 and 1816, have often been preceded by a
long common law elaboration, which Parliament essentially ratified.25
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Moreover, judicial decisions have safeguarded the rights of liberty and
property against the potential arbitrariness of both administrative civil
servants (employed by the Crown) and Parliament. Edward Coke – let us
just mention the famous Bonham’s case – already argued that ordinary
judges would consider null, and thus would not apply, any act of
Parliament deemed to be “against common right and reason”.26 Two
centuries later, Dicey underlined that one of the functions actually
performed by common law courts was to secure, even before Parliament
where necessary, the supremacy of ordinary law as a general rule of the
constitution.27 Common law judges professionally engaged in respecting
“precedents”, i.e. in practice a number of rules and procedures aimed at
safeguarding individual rights, could not but be uncompromising adver-
saries of any form of arbitrariness. They would inflexibly contrast, for
instance, the application of excessive fines or unusual punishments,
possibly introduced by Parliament, against the principles of certainty
and non-retroactivity of criminal law.

On the whole, the originality of the English constitutional regime, as
underlined by William Blackstone, lies in the fact that in England the wide-
spread and differentiated nature of powers is not due to any imperative acts
by the state or to the “general will” of a constituent assembly, expressing
popular sovereignty. Neither is it due to a written, rigid, and normatively
supreme constitutional Charter in line with the political experience of
the United States, which had a significant impact on the continental
Europe throughout the twentieth century. In England, Parliament can
change the constitution at any time, and no political body is entrusted with
controlling the constitutionality of legislative acts. The English constitu-
tional structure depends on a long-standing civil tradition rooted in
political conflicts, normative acts, customs, usages, and (not strictly legal)
precepts, which in some cases date back to centuries before the development
of the modern state and liberal philosophy.28 This largely unwritten normative
tradition even claims to be tied to a millenary and immemorial “ancient
constitution”, whose validity is allegedly derived from its own “antiquity”
rather than from mythical or transcendent origins, or from the universal
value of its contents. It hinges upon its quite particular quality of being
“the law of the land”, respected by and handed down from generation to
generation, and of being the result of historical struggles.29 In his essay on
Law and Public Opinion in England, Dicey writes:

The Revolution of 1689 was conducted under the guidance of Whig lawyers; they unwit-
tingly laid the foundations of a modern constitutional monarchy, but their intention was
to reaffirm in the Bill of Rights and in the Act of Settlement, not the innate rights of man
but the inherited and immemorial liberties of Englishmen.30
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The rule of law is only very indirectly a legal theory of the state; it is not its
“juridicalization” or “constitutionalization”. It is in striking contrast with
the German (and in general continental) “legislative state”, where judges
are state’s officials applying the state’s law and where individual rights are
“laid down” by Parliament.31 In this respect, the rule of law, as argued by
Dicey, is “a distinctive characteristic of the English constitution”.32

3.2 The North American version of the rule of law

Dicey argued that the constitutional structure of the United States was
a typical example of the rule of law on the mere ground that its found-
ing fathers had drawn inspiration from English traditions. Indeed, the
North American attribution to the judiciary, and not only to Parliament,
of the task of protecting individual subjects against the executive power’s
arbitrary acts was undoubtedly influenced by the English model.33

Similarly, the decision not to draft a Bill of Rights to be included in the
text of the Constitution was influenced by the English precedent: the Bill
of Rights as known today was introduced (as an open list) by the first ten
constitutional amendments only at the end of 1791.

In the institutional development following the Declaration of
Independence and the approval of the Constitution, the moderate and
liberal approach of republican federalism, supported by Alexander
Hamilton and James Madison, prevailed over the democratic philosophy
of Thomas Jefferson and Thomas Paine; the latter being closer to French
doctrines of popular sovereignty and the primacy of the constituent
power. Within the context of a somewhat fundamentalist understanding
of freedom and property rights as grounded in natural law, there arose a
kind of religious approach to the rule of law, which was alien to the
English ideology of the rule of law and would not be shared by the
positive law doctrines that inspired the German Rechtsstaat.34 The very
idea of sovereignty seemed to crystallize, under a natural law perspec-
tive, within the principles of the constitution. The normative primacy of
the constitution emerged in direct opposition to the sovereignty of the
legislative function of the Federal Parliament, which was viewed as
more dangerous for fundamental freedoms and property than adminis-
trative power itself.35

The constitutional regime of the United States soon displayed a clear
penchant for solutions drawing from moderate liberalism, being poorly
sensitive to democratic representation, and to the conflictual dynamics
of social interests. It paid much more attention to the need, which would
later be at the heart of Alexis de Tocqueville’s aristocratic liberalism,
formally to avoid the threat represented by parliamentary majorities to
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individual liberties. Against this threat the suggested remedy, besides the
tendential inflexibility of the written constitution, was the “judicial
review of legislation” and, following Judge Marshall’s sentence in
Marbury v. Madison (1803), the possibility for the Supreme Court to
determine the constitutional legality of legislative acts. Hence, the
Federal Parliament’s power, especially with respect to individual rights,
was greatly weakened: this was a radical denial of any potential link
between the acknowledgement of rights and normative claims in the
name of popular sovereignty deriving from political conflicts.36 In fact,
it was believed that the professionalism and technical expertise of expert
judges would ensure, much more effectively than Parliament, a correct
interpretation of the constitution, and thus an impartial and meta-political
protection of individual rights.37

Such institutional solutions, albeit falling within the paradigm of the
rule of law, distinguished the American experience from the English one.
In England, neither common law courts nor higher judicial bodies ever
exercised judicial review on the grounds of the normative superiority and
formally unchallengeable authority of the constitution.38 The protection
of “Englishmen’s freedoms” relied on a long common law tradition, and
not on institutional devices in the hands of high judicial bureaucracies.
Moreover, in the continental Europe, throughout the nineteenth century
and even later, constitutional charters remained flexible and were at the
legislative power’s disposal.

3.3 The Rechtsstaat

As far as we know, the expression Rechtsstaat was first used in the 1830s
by Robert von Mohl, in his treatise Die Polizeiwissenschaft nach den
Grundsätzen des Rechtsstaates, where individual freedom was, at the
time, already viewed as a central aim of the state’s action.39 Yet, the
Rechtsstaat was actually established in Germany during the Restoration,
which followed the 1848 revolts, and epitomized a compromise between
liberal doctrine, supported by the bourgeoisie, and the authoritarian
ideology supported by conservative forces, above all the monarchy, the
rural aristocracy and the high military bureaucracy. During the period
including the first and second Empire, the institutional compromise was
theoretically supported, through extremely rich and refined doctrinal
instruments, by German public law jurists, represented especially by
Georg Jellinek, Otto Mayer, and Rudolf von Jhering.40

By drawing inspiration from Kant and Humboldt, such a doctrine
juxtaposed the Rechtsstaat with the absolute state and the police state,
and re-elaborated in positive legal terms – in accordance with the “legal
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method” – key elements of classical liberal thinking, in particular the
public protection of human rights and the “separation of powers”. The
German re-evaluation of such liberal principles led to the formulation of
the well-known theory of “subjective public rights” – propounded by
Jellinek – and to the primacy of law as a system of impersonal, abstract,
general, and non-retroactive rules.

The “subjective public rights” theory undoubtedly represents a statist
conception of rights. It is the state’s sovereign authority – this balancing
between the monarchical principle and Parliament’s representative
function – that establishes individual rights by being “self-limiting”. The
source of individual rights is not popular sovereignty, as theorized by
the French Revolutionaries: the only original and positive source of law
is the law-making power of the nation state, through which the people’s
spiritual identity is expressed. It is not by chance, as critically underlined
by Carl Schmitt, that German constitutional doctrines and practices,
following Kant’s lead, cancelled the “right of resistance” from the list of
individual freedoms.41 Failing a rigid constitution – which was quite
common in nineteenth-century European constitutionalism42 – it was the
legislative power that decided and regulated the granting of individual
rights. Rights were at the exclusive disposal of the legislative power by
virtue of the “statutory reservation”. Such an anticontractualist stance,
far closer to English than French constitutionalism, undoubtedly
appeased the concerns of moderates and, quite likely, also of conserva-
tives.43 However, it also expressed a rooted tendency of German consti-
tutional thinking: the need, influenced by Savigny and Puchta’s
historicist and anti-natural-law thinking, for a rigorous secularization of
both the legal system and individual rights. The pre-political origin and
religious nature (transcendent, universalist, and natural law–based) of
individual freedoms, supported by John Locke’s contractualism, was not
conceded.44

The Rechtsstaat’s second axiom, i.e. the primacy of law, was reflected
in the “principle of legality” (Gesetzmässigkeit), according to which the
set of rules established by Parliament had to be rigorously respected by
the executive and judicial powers in order for their acts to be legitimate.
Such a double subordination to the primacy of law was emphatically
deemed to be both the most effective defence against any political misuse
of powers and the supreme guarantee for the protection of individual
rights.

Such a theory of the rule of law failed to take into account the potential
arbitrary use of legislative power, since it assumed a perfect correspon-
dence between the state’s will, legality, and moral legitimacy; moreover,
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citizens’ trust in such a correspondence was taken for granted. The
German Rechtsstaat was thus regarded as legalistically vacuous, as a
“tautological”, procedural, and mere “legal state”. The Rechtsstaat
appeared to be nothing but the “law of the state” (Staatsrecht), charac-
terized by a purely technical and formal concept of law (the generality
and abstractness of norms). Detached from any reference to ethical
values and political content, and not subject to jurisdictional controls on
its constitutionality, such a state’s law appeared to be paradoxically
arbitrary: sic volo, sic jubeo. However, Carl Schmitt himself, a severe
critic of the Rechtsstaat, acknowledged that legislative procedures, with
their complicated mechanism of bonds and counterbalances, provided
significant guarantees of moderation and protection of individual
subjects against any possible misuse of the law.45 Going beyond any legal
formalism and any “religion of statute law”, the protection of freedom
and property was indeed the “material content” – both on a political and
an ideological level – of the German Rechtsstaat.46

3.4 The État de droit

In France, an explicit theory of the État de droit was very belatedly for-
mulated. It was first propounded by Raimond Carré de Malberg during
the Third Republic, in the early decades of the twentieth century.47

Unlike Dicey, who had conceived the idea of the rule of law independ-
ently of the notion of Rechtsstaat, Carré de Malberg was influenced by
the German experience and, in part, by that of the United States. As a
matter of fact, it could be argued that, while Dicey had reconstructed
England’s constitutional tradition claiming its autonomy and excellence,
Carré de Malberg seemed concerned about acknowledging the superiority
of German and US doctrines over French public law: in substance, he
attempted a theoretical synthesis between these two experiences to be
applied to French institutions. Moreover, while Dicey and German
theorists of the Rechtsstaat had advanced their theories on the basis of
effective historical experiences of the “rule of law”, Carré de Malberg
suggested his model of État de droit as an alternative to the reality of
French constitutionalism, harshly criticizing the institutions of the Third
Republic themselves.

Like the German liberal jurists, Carré de Malberg believed that the
protection of individual rights against the state’s potential arbitrariness
was the main aim of the Etat de droit which, for this purpose, had to
“self-limit” its sovereign power by binding it to respect general and erga
omnes (towards everybody) valid rules. Yet, Carré de Malberg argued
that the protection of rights required a profound reassessment of the
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French constitutional tradition, including a critical examination of the
Revolution itself. He claimed that French public institutions were
dominated by Parliament’s omnipotence, which seemed to have inherited
a monopolistic entitlement to the state’s sovereignty from monarchical
absolutism, and this represented the greatest danger to French people’s
freedom.48

In France, the most dynamic expression of the revolutionary theory
had been the idea of popular (or national) sovereignty, according to
which Parliament was endowed with absolute primacy with respect to
other powers of the state, since it was the sole body, which could claim
direct popular investiture. “Law” had been conceived of, in line with
Rousseau’s thinking, as the expression of the nation’s general will, whose
prescriptions rigorously bound the executive power. As regards the
judicial power, in the French Revolution’s declarations of rights and
constitutional texts judges had been the object of exclusively negative
regulations: judges were not to meddle in the exercise of the legislative
power and could not suspend the enforcement of laws.49 Such a mistrust
of judges, which was explicable in the light of the role played by the
ancien régime’s magistrates, rendered the French constitutional system
radically different from both British and US models.

Moreover, Rousseau’s idea as to the indefeasibility and inalienability
of popular sovereignty had led so a prestigious author as Emmanuel-
Joseph Sieyès to draw his famous distinction between pouvoir constituant
and pouvoirs constitués.50 The constituent power was meant as a great
collective legislator, defining values and principles, and laying down the
rules upon which the political community was grounded. It was a pre-
legal power, which was not nevertheless extinguished by the original act
leading to the rise of the state and its “constituted powers”. Unlike such
powers, which were limited powers, the constituent power had an unlim-
ited and inexhaustible strength, free from the normative restraints
imposed by the constitution. Article 28 of the 1793 Declaration of
Rights, for instance, very explicitly established that the people were
always entitled to review, reform, and change their constitution and that
no generation was bound by laws created by previous generations.

The normative voluntarism of such a radical-democratic doctrine
brought about two significant consequences: firstly, Parliament simulta-
neously tended to act in the capacity of both constituent power and
constituted power, thus assuming sovereign prerogatives. In particular, it
claimed the permanent right to review the constitution, as well as an
unlimited power of revision, equivalent to that of the constituent
power.51 Secondly, there was a clear constitutional tendency towards
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sharply rejecting the gouvernement des juges, i.e. towards rejecting both
constitutional rigidity and judicial control over the constitutional legiti-
macy of ordinary laws.

Carré de Malberg strongly attacked such a Jacobin tradition and upheld
an understanding of the rule of law, which submitted all powers, including
the legislative one, to law. Parliament had to be viewed as a merely consti-
tuted power – not by any means as a constituent power – whose functions
had to be subjected to limits and controls, just as was the case of adminis-
trative power. To submit administrative acts to the principle of legality was
indeed important, though not sufficient to guarantee the full protection of
individual rights: the Etat légal was not yet a proper Etat de droit. An
authentic État de droit had to provide individuals with legal means to
allow them to oppose the legislator’s will whenever its acts violated their
fundamental rights.52 For this purpose, if judicial review of legislation
(in force in the United States) was regrettably not feasible in France, as
argued by Carré de Malberg, then a clear distinction between the
constitution and the ordinary laws was needed. It was necessary to place
the former above the latter and compel Parliament to respect all legal
limits laid down by the constitution, thus relinquishing any constituent
claim.53

3.5 The English rule of law: a “founding exception”

The above four historical experiences of the rule of law display both
normative and institutional differences. This may be illustrated by resort-
ing to three comparative parameters: the attribution of sovereignty, the
constitutional function, and the means for protecting individual rights.

Under the English rule of law sovereignty belongs to Parliament,
which exerts its normative primacy almost exclusively with respect to the
executive power. Not only is the English constitution unwritten but it is
also not a legal act or a legal custom: rather, it is a set of legal traditions,
normative acts, social conventions, and practices concurring in limiting
and controlling the executive power. The legal determination of individual
rights and their protection are, in practice, entrusted to common law
ordinary courts.

The American variant of the rule of law further limits, distributes,
and differentiates the state’s sovereignty. Sovereignty ends up by
symbolically coinciding with the normative supremacy of a written and
substantially rigid constitution, which limits all of the state’s powers,
including the legislative power. The determination and protection of
individual rights largely depend on the judicial power to construe con-
stitutional principles.
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As regards the German Rechtsstaat, sovereignty is ascribed to the
legislative power, this having an absolute normative primacy over the
other powers. The constitution is written, though it is flexible, it is not
placed above ordinary laws and is not safeguarded by a constitutional
jurisdiction. The protection of individual rights is exclusively entrusted
to Parliament, which is their original source and guarantor.

According to Carré del Malberg’s model of the État de droit,
sovereignty coincides with the normative primacy of Parliament, which
is meant as the expression of popular sovereignty. Yet, Parliament is not
a constituent power: it is merely one of the “constituted powers”. It
follows that its functions must be subject to limits and controls. This
implies a sharp distinction between the constitution and the ordinary
laws, the constitution being superior with respect to such laws. In the
État de droit citizens are provided with legal remedies against legislative
acts – not only against administrative ones – whenever these violate their
fundamental rights.

It is undeniable that the above political-cultural experiences and legal
regimes are very different, both in terms of the sovereignty of their
normative authorities and of the constitutional techniques they use to
curb the state’s powers and differentiate them one from another.
Moreover, they adopt different approaches with respect to the founda-
tion of individual rights and their actual protection. A “great divide”
within the Western tradition of the rule of law that underpins the three
perspectives can be clearly discerned: on the one hand, there is the “found-
ing exception” of the English version of the rule of law and, on the other,
albeit with significant internal differences, the North American version
and the model of Rechtsstaat, together with similar Euro-continental
experiences.54

As underlined by Carl Schmitt (following Friedrich von Savigny), what
renders English constitutionalism both an exceptional and founding
phenomenon is its being “a living customary law”. Rather than being
grounded on theoretical reasoning and conceptual systemization, the
English “constitutional law” was nourished by a long tradition of practical
adjustments of the law carried out by a juridical “private” and
“autonomous” body. Such body was neither the state nor a public cor-
poration or bureaucracy. In fact, English constitutionalism does not use
or even know of the notion of “state”. Rather, common lawyers tended
to interpret political history, social conflicts, civil customs, and people’s
normative ethos by elaborating a socially widespread legal culture.55

The very formulation of individual rights does not depend on doctrinal
inferences drawn from the principles of a written constitution or code
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but rather is the result of normative induction and generalization, drawn
from specific judicial decisions concerning individual freedom, property,
and contracts. The split between “law in books” and “law in action”,
which American and Scandinavian legal realism would claim to be a
constant trait of both legal positivism and normativism, seems to be com-
pletely extraneous to the common-law tradition. In England, the consti-
tution is, by nature, pliable and flexible; yet, unlike what happens on the
continent, it is rigorously applied by ordinary courts. In the continental
Europe, as held by Dicey, solemn and redundant constitutional declara-
tions include mostly abstract enunciations of principle, lacking suitable
procedural means and doomed to be largely unenforced.56 The English
constitution is not a set of general principles and rules deriving, as
Rousseau would have it, from the constituent will of a political élite. The
constitution is not the “normative manual” of the new society used by
the people’s or nation’s representatives as a guide in setting up an order
perfectly rationalized by law. Quite coherently, the protection of individ-
ual rights is not founded on universal values and claimed in their name.
Neither is it inferred from the moral or rational “nature” of mankind,
deemed therefore to be the heritage of the entire human species. The par-
ticularistic and peculiar nature of “Englishmen’s freedoms”, being
rooted in the “law of the land” and thus lacking universalistic ambitions,
is, as we have seen, constantly upheld by the common law tradition, from
Coke to Blackstone and Dicey.

Quite paradoxically, the particular and localistic English constitution
was the generating nucleus of the entire Western experience of the rule
of law, thus proving to be the exemplary paradigm of the protection of
individual rights. After all, the historical primacy of “Englishmen’s
freedoms” – from the Magna Carta to the Bill of Rights – was always
widely acknowledged both across the Atlantic and in the continental
Europe, from American federalists to French revolutionaries and
German theorists of “subjective public rights”.57

At the same time, however, the English rule of law lacked any transi-
tive capacity in terms of constitutional techniques and institutional
mechanisms formally guaranteeing individual rights. This was, precisely,
what led to the “great divide” in Western constitutionalism: in the United
States, just like in Germany, France, Italy, and other liberal democracies,
the model of an unwritten and flexible constitution did not gain ground.
Neither did the idea that a normative list of rights was unnecessary or
even counterproductive. The very idea that fundamental freedoms could
be better protected by a body of pragmatic judges and jurists – these
stabilizing and socially spreading the standards of a legal culture keen on
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the rigorous settlement of single cases rather than on a generalizing,
formalistic “legal science” – did not take root in continental Europe.

Both in the United States and in continental Europe, albeit with dif-
ferent modes and times, the model of a written constitution prevailed,
together with that of an explicit formulation of tendentially “universal’
rights”. Constitutions and Bills of Rights were seen as sovereign expres-
sions of a social group which organized itself in the form of a nation
state, laying down, as foundations of its political life, some inviolable
principles. The tendency to hierarchize the legal system, so as to subject
ordinary laws to the normative primacy of the constitution and to make
constitutional principles and rules inflexible, gained ground. Such a
trend developed throughout the twentieth century and gave rise, espe-
cially through Hans Kelsen’s contribution, to a real “judicial review” of
legislation, controlling its constitutional legality, which went well beyond
the United States judicial review practice. As from its introduction into the
1920 Austrian Constitution – the well-known Verfassungsgerichtshof –
the institution of the Constitutional Court gradually spread out through
Europe, and was particularly successful in the post–Second World War
period in countries freed from authoritarian regimes, especially in Italy,
Germany and, later on, Portugal and Spain. The tragic end of the
Weimar Republic, which concluded the crisis of parliamentarism during
the first German democracy (which had been unable to defend the 1919
Constitution), further supported the setting up of a specific court acting
as the “keeper” of the constitution. Such a court was empowered not
merely to render a law not applicable in a specific judicial case, as was the
case in the United States, but also to declare the invalidity erga omnes of
a law and thus deem it unconstitutional tout court. As we shall see, recent
theory advocating a “constitutional democracy” is strictly connected
with such important political and constitutional developments.58

4 A COHERENT AND UNITARY THEORETICAL
FRAMEWORK

As we have seen, legal and institutional differences between the experi-
ences and doctrines of the rule of law hinge upon the attribution of
sovereignty, constitutional mechanisms, and the protection of individual
rights. Such elements are particularly meaningful with respect to the
“great divide” between the English version of the rule of law and other
Western experiences. However, as we shall now argue, such diversities are
strongly reduced and eventually disappear when their philosophical and
political assumptions, as well as their grounding values, are taken into
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account. This is also the case with respect to a great number of legal
institutions and political structures, which in substantially similar ways,
characterize all the above experiences. It is on the basis of such assump-
tions that the complexity of the “external history” of the rule of law may
be rightfully reduced on a theoretical level. Our attempt to unify the
diversity of historical experiences within a coherent and unitary theoretical
framework thus becomes plausible and provides the “rule of law” with a
precise conceptual identity.

Under such a perspective, the rule of law is a normative and institu-
tional structure of the European modern state, within which, on the
basis of specific philosophical and political assumptions, the legal
system is entrusted with the task of protecting individual rights, by
constraining the inclination of political power to expand, to act arbi-
trarily and to abuse its prerogatives. In more analytical terms, it may be
argued that the rule of law is a legal and institutional figure resulting
from a centuries-old evolutionary process, which leads to the establishment,
within the structures of the European modern state, of two fundamental
principles: the “distribution of power” and the “differentiation of
power”.59

The “principle of distribution” tends to limit the powers of the state
by means of explicit restraints, with the aim of enlarging the scope of
individual freedoms. Therefore, it entails a legal definition of public pow-
ers and their relationship with respect to the powers of each individual,
these also being legally defined.

The “principle of differentiation” stands for the functional differenti-
ation of the political-legal system from other social subsystems, in
particular from ethical-religious and economic ones. It stands also for
the delimitation, coordination, and legal regulation of the state’s distinct
functions, summarily corresponding to the enactment (legis latio) and
enforcement (legis executio) of legislation.

4.1 The philosophical and political premises

Let us first examine the philosophical premises and the underlying
ethical assumptions shared by the different experiences of the rule of law
and their corresponding theories. Norberto Bobbio strongly argues that
individualism is the general philosophical and political premise of the
rule of law and the doctrine of fundamental rights.60 Providing an
inevitable historiographic simplification, Bobbio claims that the
relationship between the state and citizens has been “overturned”: in
Europe, through the rise of the modern nation state, the priority of indi-
viduals’ duties towards political (and religious) authorities has been
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turned into the priority of citizens’ rights and into the authorities’ duty
to acknowledge, protect, and finally promote such rights. In the
European modern (sovereign, national, and secular) state, the original
deontic figure, i.e. individual duty, gives way to another largely contrasting
deontic figure, i.e. individual expectation or claim, which is collectively
acknowledged and protected in the shape of “individual right”.

On a historical level, the above “overturning of perspectives” clearly
occurred during the religious wars, which ended in the middle of the
seventeenth century with the Peace of Westphalia. During such wars, the
right to resist oppression, i.e. individuals’ rights to enjoy some funda-
mental freedoms, started to gain ground. Such freedoms were deemed to
be fundamental because they were metaphysically taken as “natural”.
Therefore, it may be maintained that the political and legal model of the
rule of law took root in Europe and, it is worth underlining, exclusively
in Europe, in that, throughout a long political and anthropological
evolution, a precise line of thought in contrast to the “Aristotelian” (and
Aristotelian-Thomist) model arose and became prevalent.

Having relinquished the organicist conception of social life, according
to which an individual’s integration in the political group was the very
condition for his humanity and rationality, there emerged the natural-
law perspective or, as it has been suggested, the perspective of “modern
natural law” in contrast with “old natural law”.61 Through very complex
events dating back, at least, to the voluntarism of Franciscan theology of
the thirteenth and fourteenth centuries and its further development by
William of Ockham – without overlooking the conflictualist and demo-
cratic-radical traditions, from Machiavelli to Spinoza – the conceptual-
ization of individual rights as “natural rights” became rooted.62 Natural
rights were jura in contrast with leges, i.e. in contrast with the sovereign’s
orders and with “objective law” expressed and guaranteed by the sover-
eign potestas. The harmonistic and nomologic conceptions of the
natural order declined, together with its hierarchical structure, dating
back to classical doctrines (the Greeks’ homonoia and Cicero’s concordia)
and largely developed by Catholic scholars. In direct contrast with such
philosophies, the metaphysical and social primacy of the human being
was consolidated and his individual “conscience” emerged as a scope for
his moral autonomy and political freedom, even though within a social
context to be ordered by reason, ethics, and law.63 “Old” natural law lost
its normative compactness and was fragmented into a plurality of
“natural rights” no longer depending on the group’s will – not being
granted by its political and religious authorities – rather, being acknowl-
edged by the political community as its own foundation, as a condition
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for its own legitimacy. The preservation of human natural and indefeasible
rights became, according to the revolutionary emphasis of the 1789
Declaration, “the aim of any political association”.64

In terms of political philosophy and legal theory, the following two princi-
ples are the corollaries of the ontological primacy of the individual subject
and the axiological value of his freedom and autonomy: (1) political pes-
simism, namely the idea of the intrinsic dangerousness of political
power; and (2) normative optimism, namely the belief that the dangerous-
ness of political power can be constrained by law, that is by a set of
constitutionally guaranteed individual rights and the “juridicalization”
of the whole structure of the state.

Pessimism towards political power – which is a classical theory of
European liberalism – is grounded on the assumption that power is both
functionally necessary and socially dangerous. Although power,
especially in its repressive manifestations, is necessary to guarantee polit-
ical order, cohesion, and stability, it is also dangerous – and as such it is
the most serious threat to individual rights – because, by nature, it tends
to concentrate, to recursively reproduce itself, and to become arbitrary.

Political pessimism is profoundly extraneous to the Aristotelian-
Thomist philosophy, since such philosophy grants political power a
“ministerial” function to serve the “common good” and conceives of it
as the vicarious projection of ethical and religious authorities, if not even
of divine omnipotence. Pessimism towards political power is also
extraneous to the political organicism endorsed by Islam and by most
Eastern philosophies, especially Confucianism, which believe that the
individual, at least in principle, ought loyally to obey political authorities,
towards which he cannot oppose any legal claim.

The pessimistic theory is also extraneous both to the revolutionary
optimism of Marxism and to the ethical conceptions of the state, which
inspired twentieth-century totalitarian regimes, in primis German
National Socialism. According to Carl Schmitt, the belief that political
power can be subject to law, i.e. exerted according to general and neutral
legal rules, is a normativistic (Kelsen-based) illusion, since power is
“decision” by nature, namely discretion, partiality, particularism, and
exception.65 Political decisions have nothing to do with following rules;
rather, they create them ex novo, and this is indeed the specific and
positive function of political power.

In contrast with the many versions of political optimism – whether
they be ethical-religious, revolutionary, or totalitarian – the pessimism
inspiring the theorists of the rule of law requires the presence, within the
state, of normative apparatuses and institutional bodies entrusted with
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the task of identifying, contrasting, and repressing the political misuse of
power and legal arbitrariness. Moreover, in order to curb power’s arbi-
trariness, the theorists of the rule of law believe that the force of the
legal system is a necessary, and somehow sufficient, means. Law – positive
law, no longer just natural law – can and must act as an instrument for
the ritualization of the exercise of power. In other words, the state’s
powers (above all executive and judicial powers) must be bound to
respect general rules. Being a “general and abstract” normative instru-
ment, “law” must replace the commissio, i.e. the monarch’s personal
orders and his arbitrary lettres de cachet. By imposing general forms
and procedures – much more effectively than by prescribing specific
contents or aims – legislative provisions can drastically reduce political
discretion. If power is bound to act in accordance with general rules and
preset forms, it is more transparent – or less opaque – and thus more
“visible” and open to citizens’ control.66 Therefore, within the European
contemporary state, the legal system is required to perform a threefold
– problematic and somewhat ambiguous – function: to be an instrument
for the social order and have political stability it expresses governmen-
tal power, to be a legislative mechanism to ritualize and limit political
power and, strictly complementary to this function, to guarantee
individual rights.

4.2 The distribution of power

The principle of the “distribution of power” acts as a general legal
criterion for the granting of opportunities and powers to individual
subjects. Under the rule of law, individuals – together with the institu-
tions and the associations they legitimately give rise to – are holders of
a wide range of legitimate claims and micropowers. Such claims and
powers, being legally defined, may be legitimately exerted even against
governmental institutions, whose scope of action is limited accordingly.
The legal system, through its behavioural rules and procedural
restraints, concurs in rendering the exercise of political power more
“visible” and in contrasting its intrinsic despotic penchant. At the same
time, it limits the scope of political power by defining the ambits of
political “non-interference” so as to protect individuals’ fundamental
rights, above all their freedom and property. The legal entitlement to
opportunities, claims, and powers that monarchical absolutism had
hierarchized and concentrated in the subjects and organs of the state, is
therefore socially spread out. Outside the scope of official power, there
are no longer mere submitted subjects but, rather, citizens endowed with
legally acknowledged powers.
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Throughout the different historical experiences of the rule of law, the
principle of the distribution of power has been essentially expressed by
the following normative or institutional modalities.

4.2.1 Unicity and individuality of the legal subject. Under the rule of
law all individuals are subjects of the legal system. Therefore, all
members of the political community are granted, in principle, an equal
capacity of being holders of rights, and of performing acts bearing legal
consequences.67 By overcoming a millenary tradition, which was still in
force in medieval legal systems – suffice it to mention the Edict of
Theodoric or the Edict of Rotary, or the Magna Carta itself – the rule of
law first applied the principle of the unicity and individuality of the legal
subject. “Quite obviously”, female inequality still remained within the
rule of law, especially with respect to family law and political rights.68 As
for such rights, different criteria for census-based discrimination, theorized
by both Sieyès and Kant, were long applied also to male citizens. Yet,
apart from such well-known anomalies, under the rule of law any differ-
ence pertaining to individual legal status (e.g. among free men, freed
men, servants, and slaves) were erased in Europe.69 Furthermore, cities,
corporations, baronies, or episcopates were no longer acknowledged as
holders of feudal privileges guaranteed by charters or ad hoc statutes.

4.2.2 The legal equality of individual subjects. All individual subjects
are equal before the law. Thanks to the general nature of any legislative
act, subjective situations falling within a given abstract legal figure are
treated alike, namely in the light of the same normative principles and
according to the same rules. Hence, the legal consequences of legally
equivalent actions are the same. This does not mean that the rule of law
equalizes citizens on the basis of given factual or finalistic standards.
Legal equality is not to be mistaken either for “substantial equality” (in
Western countries, such a generic expression mostly stands for some kind
of equalization of economic and social conditions), or for the effective
and equal enjoyment of the rights individuals formally hold. In fact,
each individual is able to enjoy the same rights (freedom of speech,
teaching, press, association, economic initiative, etc.) in different ways
and scopes, and it is only with respect to his actual entitlement to such
rights that he is treated equally with respect to other holders of rights. In
many legal (not only factual) respects, property-owners are indeed
different from the property-less, employees are different from self-
employed workers, minors are different from adults, citizens are different
from foreigners, and previous offenders are different from citizens without
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criminal records. Ergo, formal equality stands for the suppression of
privileges, these being tantamount to normative discriminations among
citizens in legally equivalent factual conditions. Hence, at the same time,
formal equality implicitly acknowledges the vast range of factual
inequalities – above all, economic and social inequalities, which the rule
of law is not expected qua talis to reduce or cancel – assumed by the legal
system as legitimate premises for different treatments.70

4.2.3 The certainty of law. Under the rule of law the state commits
itself to guarantee all citizens the possibility to foresee, in principle, the
legal consequences of both their behaviour and that of the other social
subjects they necessarily interact with. In other words, all citizens – not
only members of social elites – must be provided with cognitive means
allowing them to foresee what kind of decisions affecting them may be
taken in the future by the state’s powers – especially by the executive and
the judiciary. Under this perspective, the “certainty of law” is a
widespread social good, which concurs in strengthening individual
expectations and reducing social uncertainty. Employing Niklas
Luhmann’s systemic terminology, it may be held that, by guaranteeing
the certainty of law, the state and its legal system perform a “reduction
of complexity”, which helps to mitigate citizens’ uncertainty towards the
risks of the social environment, and thus allows for a more stable,
ordered, and functionally economical social interaction.71 The specific
contribution of the certainty of law – this reducing citizens’ insecurity
towards legal risks – is the possibility for all citizens to confidently take
care of their own business and to claim their rights, with good chances of
success, with respect to both their social partners and political authorities.

In order for the certainty of law to be implemented, citizens must above
all be given the opportunity to know the law in force. They must not be
doomed to ignorantia legis (ignorance of the law) as a result of the impos-
sibility of knowing in advance and of interpreting with relative certainty
the rules concerning them and applied by administrative authorities.
Hence, laws must not be secret, and normative propositions must be
clearly formulated and must not give rise to possible antinomies.
Moreover, laws must not have a retroactive effect, especially in criminal
matters, where the nullum crimen sine lege (no crime without law) princi-
ple must be upheld. Furthermore, since even the most absolute certainty
of law may be frustrated by an arbitrary jurisdiction, the principle of the
“natural judge” (a judge predetermined by law) must be upheld and,
connected with such principle, ad hoc courts must be prohibited.72

Lastly, as controversially underlined by Leoni and Hayek, the certainty
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of law requires legislative power itself not to cause normative instability,
which may occur if, by means of redundant legislation, parliaments, or
governments – especially when not bound by rigid constitutional provi-
sions – frequently and unforeseeably alter the regulation of cases.73

4.2.4 The constitutional acknowledgement of individual rights. The rule
of law hinges upon the acknowledgement of rights as “original” normative
prerogatives of individual subjects or the “positive” granting of such
rights to all members of the political community. Going beyond notable
differences in terms of philosophical reasoning and modes of legal
protection – natural law doctrines versus legal positivism, universalism
versus particularism, constitutional rigidity versus constitutional flexi-
bility, and judicial review of legislation versus the absolute primacy of
legislative power – different experiences of the rule of law are characterized
by the constitutional commitment to guarantee individual rights, granting
their holders the power to claim them on a judicial level, even against the
state’s organs.

If Thomas Marshall’s historical and sociological taxonomy is
endorsed, individual rights may be divided into three categories: civil
rights, political rights, and social rights.74 In addition to the right to life,
civil rights include the “freedom rights”: personal freedom, the proce-
dural guarantees of habeas corpus against repressive powers, freedom of
thought, speech and religion, the inviolability of personal domicile, the
confidentiality of personal communications, and so on. Patrimonial
rights – firstly the right of property and the freedom of economic initia-
tive – contractual autonomy (i.e. the right to make binding contracts)
and the right to apply to the courts are strictly connected with civil rights.

Political rights formally acknowledge citizens’ interest in participating
in the exercise of political power, either as members of bodies endowed
with decisional authority or as electors of them. The general suffrage for
the election of Parliament and of other public assemblies is the main
expression of this acknowledgement. Lastly, social rights – affecting job,
health, home, social assistance, social security, etc. – aim at giving a
normative status to citizens’ interest in education, well-being and social
security, in line with the prevailing standards of a given (industrialized)
country.

If the above threefold division of rights is upheld, the rule of law may
be said to be essentially concerned with the protection of civil rights, in
that these coincide with the range of “negative freedoms”.75 In the second
half of the nineteenth century, such a protection was extended – albeit
through social tensions, difficulties, and deficiencies – to political rights,
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whereas “social rights”, safeguarded only in part by the twentieth
century European Welfare state, remained substantially outside the func-
tional logic of the rule of law. According to such a logic, to be entitled to
civil and political rights allows each individual to be freely involved, as
an “independent unit”, in social interaction. At the same time, this justi-
fies the assumption that all individuals are provided with the legal tools
necessary to be socially successful without resorting to the state’s pater-
nalistic protection.76

4.3 The differentiation of power

As mentioned above, the principle of the differentiation of power, being
a characteristic element of the rule of law, entails two main aspects:
(1) the self-differentiation of the political and legal subsystem from other
functional subsystems; (2) the internal differentiation of the political
subsystem within a process, which increases its complexity, specialization
and efficiency, and gives rise to a plurality of different political structures
and ways of waging power. As it is known, such a process has been inter-
preted and popularized by liberal political theories (from Montesquieu
onwards) as a strategy for the “separation of powers” intentionally
aimed at guaranteeing balance among the state’s organs (the “moderate
government”) and, ultimately, the protection of individual rights.77

As regards the first aspect, the European rule of law is characteristic
of a specific kind of political subsystem which stands out, when com-
pared with political forms of the past, for its high functional autonomy
with respect to ethical-religious and economic subsystems. It is through
this functional autonomy that the individualistic political philosophy
was successful within the experience of the rule of law, in contrast with
the ancient organicist model. In fact, the conception of individual oppor-
tunities, claims, and powers as legal rights (not as mere ethical-religious
expectations) refers to the general process of the ‘positivization of law’
as its necessary functional premise. In other words, the “positive” legal
system grounds the normative value of its prescriptions on the “social
contract”, that is on the will of the members of the political community,
thus no longer referring to transcendent deontologies.78 It is through
such an evolutionary conquest that, in Europe, the legal system, freed
from its traditional ethical and theological envelopments, also broke with
Aristotelian-Thomist organicism and with the monistic conception of
what is true and good. As seen, this is particularly the case of the English
tradition of the common law and the liberal philosophy that in Germany
gave rise to the Rechtsstaat. Moreover, it is precisely the high functional
autonomy of the legal subsystem that allows for the rule of law to establish
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the principle of individuals’ formal equality, namely an equality, which
ignores the different positions that individual subjects hold within other
functional subsystems grounded on property, political power, or family
relationships. Not surprisingly, it is precisely such a “formalistic” and
“atomistic” social structure that was later at the heart of Marx’s early
communist criticism of “equal law” and “bourgeois freedoms”.79 After
all, both the unicity-individuality of legal subjects and their formal
equality are, in turn, functional factors concurring in the development of
a market economy that is itself freed from organicist premises and
ethical-religious aims.80

As regards the second aspect – the internal functional differentiation –
the rule of law is typical of a highly complex political system. Such
complexity is due, first of all, to the division of the political system into
two formally separate ambits: on the one hand, the conquest and man-
agement of political power through the organization of political parties
and electoral rituals; on the other hand, administrative activity, unified
by the task of issuing binding decisions through bureaucratic proce-
dures.81 Unlike in despotic or totalitarian regimes, under the rule of law
political parties (just like trade unions) are not organs of the state’s
bureaucracy and cannot make erga omnes binding decisions. In turn, the
administrative function is organized on the basis of two sub-functions
which, in principle, are performed within distinct institutional settings
and with different procedures: on the one hand, the legislative power,
primarily conferred upon elective parliaments entitled to enact general
and abstract laws; on the other hand, the enforcement of general and
abstract laws or, more precisely, the issuing of binding decisions with
respect to single actual cases,82 which is essentially performed by organs
that are administrative in strict terms. Lastly, within administration, a
further functional autonomization process has been developed: the
“judiciary power” has parted from the “executive power”, thus freeing
itself from being bureaucratically subject to the political government.
The judiciary makes decisions on the basis of its members’ (disputed)
impartiality and political autonomy.

Very schematically, it can thus be asserted that throughout the differ-
ent historical experiences of the rule of law, the principle of the differ-
entiation of power has been expressed by the following institutional
modalities.

4.3.1 The delimitation of the scope of political power and law enforce-
ment. The self-differentiation of the political system, which is fully
accomplished under the rule of law, has two symmetrical effects: on the
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one hand, it tends to exclude the functional interference of ethical-
religious and economic subsystems from the ambit of politics and law;
on the other hand, it explicitly defines the functional scope of the legal-
political subsystem by limiting (or self-limiting) the state’s internal
sovereignty. The clear-cut boundary line between “the public” and “the
private”, excludes what in Europe has been called – from Ferguson to
Marx and Gramsci – “civil society” (bürgerliche Gesellschaft, società
civile) from the scope of politics and law. Civil society includes the realm
of privacy, i.e. religious beliefs and practices, sexual and family relation-
ships, personal communications and information, the expression of
literary and artistic creativity, and so on. It also includes the sphere of
contractual autonomy, entrepreneurial initiatives, and patrimonial
activities in general.

4.3.2 The separation between legislative institutions and administrative
ones. As we have seen, under the rule of law a specialized organ (parlia-
ment) is entrusted with the task of enacting general and abstract norms
(laws), whereas the executive and the judiciary are given the role of
applying the laws, i.e. more precisely of issuing particular and concrete
norms (administrative decisions or judgements), and seeing to their
enforcement. Although the line between enacting general norms (legis
latio) and applying them (legis executio) is very subtle, it is nonetheless
unquestionable that the rule of law provides for a dual system which, at
least in principle, separates legislative institutions from administrative
ones.

4.3.3 The primacy of the legislative power, the principle of legality, the
reserve of legislation. Under the rule of law, organs entitled to enact
general norms (laws) are granted functional primacy with respect to
organs deciding particular cases by issuing specific norms (executive acts
and judgements). Such primacy may be more or less absolute according
to the high or low degree of subordination of the legislative power to
constitutional principles and according to the how intense is control on
constitutional legality by the judiciary. However, the entire normative
and institutional functioning of the rule of law is moulded by the
“principle of legality”, through which each administrative act – whether
executive or judicial – must comply with a previous general norm.83 The
same functional logic underpins the principle of “statutory reservation”,
stating that only the legislative power is entitled to enact norms concerning
individual rights, thus excluding executive and judicial powers from such
a function.
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4.3.4 The obligation of the legislative power to respect individual rights.
The limitation of the legislative power is one of the most delicate and
controversial problems of the rule of law’s experience. However, it can be
argued that, albeit in different ways, within all the historical experiences
of the rule of law the legislative power appears to be limited by its
political commitment or legal obligation to respect constitutionally
acknowledged individual rights. Such restraints have an implicit, i.e.
political, nature in Great Britain, Germany, and France, whereas they
have a mainly legal (judicial) nature in the United States.

4.3.5 The autonomy of the judiciary. Leaving aside the question of
public prosecutors – which would require a different and much more
complex analysis – under the rule of law all judges are “subject only to
law”. Among the various administrative activities, the judicial function is
notable for its ambition to occupy a “third” or neutral institutional
ambit with respect to conflicting political and social interests. Therefore,
in the exercise of their decisional powers, judges act independently of
any hierarchical subordination, in particular towards the executive high
ranks, which by their nature follow the ideological preferences of a given
political majority.

5 THE EPISTEMOLOGICAL STATUS OF THE RULE OF LAW,
ITS POLITICAL ASSUMPTIONS, AND LIMITS OF VALIDITY

The theoretical synopsis of the previous paragraph should satisfy the
double need our essay sprang from, namely to elaborate a theory of the
rule of law that could be both acceptable from a historical point of view
and, at the same time, useful in cognitive terms, that is, helpful in
understanding and solving practical problems.

The above theoretical reconstruction of the rule of law provides a
unitary and coherent picture of the philosophical assumptions and the
normative-institutional means, which have characterized its most impor-
tant experiences. Although such a reconstruction is only one of the many
possible interpretations of a highly complex phenomenon, it should be
persuasive in a historical perspective. However, it endows the notion of
rule of law with a rather precise meaning and differentiates it from other
notions for which it has often been mistaken within the intricate bundle
of concepts, formulas, and postulates in which it has long been
submerged. In the light of our interpretation, the rule of law may be
defined as the normative and institutional framework of the European
modern state which, on the basis of an individualistic philosophy (with the
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double corollary of political pessimism and normative optimism) and
through processes of distribution and differentiation of power, entrusts the
legal system with the primary task of protecting civil and political rights,
thus contrasting, for this purpose, political authorities’ inclination towards
arbitrariness and misuse of their powers.

We shall now specify the epistemological status of this theory, its
philosophical and political implications, as well as the limits of its validity.
This will then allow us to assess the cognitive usefulness of the rule of
law when set against the range of problems which, within the contempo-
rary processes of increasing social complexity and global integration,
must be tackled to protect individual rights and limit political arbitrariness.
Quite obviously, such matters nowadays need to be examined by giving
ample room to international and transnational experiences, thus going
well beyond the political space of the rule of law, i.e. that of the sovereign
nation state.84

5.1 The epistemological status

As far as the epistemological status of the suggested theory of rule of
law is concerned, its evaluative and not formalistic character ought to be
underlined. Despite not being a general theory of justice and not
drawing from classic ethical and political metaphysics, the theory of the
rule of law entails, as we have seen, some specific options as to the aims
of politics and law. The hostility towards arbitrary power and the call for
the certainty of law – which have been interpreted by some authors as
axiologically adiaphorous85 – themselves entail a clear ethical assump-
tion, in that they favour a rational and foreseeable political order, where
law primarily guarantees individuals’ freedom and the security of their
transactions (thus giving less importance to “communitarian” topics,
such as social justice, solidarity, and equality). Though the rule of law is
not an ethical and political project for the realization of the “best
republic” – neither is it aimed at realizing a “state of justice”86 – and
though it relies on the functionally differentiated instrument of law, it is
inconceivable outside the scope of a typically Western anthropology,
namely individualistic, rationalistic, and secularized.

Neither can it be held that the theory of the rule of law merely
recommends given procedures lacking prescriptive content, i.e. it is a
merely procedural conceptualization of the state and the law, and as such
is ideologically neutral. It is undeniable that, in many respects, the model
of the rule of law is concerned with procedural techniques or institu-
tional devices which, as such, may appear as axiologically indefinite and
merely formal. The certainty of law may seem indifferent to the ethical
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and political contents of law, so much so that it could be argued, for
instance, that racist legislation might be compatible with the rule of law
as long as its prescriptions were clear, non-contradictory and non-
retroactive: la légalité qui tue, in other words. By resorting to similar
considerations, also the “principle of legality” might be construed in a
purely formal way, as claimed by Antonin Scalia, who views the rule of
law as the “rule of rules”.87 In fact, the principle of legality does not
imply any ethical and political assessment of the contents of a given law,
either by the administrator bound to apply it or by the citizens, who are
its ultimate recipients.

Yet, such interpretations seem to overlook the circumstances that,
according to the theory of the rule of law, formal institutions and pro-
cedures are not self-referential and self-grounding. Rather, they pursue
the aim of protecting individual rights, by which the legislator himself is
bound. They are nothing but the linear means for such an aim, which is
after all cogently declared by constitutional texts or traditions. By ignoring
such a simple and enlightening axiom, formalistic interpretations of the
rule of law – just like similar proceduralist theories of democracy – display
the general flaw of all formalistic doctrines on politics and law, not to
speak of the linguistic and cognitive formalism they implicitly refer to.88

5.2 The rule of law and the theory of individual rights

The doctrine of the rule of law is, quite probably, the most important
heritage that, at the beginning of the third millennium, the European
political tradition offers the world’s political culture. Its exceptional the-
oretical relevance lies in its (successful) attempt to guarantee the individ-
ual’s fundamental freedoms within, and by means of, a given
organization of political power, i.e. the nation state. In comparison with
any other civilization, the European rule of law uniquely combines the
need for order and security, which is at the heart of political life, with the
demand for civil and political freedoms, which is particularly felt within
complex societies. The invention of “subjective rights” as the legal
expression of individual freedom is, besides the undoubted effectiveness
of the techniques used to differentiate and balance powers, the key to its
originality and success. Within a few centuries, such an “invention” has
taken hold as a general model both in Europe and in North America.
The demise of fascist authoritarianism and Marxist collectivism only
confirmed its success in the twentieth century. Nowadays, not only is
the model of the rule of law not challenged by other alternatives in the
Western world, but it also seems bound to be imposed at an international
level as a condition for the rationality, modernity, and progress of the
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cultures of all continents, including the farthest ones, such as Islamic cul-
tures, American and African autochthonous cultures and, in the Far
East, Hinduism, Buddhism, and Confucianism.89

However, in order to uphold the universality of the model or support
its increasing international expansion, there are at least three theoretical
issues concerning its conceptual instrumentation and its institutional
implications that need to be assessed and possibly solved. The first issue
concerns the relationship between the model of the rule of law and
democratic theory; the second issue stems from the conflict between the
(democratic) principle of popular sovereignty and the suggestion –
advanced by a large number of theorists of the rule of law – to render
constitutional Bills of Rights more rigid; the third issue concerns the
philosophical foundations and thus the universal value of the theory of
individual rights (or, in the international legal lexicon, “human rights”).

5.2.1 Rule of law and democracy. The doctrine of the rule of law is
clearly different from the idea of democracy (and of a “democratic
state”), even in its weakest versions drawing inspiration from
Schumpeter’s criticism of classical participatory and representative mod-
els of democracy.90Although authoritative liberal-democratic thinkers,
starting with Norberto Bobbio, Ralf Dahrendorf and Jürgen Habermas,
deem the protection of individual rights to be a conditio sine qua non (an
absolute condition) of any possible democratic regime, the institutions of
the rule of law are, as such, indifferent to given key points of the – classic
and post-classic – democratic conception of the political system. With
the exception of a very weak and implicit hint at the representative
nature of the legislative power, the theory of the rule of law is not
committed to issues, such as popular sovereignty, citizens’ actual partic-
ipation in collective decisions, the procedures and values of political
representation, the pluralism of political contenders or governments’
accountability, and responsiveness.91

In a nutshell, the legal and political framework of the rule of law may
be juxtaposed to the classical absolute state, the modern totalitarian state
and, in general, the police state. However, it is not in conflict with
oligarchic and technocratic regimes, characterized by a mass political
apathy and by great economic and social differences. The rule of law
seems to be more in line with the liberal political tradition than with a
political philosophy grounded on citizens’ civil responsibility, on the
transparency and diffusion of political communication, and on the vital-
ity of the public sphere. Under the rule of law, the threat to individual
freedoms seems to derive exclusively from the arbitrary acts of the state’s
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organs, and not also from the misuse of their powers by subjects belonging
to the social and economic world.

It follows that the internationalization of the model of the rule of law
may oppose principles and values which are – or, rather, have been – impor-
tant components of the European democratic experience. In practical
terms, this is nowadays true for the process of European integration, as
underlined by the undergoing debate on the “democratic deficit” of
European institutions, despite their commitment to protecting individual
rights (confirmed by the Charter of Fundamental Rights approved at the
Nice summit92). The risk of dismissing crucial democratic values is also
dramatically present on a global scale, as proven by the sharp contrast
between, on the one hand, great Western powers and, on the other, many
non-Western countries and a great number of non-governmental
associations and transnational political movements. Western powers
favour the international expansion of the model of the rule of law,
together with an uncompromising defence of the universality, interde-
pendence, and indivisibility of “human rights”. Other countries,
however, are much more sensitive to what they call “collective rights”,
extended so as to comprise the reduction of economic and social
inequalities, the protection of peoples’ cultural identity and political
autonomy, the fight against poverty and epidemic illnesses, and the free-
dom of economically backward countries from foreign indebtedness.93

5.2.2 Constitution, individual rights, popular sovereignty. As we have seen
above when specifically examining US and French constitutionalism – the
English “exception” has been separately analysed – two different
approaches, here conventionally called “liberal” and “democratic”, may be
adopted with respect to the constitutional guarantee of individual rights.

5.2.2.1 The liberal approach. The liberal approach, which is typical of
the United States experience, tends to conceive the Bill of Rights as the
source of all principles and rules protecting fundamental freedoms. The
normative validity of the rule of law stems from the assumption of
rationality and ethical universality of its principles, so that no parlia-
mentary majority – not even the unanimous consent of the members of
elective assemblies – can abrogate constitutional provisions regarding,
for example, the right to life, the rights of freedom, and the right of prop-
erty and economic initiative. Any parliamentary decision to abrogate
such provisions, even when it complies with the procedures established
for constitutional amendments, should be deemed to be constitutionally
subversive and thus null and inapplicable.
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Such a theoretical stance entails procedurally and institutionally
notable corollaries: firstly, the foundations of the rule of law need to be
firmly grounded by rendering the constitutional provisions that protect
individuals’ rights as rigid as possible, that is, by requiring qualified
majorities and other procedural hindrances for the parliamentary review
of the constitution. Secondly, and most importantly, the legislative
power must also be institutionally limited, thus entrusting the judiciary
with the task of evaluating (with erga omnes efficacy) the constitutionality
of laws.

In the second half of the twentieth century, with the persistent exception
of Great Britain, the “liberal” approach, initially developed in the
United States, prevailed also within the experience of European consti-
tutionalism, especially in Germany and Italy, and thus ended up by being
identified tout court with the continental doctrine of the rule of law.
According to such an approach, the guarantee of fundamental rights
depended on mutual checks and balances between “constituted powers”,
including the legislative power, under the watchful eye of the
Constitutional Court, as authoritatively suggested by Hans Kelsen. At
the same time, the “democratic” idea, according to which the constituent
power is the source of any possible constitutional legitimacy, lost its
strength.94 Accordingly, the idea of the almightiness of the democratic
legislator was rejected: democracy could not but be a “constitutional
democracy”, limited by a liberal constitution within which fundamental
rights, as written by Luigi Ferrajoli, were deemed to be inalienable and
inviolable and therefore “not susceptible of decision”95 by any political
majority or power, since they were beyond popular sovereignty.

5.2.2.2 The democratic approach. According to the “democratic”
approach, the protection of individual rights and, more generally, the
establishment of the state’s organs and the definition of their functions
depend on the constituent power and on the permanent initiative of the
political community. Such a voluntaristic approach does not identify the
constitution with the guarantee of rights and the separation of powers,
as advocated by the famous Article 16 of the 1789 Declaration of the
Rights of Man and the Citizen.96 Provided the constitution has been
freely desired and democratically established by most members of the
political community, it is fully valid, even if it is not inferred from liberal
principles. In this case, the model to draw inspiration from is the French
revolutionary experience, which preceded the formulation of the theory
of the État de droit and which Carré de Malberg directly criticized. In the
French experience, the establishment of rights was the result of political
struggles, which were successful thanks, inter alia, to the support of the
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elective assemblies; it was not the result of a sophisticated and
bureaucratic balance between the powers of a “mixed” or “moderate”
government. According to this approach, it is believed that the rigid
nature of the constitution or the review of legislation by a Constitutional
Court is not a crucial means to protect individual rights. What is more
important is a watchful public opinion, an open and competent political
debate and a permanent popular initiative, leading, if necessary, to the
prompt legislative (or referendum-based) updating of constitutions and
declarations of rights. Just like any other normative act, the Bill of
Rights is doomed to be overcome by social changes, especially because
such changes are quickened by the evolutionary rapidity of complex
societies. Excessive constitutional inflexibility may lead to social back-
wardness and may hinder democracy. It may also poorly protect rights
since it relies on legal institutions that pretend to neutralize politics.97

5.2.2.3 An ideological-political alternative. Although the above two
approaches are equally concerned with the protection and promotion of
individual rights, a theoretical solution that reconciles them in a compro-
mise between normativistic rationalism – typical of the Euro-continental
doctrine of the rule of law – and democratic voluntarism is not feasible.
Quite obviously, the “democratic” approach may be criticized because
the lack (or weakness) of procedural and institutional restraints safe-
guarding the Bill of Rights may be dangerous, since it leaves both the
fate of individual rights and of democracy itself in the hands of tempo-
rary parliamentary majorities. In fact, a formal democratic regime is
inconceivable without respect for the main freedom rights. Hence, the
“liberal” approach is, in truth, a vital guarantee of democracy itself,
since it reduces the risk – not a mere scholastic risk, as shown by the
downfall of the Weimar Republic – that a democratic regime may be
removed and replaced by an authoritarian regime without this requiring
any breach of parliamentary procedures.98 Democracy is thus strength-
ened, not weakened, by liberal restraints preventing its self-destruction.

However, the “liberal” approach can also be criticized. In rigorous
theoretical terms, it is irrelevant whether a constitution is approved or
modified by a qualified majority rather than by a simple majority or by
an absolute majority. The point is that a constitution – as a single
constitutional norm – always expresses the will of a given portion of
the “people” (or of the “nation”), no matter how wide it may be,
against the will of another portion, just as it happens with ordinary
laws, which are usually approved by simple majority. This is particularly
the case of complex societies, characterized by the “polytheism” of
cultures and moral values. Hence, also constitutional norms concerning
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individual rights are not the expression of a Rousseau-inspired “general
will” but rather of the preferences of a given political majority. Little
does it matter whether this majority deems the principles it endorses to
be beyond political dispute; on the contrary, such a belief renders its
“liberal” stance dogmatic and potentially intolerant.

Its historical and partisan genesis should thus discourage any attribution
of rationality, unchangeability, or even sacredness to any constitution,
even to one committed to civil liberties and politically inclusion.
Contrary to Kelsen’s claim that a constitution has no political author, it
must be acknowledged that constitutional principles express political
ideologies and ethical values that were shared (and or are still shared)
only by a greater or smaller majority of citizens and rejected (and/or are
still rejected) by a minority. It follows that even a liberal-democratic
constitution may be oppressive towards the interests and expectations of
minorities that dissent from the constituent majority. In fact, the majority
might even be favourable to the death penalty and to war, and/or might
be opposed to homosexual family rights, abortion, euthanasia, or to
respect for animals and the prohibition against killing them. Therefore,
the tendency to fix the range of liberal values at a given moment of their
historical development, and to entrust judicial bureaucracies with the
task of ensuring that elective assemblies do not introduce illiberal leg-
islative innovations, runs the risk of being paradoxically dogmatic, and
despotic. The relevance and originality of the Euro-continental versions
of the rule of law within its “external” history in the twentieth century
cannot be denied. However, the risk they currently run is a kind of
constitutional conservatism, fossilizing the will of their “founding
fathers”. Such a risk may be worsened by granting high judicial courts
the power to interpret the constitution – which is in fact a constituent
and legislative power – such as to allow them to mould the constitution,
which is nonetheless regarded as “rigid”, i.e. untouchable by
Parliament.99 Besides, one might ask advocates of the “liberal” approach
which bodies, if not supreme courts, should be entitled to decide which
political issues cannot be subject to free public debate and decision – e.g.
referendum-based – on the grounds that they are constitutionally not
susceptible to political decision.100

Therefore, it seems that the “liberal” approach is open to criticism no
less than the “democratic” one. In order to remedy such criticism, US
and Euro-continental theorists of the rule of law should rigorously iso-
late the (few or even very few) constitutional principles – regarding, for
instance, freedom of thought and its public expression – whose breach
prevents free expression of political will, this being an essential condition
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of the political legitimacy of governments according to both the
“liberal” and the “democratic” approach. Only such constitutional prin-
ciples should be protected by specific procedures – not by metaphysical
biases – rendering their abrogation extremely difficult. It should also be
recalled that, within politically fragmented societies – this is often the
case of differentiated and complex societies – a simple majority in
parliamentary decisions is already a threshold beyond which decisional
paralysis is likely to occur.

Thus, the choice between the “liberal” and the “democratic” approach
appears to be connected with largely questionable empirical considera-
tions and ideological-political preferences. Such a dilemma may be clarified
by a theoretical analysis, though it cannot be resolved.101

5.2.3 Foundation and universality of individual rights. A third set of
unsolved theoretical questions concerns the philosophical foundation
and the universality of human rights. Such questions touch upon the
issue as to their general coercive applicability, which was dramatically
highlighted by the 1999 “humanitarian war” for Kosovo.102 According to
Norberto Bobbio, a philosophical – and thus rational and universal –
foundation of the doctrine of human rights is not conceivable. The reason
is, in his opinion, that human rights are burdened by deontic antinomies,
especially by that opposing freedom and patrimonial rights to social
equality, the latter being a value that the establishment of “social rights”
should promote and protect.103

Other authors (among them Jack Barbalet) juxtapose, within the nor-
mative list of freedom rights, “non-acquisitive” to “acquisitive” rights.
The former include first of all the protection of “negative freedom”, i.e.
the limits imposed on the state’s (and third parties’) intervention
within the private domain, as is the case of personal freedom, freedom
of thought, and inviolability of personal domicile and private prop-
erty; non-acquisitive rights also include the “social rights”, which attrib-
ute simple powers of consumption or enjoyment. Acquisitive rights,
including contractual autonomy, freedom of association of press, and
economic initiative, have a marked acquisitive capacity since, under given
conditions, their exercise brings about political, economic, and commu-
nicative power to the benefit of their holders. Since only a minority of
individuals is usually provided with the political, economic, and organi-
zational means necessary to take advantage of the acquisitive capacities
of such rights, it follows that their exercise leads to a notable restriction
of other individuals’ freedoms and an increase in social inequalities.
Therefore, the widespread idea that human rights provide individuals
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with legitimate claims spontaneously converging in a peaceful and
progressive social interaction should be abandoned and replaced by the
agonistic and selective approach of the “struggle for rights”.104

Along with Bobbio and Barbalet’s theories, it must be added that the
doctrine of human rights lacks the necessary criteria (as the systemic
lexicon would put it) for cognitive self-regulation, in that it lacks
theoretical categories rigorously determining and defining individual
rights (the taxonomy suggested by Thomas Marshall, albeit very useful,
has a historical and sociological imprint, and is moreover directly
moulded on the last three centuries of English history). Hence, the “cat-
alogue of rights” is constantly open to inflation by means of anomic
accumulation through successive “generations” of rights or normative
interpolations arising out of mere factual circumstances.105 Some
Western philosophers and jurists have even suggested that the theory of
individual rights should also cover living beings not belonging to the
human species, embryos, and even inanimate objects. In other words,
despite the 1948 Universal Declaration and apart from a widespread
pragmatic consensus on a number of “fundamental” rights, substantially
corresponding to Marshall’s “civil rights”, nowadays there is no theoret-
ically defined and generally shared “catalogue” of individual rights, even
in Western countries. This holds true also for the normative implications
and practical applications of single rights.

Let us provide some illustrative examples (among the many available)
in this respect. If it is true that the right to life is one of the most nor-
matively “certain” individual rights, it is equally true that there is no
theoretical consensus as to its incompatibility with the death penalty,
which is widely practised in the United States, although the United
States is widely recognized as, and considers itself to be, the homeland of
individual rights and of the rule of law. Another example is provided by
life imprisonment which, even in the brutal, close-to-torture forms often
practised in Western countries, is usually believed to be compatible both
with the right of freedom and with prisoners’ right to physical and psy-
chic integrity; only a few express dissenting opinions on this subject.106

A further example: the mutilation of female genitals (known as ‘infibu-
lation’) – a very common practice in many North-Eastern and Central
African countries – has coherently been declared by some European
countries to infringe women’s right to physical and psychical integrity. As
regards the mutilation of male genitals (“circumcision”), it is known that
this is practised on millions of minors not only in the Islamic and Jewish
world but also in the Western world, especially in the United States,
–without explicit religious reasons. Such mutilations are not usually
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considered a violation of minors’ personal integrity. Although the ensu-
ing lesion normally bears less serious consequences than female “infibu-
lation”, a minority of Western doctors and jurists stress that it nonetheless
entails the irreversible mutilation of a healthy organ, carried out without
the consent of the concerned individual and for no valid hygienic
reason.107

In the light of the above considerations, it may be concluded that the
elaboration of a rigorous theory of individual (or “human”) rights is not
very useful and that a practical commitment to the actual application of
rights is sufficient. Bobbio himself seems to agree with this pragmatic
stance.108 It is unquestionable that the legitimization of individual rights
cannot but be historical and contingent. After all, it is well known that
civil and political rights took root in Europe, at a particular time in its
history, as a result of long and bloody social struggles. Hence, it would
seem that there is no alternative than to admit that any doctrine of
individual rights is philosophically unfounded and deontically imperfect.
It is a Western historical output, indeed important for Western countries,
yet unable to justify either any universalistic claim or any “civilizing”
proselytism.

However, it might also be argued that a rigorous theory of the rule of
law requires a rigorous elaboration of the doctrine of individual rights.
It might also be added that it is precisely the lack of theoretical rigour
that nowadays concurs in rendering uncertain the effectiveness of many
aspects of the rule of law, as we shall see below. Moreover, what is even
worse, such a deficiency favours the propagandistic distortion of the
doctrine of “human rights” and its transformation into a kind of
aggressive humanitarian universalism – as indeed was the case of the
war for Kosovo, led by Western powers against the Federal Republic of
Yugoslavia. Although lacking a philosophical foundation and normative
universality, and perhaps precisely for this reason – in that it is freed from
the hindrance of universal concepts – the doctrine of individual rights
may be “universalized” in communicative terms. In order to do so, two
conditions should be met: firstly, the doctrine of individual rights should
take on a more rigorous physiognomy – in terms of legal and political
theory, not of metaphysical justification; secondly, its communicative
universalization should be grounded on an intercultural “translation” of
the entire deontical lexicon and syntax of the rule of law model.109 The
topicality and relevance of such problems of intercultural communi-
cation are confirmed by the debate, mainly involving Singapore,
Malaysia, and China, as to the necessity of opposing “Asian values”
to the tendency of Western countries to impose their ethical and political
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values – above all the rule of law, individual rights, and democracy –
together with Western technology, industry, and bureaucracy on
Eastern cultures.110

5.3 The rule of law and international relations

The most serious constraint on the validity of the doctrine of the rule of
law is due to its narrow normative scope, which does not extend beyond
the political space of the nation state. Such a limit, which contrasts
strangely with the universalistic claim of most of its contemporary
advocates, is double-faceted.

5.3.1 Interstate relationships. Firstly, the doctrine of the rule of law is
not concerned with the relationship between any single state and other
states. Rather, it exclusively deals with the “internal sovereignty” of the
state and does not cover its international political and legal relations – its
“foreign policy” –, these being entirely left to the agreement-based
regulation of conventions and treaties. In other words, while significantly
restraining the “internal sovereignty” of the nation state, the rule of law
leaves its “external sovereignty” intact, including the jus ad bellum,
which, since the mid seventeenth-century Peace of Westphalia, has been
considered a sovereign prerogative of the state.111 A rigorous internal
application of the provisions of the rule of law may sometimes coexist –
Great Britain and France are emblematic examples in this respect – with
a warlike and imperialist foreign policy, and the enactment of “colonial
law”.112

It is not by chance that, according to Dicey, the greatest theorist of the
English rule of law, the international order was not even a real legal
order. Following John Austin’s lead, Dicey claimed that international
rules could be considered, at most, a sort of (legally not binding) “public
ethics”.113 According to Georg Jellinek, an equally authoritative theorist
of the Rechtsstaat, international law was a set of rules not different and
separate from the state’s legal system. International obligations were, just
like constitutional law and administrative law, the output of the “self-
limitation” of the sovereignty of the nation state.114

The reason why the doctrine of the rule of law lacks a theory of
international law and relations is thus clear. Its principles, in particular
the principles of the distribution and differentiation of power, have been
conceived so as to be applied only to the state’s citizens and institutions.
Citizens and institutions of foreign countries are given legal relevance only
upon explicitly coming in touch with the domestic legal system and, even
in such a case, under given conditions – e.g. the reciprocity clause – and
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with remarkable exceptions (especially for subjects and institutions not
belonging to the Western “civilized world”). What is more, since the time
of its founding fathers such as Hugo Grotius, Richard Zouche and
Emeric de Vattel modern international law – the Westphalian jus
publicum europaeum – has acknowledged only nation states as the
subjects of its system, excluding individuals, whose rights have been
deemed to be automatically represented and protected by the states they
belong to.

It ought to be added that the principle of non-interference in domestic
jurisdiction, namely into the “internal affairs” of sovereign states,
which was the pillar of the Westphalian order until at least the 1980s,
excluded the relationship between single governments and their citizens
from the competence of international law and institutions, thus not
allowing the protection of individual rights to have an international
relevance. A remarkable exception was represented by the ad hoc inter-
national criminal courts, set up in the twentieth century with the formal
aim of trying individuals responsible for serious violations of human
rights. Yet, the establishment of such courts – from Nuremberg to Tokyo,
and from The Hague to Arusha – has so far been disappointing in many
respects. In fact, their experience has proven that an international crimi-
nal jurisdiction, failing an international order somehow modelled on the
rule of law, cannot have a sufficient degree of impartiality and autonomy
with respect to the great powers.115

5.3.2 The world order. Secondly, the principles of the rule of law, with
the partial exception of Kant’s pacifism, have never been theoretically
connected with world order and peace,116 even when, in the first half of
the twentieth century, the “Westphalian system” – the “anarchical”
system of sovereign states – was modified by the rise of centralized
supernational institutions, such as the League of Nations and the United
Nations. Despite widespread rhetoric about the international rule of law,
the doctrine of the rule of law has had no influence on the organization
of institutions – in particular the United Nations – aimed at limiting
states’ sovereignty for the unlikely attainment of a “stable and universal
peace”. In fact, international peace was dependent on the hegemonic
great powers from time to time successfully ending world conflicts. The
establishment of international institutions was inspired more by the
hierarchical and authoritarian model of the Holy Alliance than by
Kantian cosmopolitan pacifism and the connected ideology of universal
citizenship and “cosmopolitan law” (Weltbürgerrecht).117 As Hans
Morgenthau held, the United Nations structure, in particular, is based
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on such a model, in that it is centred around the Security Council, which
is dominated by the veto power of five great powers and thus contravenes
one of the key principles of the rule of law: the formal equality of all
legal subjects.118

The thesis that the experience of the rule of law has not inspired any
theory on international law and institutions might seem overstated. It
might be objected that a great number of contemporary Western
thinkers – the “Western globalists”, as they were ironically called by
Hedley Bull – who, following Kant’s and Kelsen’s lead, advocate the
application of the principles and values of the rule of law to the
realization of a political and legal “global system”. However, globalist
thinkers such as Richard Falk and David Held are, above all,
interested in divulging some impressive key words – “global civil
society”, “global constitutionalism”, “global democracy”, and
“cosmopolitan order” – and in globally “pantographing” their liberal-
democratic beliefs. At the same time, they seem scantily interested in
either normatively or institutionally specifying the project of a possible
“global rule of law” or in interacting with non-Western political and
legal cultures, which should be involved in their cosmopolitan proj-
ects.119 As for the most authoritative globalist author, Jürgen
Habermas, he does not seem to have any doubts as to the evolutionary
causal nexus, so to speak, which closely connects “cosmopolitan law”
to the rule of law and universal citizenship to democratic citizenship.
“Cosmopolitan law – as he sententiously writes – is a consequence of
the idea of the rule of law”.120 Habermas maintains that the cosmo-
politan expansion of the Western rule of law obeys both the internal
logic of democratic institutions and the semantic content – to the
intrinsic universalism – of human rights.

All these are typical instances of a strongly ethnocentric usage of the
“domestic analogy”, this taking for granted the analogy between, on
the one hand, the “civil society” that supported the development of the
modern European state in the seventeenth and eighteenth centuries
and, on the other hand, the current supposed “global civil society”.
The analogical argument would allow for all principles of democratic
representation, separation of powers, and protection of “human
rights” to be applied to all world populations – and to the world as a
whole.121 On the basis of such anthropologically dogmatic premises,
Habermas stands out, as is well known, for having advanced universal-
istic claims favouring both the Gulf War of 1991 and North Atlantic
Treaty Organization’s (NATO) “humanitarian war” against the Federal
Republic of Yugoslavia of 1999.122
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6 THE CRISIS OF THE RULE OF LAW

The theory of the rule of law should help us in understanding new
problems, which today, at the beginning of the third millennium, must be
tackled in order to promote individual rights and restrain arbitrary
power in the context of increasing social complexity and globalization
processes. Such problems can be categorized as adding up to a “crisis of
the rule of law”. The crisis affects both the functioning of the democratic
structures of Western states, especially in their post–Second World War
versions, and the international protection of human rights. According to
reports by the United Nations and non-governmental organizations
(NGOs), such as Amnesty International and Human Rights Watch, mil-
lions of people are nowadays victims in all continents of unprecedented
violations of their fundamental rights.

The extent of this phenomenon is due not only to the despotic or
totalitarian nature of many political regimes but also to arbitrary deci-
sions taken by international bodies endowed with great political, eco-
nomic, or military power, which globalization processes have rendered
uncontrollable and that increase the threat of “global terrorism”.123

Wars, the death penalty, torture, the ill-treatment of prisoners, genocides,
poverty, epidemics, international trade rules, foreign indebtedness
squeezing the poorest countries, the slavery-like exploitation of minors
and women, and the racist oppression of marginalized peoples – from
Palestinians to Kurds, Tibetans to Indo-Americans, Roma to African
and Australian aboriginals – the destruction of the environment, all
contribute to this crisis.

The reasons for the crisis of the rule of law may be grouped in two
distinct lists: one concerns the increasing social complexity within advanced
industrial societies involved in technological and information revolutions;
the other regards integration processes both on a regional – the European
Union, first of all – and a global scale. Within the first group, the crisis of
the governing capacity of the legal system and the decreasing effectiveness
of the protection of individual rights are particularly important. Within the
second list, the main issue is the erosion of states’ sovereignty and the preva-
lence of transnational powers and organs not subject to the institutional
mechanisms for the distribution and differentiation of power.

6.1 The crisis of the governing capacity of law

It certainly cannot be said that the philosophical premises of the rule of
law are nowadays undergoing a crisis within complex Western societies.
On the contrary, since the collapse of the Soviet empire and the exhaustion
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of Marxist ideology, individualism seems to have permeated all aspects
of social life, from consumer habits to lifestyles, from family to profes-
sional experiences and to the meticulous protection of individual pri-
vacy by ad hoc bureaucratic institutions. What seems to be undergoing
a serious crisis, instead, is the “governing capacity” of the legal system,
i.e. the actual enforcement and regulatory efficiency of the legal pre-
scriptions enacted by different organs performing legislative functions.
The reasons behind such a functional impasse, particularly affecting
Euro-continental democracies, have been assessed by the systemic
sociology on law in terms of “law inflation” within differentiated and
complex societies.124

The process of differentiation of social subsystems compels the legal
system to react to their rapid development by increasingly producing
more specialized and particular provisions. Yet, law is a rigid and slow
structure compared with the evolutionary flexibility of subsystems such
as, in particular, the scientific-technologic and economic ones, which are
endowed with a notable capacity of rapidly self-programming and self-
correcting. This brings about “law inflation”, which entails normative
devaluation, redundancy and instability and, ultimately, law’s regulative
inability. Not only is the number of legislative acts multiplied but their
texts are also increasingly muddy and far too long, more and more
loaded with technological expressions and cross references to other
normative texts. The fragmentary nature of norms, the reference to
“emergency situations”, the inclination to “programme” rather than
regulate, worsen the tendency of a state’s legislation to lose the require-
ment of generality and abstractness, and to become more and more sim-
ilar to administrative acts.125 Quite obviously, the “Code” model, with its
rationalistic claim to be clear, systematic, universal, and unchangeable
over time, now appears to be a real historical wreck, overwhelmed by the
muddled flood of microlegislation.

Along with such phenomena, and especially in European countries
directly involved in the political integration process, there is the
multiplication of not only domestic normative sources but also of
supranational sources. The tendency towards anomie due to normative
overload is thus worsened by the difficulty in identifying the “general
principles” of the legal system whose definition is given also by many
jurisdictional organs – let us just mention the European Court of
Justice – which claim to be entitled to construe national, European
Community, and international law. This gives rise to a mainly judge-
made European law which, by definition, falls outside the schemes of
the rule of law.126
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The weakened governing capacity of law affects both the principle of
distribution of power and that of differentiation of power. In particular,
the certainty of law and, as a direct consequence, the principle of legality
are seriously jeopardized. The hypertrophy of criminal and civil law
increases the power of interpreters and judges, so much so that courts hold
real normative power, being in fact authorized to selectively redraft
legislative texts. Not only is ignorantia legis widespread, since citizens are
increasingly unable to know which laws are valid and what their normative
impact is, but the deliberate ignorance of law is an inevitable judicial prac-
tice, even within the highest courts. To tacitly ignore the law, either totally
or partially, seems to be a condition required not only to deliver a judge-
ment, but also to carry out ordinary administrative activities. Therefore,
within the structures of the rule of law, the areas for autonomous decision-
making ultra legem and, often, contra legem, are multiplied.

It is around such “legislative despotism” of Euro-continental
democratic states that the harsh controversy led by authors such as
Bruno Leoni and Friedrich von Hayek is centred. Such authors contrast
the normative orgies of the democratic pouvoir législatif with the very
liberal tradition of the Anglo-Saxon rule of law, founded on the common
law tradition and relying upon the judiciary – not parliaments – for pro-
tecting individual liberties.127 “Englishmen’s freedoms” are incompatible,
as argued by Leoni and Hayek, with the authoritarian and illiberal
tradition of the continental democratic rule of law. The authors advocate
the replacement of parliamentary legislation with a legal order based on
customs and general principles, entrusted essentially to the discretionary
power of the judiciary. A “law of judges” should be able to guarantee
both the certainty of law and the protection of individual rights much
more efficiently than the chaotic enactment of specific commands, which
are nowadays typical of the legislation of democratic parliaments.
Although such a liberal-conservative criticism of the Euro-continental
democratic rule of law is very lucid in many respects, it seems to overlook
the fact that precisely the inflation and disability of legislative acts and
the collapse of the certainty of law are bringing about the decline of
Euro-continental parliaments and are strengthening the normative func-
tion of the judiciary, i.e. one of the most primitive and sub-differentiated
ways of law-making.

6.2 The decreasing effectiveness of the protection of rights

In his essays on citizenship in Europe, Thomas Marshall claimed that the
acknowledgement of civil rights – among which, in particular, private
property and contractual autonomy – proved to be entirely functional to
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the early expanding stage of the market economy. Political rights,
instead, arising from nineteenth-century class struggles, favoured the
entrance of working classes into the elitist institutions of the “liberal
state”. As regards “social rights”, Marshall underlined their radical
paradox. Unlike civil rights and most political rights, social rights were
in contrast with the market’s acquisitive logic, in that social rights
were essentially oriented towards equality, whereas the market produced
inequality. Despite this circumstance, Marshall believed that British
institutions, moulded on the principles of the rule of law, would succeed
in subordinating market mechanisms to social justice, thus permanently
contaminating the logic of free exchange with the protection of “social
rights”. Ultimately, economic inequalities and social competition would
be greatly reduced.128

Although Marshall’s analytical scheme has been rightly criticized for its
evolutionary reductionism,129 it nonetheless suggests a useful approach to
the relationship between the development of the market economy, the
progress of political institutions, and the establishment of individual
rights in modern Europe. On the basis of such a scheme, though keeping
at a distance from the social-democratic optimism underpinning it, it may
be held that the gradual acknowledgement in continental Europe of civil
rights, political rights and, finally, the “social rights” has been matched by
a gradually more selective, legally imperfect, and politically reversible
guarantee of rights. A sort of “law of decreasing effectiveness” as to the
protection of individual rights may thus be argued. Such “law” is due to
the different relationship, which has gradually been established in Europe
between the acknowledgement of rights, on the one hand, and the
functional requirements of a political system correlated with the market
economy, on the other. Starting with the industrial revolution, the “rule
of law” has progressively opened up to the formal acknowledgement of a
number of successive “generations” of rights, ultimately taking the shape
of the constitutional state130 and then of the welfare state.

The European Union Charter of Fundamental Rights (December
2000), drafted by the delegations of 15 member states, has further
enlarged the list of rights by including “new rights” on privacy,
environmental protection, consumer protection, respect for physical
integrity, and the prohibition of reproductive cloning.131 Yet, through-
out the history of Euro-continental constitutionalism – and this is
precisely the paradox lucidly pointed out by Dicey as early as at the end
of the nineteenth century – the formal acknowledgement of citizens’
“entitlement” to new categories of rights has not been matched by the
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parallel effectiveness of their “endowment”. If this is the case, we might
then expect European “new rights” to be equally doomed.

When compared with civil rights, political rights have always been less
rooted in modern Europe’s political tradition. As mentioned above, until
more than a century after the great bourgeois revolutions, the right to
vote was subject to census-based criteria connected with the market.
Furthermore, large sections of economically marginalized individuals
were excluded from the exercise of political rights until the early decades
of the last century. This was in particular the case of workers and
farmers, let alone women, whose political exclusion was cancelled only in
the mid twentieth century. It was Hans Kelsen who argued that, in the
twentieth century “state of political parties”, citizens’ political rights
were nothing more than a “totemic mask”, namely the mask of popular
sovereignty and representation, these being political institutions no
longer entailing any actual participation in the exercise of power.132

Nowadays, authoritative political scientists such as Giovanni Sartori
hold that citizens’ political rights have been frustrated by “videocracy”,
that is the overwhelming power of mass media dominating both the eco-
nomic market and the political world through substantially equivalent
advertising devices.133

Even more evidently than political rights, “social rights”, ever since
their first appearance in the Weimar Constitution, have been weakly
effective, being more directly exposed to market contingencies. In order
for “social rights” to be effective, they need public services – social
security, financial allocations, minimum standards of education, health,
well-being, etc. – which consume a large amount of resources. It follows
that, given the considerable impact of social rights on the accumulation
of wealth and taxation, such rights are particularly precarious.
Nowadays, since the global success of the market economy has imposed
on Europe the necessity for the  “reform” of the welfare state, “social
rights” have mostly lost the legal requirements of universality and
actionability – suffice it to think of the right to work and, partly, the
right to health – and tend to become national assistance services
discretionally provided by political power. Leaving aside the question of
its economic feasibility and effectiveness, the proposed distribution of a
“basic income” or “citizenship income” to all citizens, in line with the
above reformist logic, would be subject to the same fragile dependence on
discretionary political decision-making.134 This illustrates the limitations
of the idea hopefully advocated by last century’s European social-
democracy – that the “rule of law” naturally progresses towards not only
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the protection of “negative freedoms” but also the promotion of “sub-
stantial equality”. As Bobbio has written:

[M]ost social rights have not been implemented. Till today it can merely be said that they
express ideal aspirations and that calling them ‘rights’ can only serve the purpose of grant-
ing them a noble title. [...] It can only be generically and rhetorically said that we are all equal
with respect to the three fundamental social rights – to work, health, education – whilst it
can be realistically said that we are all indeed equal in the enjoyment of negative freedoms.135

A number of authors, such as Pierre Bourdieu and Loïc Wacquant,
argue that globalization processes, by depriving nation states of an
important part of their traditional prerogatives, tend to reduce their
functions essentially to guaranteeing domestic political order. In this
respect, also the European welfare state would be expected to replace its
social services with mainly repressive functions. The welfare state is sup-
posedly ceasing to be a guarantor of collective well-being and turning
into the policeman of its citizens’ individual safety, in line with the US
model, which is essentially of a “penally repressing state”.136

6.3 The erosion of nation states’ sovereignty

The downfall of nation states’ sovereignty seems by now to be irre-
versible. Globalization processes have definitively caused the crisis of the
Westphalian model of sovereign states, these no longer being able to
tackle global issues, such as the reduction of environmental degradation,
demographic equilibrium, economic development, peace, the repression
of international crime, and the fight against “global terrorism”. Alongside
nation states, new powerful subjects arise within the international arena,
namely multinational corporations, regional unions, political and mili-
tary alliances, such as the NATO, NGOs, etc. Alongside international
treaties and conventions, there arise new international law “sources”,
such as transnational “law firms”, namely large lawyers’ offices mould-
ing new forms of lex mercatoria, and arbitral courts. At the same time,
the judicial function and power tend to expand also on an international
level, further eroding states’ jurisdictional sovereignty, as proven by the
setting up of ad hoc international criminal tribunals and the
International Criminal Court (ICC) of The Hague, as polemically
pointed out by theorists of the “global expansion of judicial power”.137

Within a system of international relations largely conditional on the
conveniences of economic and financial corporations, the weak governing
capacity of states’ legal systems is overwhelmed by the dynamic and
innovative decisional power of market forces, especially with regard to
industrial, fiscal, and social policies. In such fields, international law
tends no longer to operate (in a Weberian manner) as a “rational”
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structure strengthening the expectations of international subjects; rather,
it works as a composite and pragmatic means for the management of
risks peculiar to highly uncertain interactions.138

Such changes in international law are accompanied by a serious crisis of
the international legality and the traditional functions of international
institutions, in particular the United Nations, which is unable to control the
international use of force and to protect, in this respect, “human rights”,
above all the right to life. Within a general context of erosion of nation
states’ sovereignty and of international “anarchy”, great Western powers
deem it necessary to cancel the Westphalian principle imposing the respect
of territorial integrity and the political independence of nation states. They
claim the right to resort to force on humanitarian grounds against political
regimes seriously violating “human rights”. In NATO’s “humanitarian
interventions” in the Balkans in the twentieth century’s last decade, force
was used in open violation of the United Nations Charter, of general inter-
national law and of the constitutions of many European members of the
NATO. It was believed that the use of mass destruction weapons (missiles,
cluster bombs, depleted uranium projectiles) and the killing of thousands
of civilians are in line with the aim of protecting “human rights”.139

In the light of such exogenous processes, the schemes of the distribu-
tion and differentiation of power, which are typical of the rule of law,
seem, so to speak, to be functionally and “spatially” out of phase, while
the theory of individual rights is compelled to face problems going well
beyond the horizon of nation states, and to attempt to “internationalize”
itself. However, some authors believe it would be unrealistic both to try
to revive the sovereignty of nation states and to devise cosmopolitan
projects of political and legal unification of the world. Rather, a general
deregulation would be necessary, gradually attributing sovereignty only
to global market forces.140 Other authors believe that, in the light of a
possible future “global constitutionalism”, a key role can be played by an
international criminal jurisdiction acting on the basis of a universal
criminal code and supported by an international police force. In this
respect, the new ICC is viewed as the main instrument for the future
development of a “legal globalism” aimed at protecting individual rights
and at repressing power’s arbitrary acts on an international level.141

7 OPEN QUESTIONS

The above analysis poses such deep-rooted questions as to call the whole
experience of rule of law into question. In fact, today there is uncertainty
about both the function and fate of all the Western political institutions
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that, for some centuries, have guaranteed – at least to a certain extent –
the protection of individual freedoms and the limitation of the state’s
power.

The open questions are serious and numerous. For instance, given
the crisis of the legal category itself, how can the certainty of law be
restored within contemporary complex societies? By the way, it ought
not to be forgotten that the concept of “legal certainty” had already
been subject to criticism by American and Scandinavian legal realists
in the first half of the twentieth century for being tantamount to pure
normative idealism. Nowadays it is severely criticized by the expo-
nents of “critical legal studies” and of the economic analysis of law.142

What can be done to restore the “general and abstract” character of
law and stop its current inflationary trend? By what means can the
principle of legality regain its effectiveness, given that the scheme of
the differentiation of powers is overwhelmed by phenomena, such as
the degenerative metamorphosis of political representation, the
technical decline of legislation, and the administrative – executive and
judicial – nature of the settlement of actual single cases? Furthermore,
how is it possible to protect political rights and, above all, the “social
rights”, given the increasing privatization of social functions, the
decay of the “public sphere” and the decline of collective structures of
social solidarity? What fate will “new rights” have, in particular the
rights of foreigners, especially when tried or detained? What will
happen to the protection of the environment and to the “cognitive
autonomy” of audiences increasingly subject to the subliminal pres-
sure of mass media?

Analogously, with respect to international law, we may wonder whether
it is possible to use legal means to contrast the arbitrariness of large world
economic and military powers and their communicative ramifications,
and whether it is possible to prevent “global terrorism” from successfully
establishing its bloody alternative to law and politics. It is doubtful
whether Kelsen’s strategy – “peace through law” – can be seen as the
most suitable means to promote international peace and to reduce world
political and economic imbalances, these being themselves the main hin-
drance to peace. Moreover, it is equally controversial whether new vigour
can be given to states’ legal systems, thus enabling them to subject global
market forces to legal rules, especially in industrial, financial, and fiscal
fields. Furthermore, it is not clear how the European Union can some-
how draw inspiration from the model of the rule of law, freeing itself
from the hegemony of great economic and financial interests, and from
the encroachment of administrative bureaucracies which, in practice,
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keep the European constitution in their “custody”. Equally uncertain is
the possibility (and desirability) of creating a planetary rule of law,
resulting from the reform of current international institutions and affect-
ing not only the United Nations but also the very controversial Bretton
Woods economic institutions. Neither are there being currently envis-
aged reformist solutions directing international criminal justice to the
effective protection of “human rights”, and not towards what is strategi-
cally convenient for great Western powers. Lastly, it may be wondered
how the international protection of human rights can be rescued through
legal and non-violent means from its judicial and military neocolonial
degeneration.

These are all crucial questions with reference to the concept of rule of
law has allowed us to pose with sufficient clarity and realism. However,
no relevant answers will be provided in this essay other than the ones
implicit in the above analysis. Such questions are thus left “open” to,
above all, the further theoretical and historical contributions of the
essays in this volume.143 After all, an analytical elaboration touching all
these issues would require an entire volume. This essay can thus be
concluded with a simple (and anyway incautious) suggestion of a few
general “starting points”, which sum up the above theoretical discussion
and may hopefully be useful for further and more detailed research. In
some respects, however, they correspond to the writer’s very explicit
political and ethical preferences and thus deserve, at the most, to be
recorded and discussed.

7.1 The rule of law as a “minimum political order”

Claiming a rigorous protection of human rights, the rule of law is nowa-
days brought back to life within an unfavourable global scenario. Such a
scenario is marked by rapid social changes taking place in the most
industrialized countries and by the increasing polarization of power and
wealth on a global scale; both factors lead to social instability and polit-
ical turbulence. Yet, the present return of the rule of law, so long as it is
carried out in a theoretically rigorous and politically responsible manner,
may be welcomed as an attempt by Western political culture to recover
its most severely tested and precious heritage.

Despite its imperfections, serious limitations, internal tensions, and,
most importantly, its current crisis, there does not seem to be any sound
alternative in the Western world to the rule of law, either on a theoreti-
cal or political level. It is precisely the downfall of last century’s main
ideologies – together with the crisis of “actually existing socialism” and
the videocratic degradation of representative institutions – that seems to
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recommend the rule of law as a “minimum political order”, namely a
sufficiently stable political order, characterized by an acceptable level of
protection of civil rights. Indeed, the protection of civil rights – the right
to life, fundamental freedoms, and private property – appears nowadays
to be the primary political aim within complex societies, in which
citizens’ feelings of insecurity and loneliness are increasing. Even in the
most developed countries, a large number of people are afraid for their
own physical safety and for the security of their own belongings; they
feel threatened by urban criminality and are anxiously looking for a job
or are afraid of losing it. Within such a context, which Ulrich Beck has
called Risikogesellschaft (risk society), the rule of law may be seen as a
non-despotic, non-plebiscitary, and non-totalitarian political system,
capable of governing collective risks and guaranteeing at the same time
ample room for individual freedom and social autonomy. This general
issue may be seen as a subject of great topical interest if it is acknowl-
edged that the development of a “world risk society” is very likely, being
fostered by globalization processes.144

This does not imply – needless to say – that the minimum political
order of the rule of law can be taken as a universal minimum, as if it
could correspond to a sort of Rawls-inspired “overlapping consensus”.
The minimum political order of the rule of law may not, in fact, be
compatible with non-Western cultures not sharing its individualistic
premises, and thus it may be intolerant and oppressive.

7.2 The international inflation of Bills of Rights

According to Norberto Bobbio, the moral progress of mankind may be
measured by the succession of international declarations, which define
human rights in an increasingly wide manner and specify them in distinct
subcategories. At the same time, however, Bobbio does acknowledge the
increasing difficulties encountered by the international protection of
rights and consequently has even ended up by suggesting we abandon
theoretical discussions and adopt a purely pragmatic approach.145 In
fact, it can be said that, along with legislative inflation, the second half
of the twentieth century has witnessed the emergence of the same infla-
tionary problem also with respect to Bills of Rights. No matter what
their symbolic or moral value might be, they have resulted in a mass of
international documents, treaties, and conventions, which are nothing
but verbose, repetitive, and ineffective normative compilations. Many
governments of the West (or politically connected with the West, such as
for instance the last governments of Brazil146) have without hesitation
subscribed to such documents with the intention of sedating domestic

52 CHAPTER 1

Ch01.qxd  20/4/07  2:42 PM  Page 52



political opposition, and relying on the indulgence of allied (or protective)
great powers towards their own systematic violations of human rights.
As Bobbio writes, the discourse on rights may have a great practical role,
though it “becomes misleading when it overshadows or conceals the
difference between claimed rights on the one hand and acknowledged
and protected rights on the other”.147

The inflation of Bills of Rights, together with the widespread interna-
tional violation of human rights, brings about general problems, which
need to be examined at least along the following three theoretical lines.

7.2.1 “Law in books” and “law in action”. The international hypertro-
phy of Bills of Rights should lead to a deep realist mistrust – in terms of
political and legal realism – of the “paper-based” tradition that devel-
oped in the second half of the last century, and which was especially due
to the rhetorical vocation of great international assemblies, above all of
the General Assembly of the United Nations. Such a declamatory habit
might be contrasted with the sobriety of British tradition. In the home-
land of individual rights and the rule of law, the unwritten character of
the constitution goes hand in hand with a social widespread consensus
as to the protection of “Englishmen’s freedoms” and with a largely
coherent administrative practice. This takes place in the absence of a
rigid constitution, of the judicial control of constitutional legitimacy
and of any (Kelsen-inspired) hierarchization of the legal system. It might
be argued that, in Great Britain, the entire rule of law is “a living
customary law”, and thus it is much closer to being “law in action” than
“law in books”. Within the international context, such an argument
could be used against the fervent propounders of global constitutionalism,
and also against whoever believes that a rigid constitution is the conditio
sine qua non for the protection of rights within a unified Europe. It seems
more plausible to argue that European citizens suffer, on the contrary,
from excessive constitutional rules stemming from both national consti-
tutions and constitutional courts of different countries.148

7.2.2 “Rule of men” and “rule of laws”. The plethoric expansion of
normative texts might be contrasted, as mentioned above, not only with
an attempt to rigorously and selectively define the doctrine of the rule of
law and of individual rights but also with the setting up of political and
legal structures controlling the implementation and effectiveness of legal
provisions. It would be a mere rationalistic illusion to think that a given
society – especially a contemporary complex and transnational society –
meekly accepts legislation and may be easily shaped according to the
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intrinsic rationality of legal principles. Besides, it would be a normative
blunder to believe that the considerable power of legal interpreters –
above all judges – is only due to the technical and structural reasons,
which have led to the crisis of the certainty of law, namely, that it is only
attributable to the inflation of law, to the poor technical quality of legal
texts, to their particularistic contents and to the confused plurality of
national and international legal sources.

The founding fathers of the American constitution firmly believed in
the contraposition between the “rule of men” and the “rule of law”: they
argued that, thanks to a written constitution, there would only be in the
United States a rule of law, not of men. Yet, as warned by legal realism,
a “rule of men” always exists within a “rule of law”, and it cannot be
meant, in a rationalistic way, as the latter’s denial. Even in the most
perfect “republic of laws”, as argued by Carl Schmitt, men – not laws –
govern, and interpreters – not legislators – are sovereign.149 Contrary to
Portalis and Bentham’s thinking, the discretion of interpreters, especially
judges, may be simply checked and reduced, not suppressed, by
normative restraints and institutional devices. To suppress the power of
interpreters would mean, tout court, to suppress public administration
and politics. It is emblematic, and paradoxical, that in the practice of the
English rule of law, it was precisely the power of interpreters, namely the
power of common law judges, to ultimately guarantee the protection of
individual rights, even against the letter of Parliament’s acts. Therefore,
in the English common law tradition, the “principle of legality” has as its
main premise not only parliamentary law but, together with it and if
necessary against it, the principles of freedom of an unwritten constitu-
tion, which mirrors the immemorial traditions and civil culture of a
whole people. Hence, also under this perspective, the normativistic
emphasis of “legal globalism” and political cosmopolitanism should be
replaced by a cautious historicist and pluralist understanding of the
development of legal systems.

7.2.3 Legal culture and judges’ training. It may be useful to develop a
theory on the “rule of men” within the rule of law. This means, by
assuming the English “founding exception” as an ideal reference point,
that the legal culture of judges and administrators plays a crucial role in
the functioning of the rule of law and in the protection of individual
rights. Such a role is performed, in a specific manner, by the “normative
ideology” of ordinary judges (as Alf Ross puts it).150 Hence, the
effectiveness of the protection of individual rights largely depends not
only on the normative and institutional structures of the rule of law, but
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also, so to speak, on the “prejudices” of ordinary magistrates as to the
support of civil liberties. It follows that a “politics of law” committed to
the protection of individual rights should be centred around issues, such
as the cultural training and recruitment of judges, their social sensitivity,
their professional identity and integrity, and their orientation towards
the general principles and aims of law, namely the strengthening of
social expectations and the protection of individual rights; thus going
beyond the formalism of an evanescent “legal method”, which is
erroneously thought of as “pure” and morally neutral. This is all the
more the case of international criminal jurisdictions, whose magistrates
are usually uprooted from any local normative tradition and are unaware
of the political and social problems underlying the “deviant” behaviour
to which they pretend to apply international justice.

7.3 The “struggle for law”

The rule of law may be considered as a “minimum political order”,
essentially limited to protecting civil rights. This might have two distinct
meanings: on the one hand, that the rule of law is a normative and
institutional structure rebus sic stantibus with no alternatives in the
Western world. Trying to demolish or simply to contrast it in the name
of anarchic, authoritarian, or totalitarian ideologies would be very risky.
On the other hand, it may mean that while the protection of civil rights
belongs, so to speak, to the physiological normality of the rule of law,
the minimum level might be exceeded only by a conflictual pressure. In
other words, only social conflict can restore the effectiveness of political
rights, redeeming them from their condition of pure electoral ritual, and
satisfy further expectations and claims on a national or international
level, starting from the “social rights”.

Two possible interpretations of the rule of law thus emerge, these
mirroring the above mentioned opposition between the “liberal
approach” and the “democratic approach”, though in part going beyond it.
The first interpretation – which is essentially taken from United States
constitutionalism – identifies the protection of individual rights with
what has been called “constitutional democracy”.151 The necessary and
somewhat sufficient protection of individual rights is guaranteed by the
balance and interaction among “all” of the state’s powers, assisted by a
written and rigid constitution, by a constitutional court (or a court with
similar functions) and by a thorough control of the constitutionality of
legislative acts. What counts, above all, is to remove “constitutional
principles” from the decisional competence of parliamentary majorities
and to entrust them to the “impartial” care of the judiciary. Within such
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a framework of immunity, the judicial practice of the US Supreme Court
may be even considered as a “moral reading” of the constitution (as sug-
gested by Ronald Dworkin) or as the “exercise of a sort of self-
government” surrogating citizens’ self-management (as suggested by
Frank Michelman).152 It follows that such interpretations of the rule of
law and democracy are “non-political”, paternalistic and non-conflictual,
and entrust the future of all political institutions to the “care” of high
judicial bureaucracies.

Alternatively to such an interpretation, an activistic and conflictualistic
conception of both the protection of individual rights and the function-
ing of the rule of law might be advanced: rights “exist” and political
institutions enforce them in so far as they are activated by the social
conflict.153 Such a realist – Machiavellian – alternative might be called a
“struggle for law”, to use Rudolph von Jhering’s words.154 Without
minimally neglecting the importance of institutions and procedures,
Jhering’s formula might stand, firstly, for a political commitment to
ensure that the legal ritualization submits national and international
powers to general rules, thus rendering them somehow controllable. The
active forces of “civil society” – among which, in particular, the
exponents of the legal world – should avoid delegating to the political
organs even the protection of civil rights. In fact, even the right to life is
constantly threatened today. Suffice it to mention the series of military
interventions in the Balkans and in central Asia, which were decided by
European governments and parliaments in open violation of their
respective constitutions.155 Analogously, fundamental freedoms – above
all, freedom of thought – are threatened within contemporary societies
dominated by mass media corporations.

Secondly, a civil battle would be necessary to ensure the actual enjoy-
ment of political rights and the effective satisfaction – whatever this may
mean in formally constitutional terms – of expectations underpinning
the “social rights” and “new rights”. The rule of law, as such, is not func-
tionally equipped and politically inclined to acknowledge such interests
and expectations, apart from the welfare state’s services which are, any-
way, largely ineffective. If reference may be ideally made to the British
common law’s courts, only a new “living legal custom” might render the
protection of such interests and expectations effective, quite obviously at
given general political and economic conditions.

In Western countries, individual rights can be defended and promoted
not only within the system of the rule of law but also outside its formal-
ized realm by political, communicative, cultural, educational, and
economic means. Quite certainly, nowadays it would be improper to
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appeal to Rousseau’s idea of “popular sovereignty”, which is, inter alia,
not in line with the global dimension of problems, conflicts, and antago-
nistic forces. It would be equally useless to generically refer to the
constituent power as the original and legitimate source of political and
legal power. It might rather prove to be more useful to adopt a realist
sociological theory on the new “law-making” subjects and on the
potential forms of a new “political jurisgenesis”, to use Michelman’s
words.156 Anyway, it ought not to be forgotten that individual rights,
even when they are proclaimed in the most solemn and morally laden
way, are mere “opportunities” rewarding the winners of the political
struggle, which is often conducted, as underlined by Bobbio, through the
use of force.157 Rights are (extremely precious) social prostheses, which
allow citizens to claim, with greater chances of success and without having
to resort again to the use of force, the satisfaction of socially shared
interests and expectations. Even the reduction of arbitrary power and the
institutional protection of individual rights – the two specific functions
of the rule of law – are the historical output of a number of “struggles
for the defence of new freedoms against old powers”:158 they are the
other side of social struggles; they lie in and fall with them.
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CHAPTER 2

THE RULE OF LAW: A HISTORICAL INTRODUCTION
Pietro Costa

73

1 THE HISTORICAL DEVELOPMENT OF THE RULE OF LAW

The expression “rule of law” has become widely popular in the last few
years, both in scholarly literature and political journals. The idea of rule
of law is invoked for a number of purposes depending on the interests at
stake, for example, to oppose individual freedom to totalitarianism, to
claim the importance of individual rights, or to propound individual
autonomy against bureaucratic intrusiveness.1 The contemporary
discontent towards centralized organizations of power, the crisis of the
Welfare state, the extraordinary proliferation of rights, the exhaustion of
alternatives to Western democracies have all, albeit in different ways,
given new life to the notion of rule of law.

The contemporary value of the notion of rule of law, as well as its
analytical, critical, and evaluative utilizations are matters that may be
properly dealt with by jurists and philosophers of law and politics; the
theoretical essays in this volume aim precisely at providing a contribu-
tion in this respect. To write an “historical introduction” – the task I am
entrusted with – is indeed an easier and more modest charge: it suffices
to go back in time and examine the history (and prehistory) of the
concept in order to outline an inevitably schematic and selective map of
its several meanings; my aim, quite simply, is to provide a framework or
background to the essays in this volume, which focus analytically on
some stages of the historical parable of the rule of law.

What is the history of the rule of law about? In order to answer such
a question, we ought to examine the various meanings ascribed to the
“formula” or compound expression that is known in German as
Rechtsstaat, in French as État de droit, in Italian as Stato di diritto, and
in English, at least hypothetically speaking, as the “rule of law” (such
a translation will be examined and qualified below). Yet, before
formulating the above question, a tentative pre-understanding of the
concept might be useful to serve as a rudimentary compass guiding our
research.

P. Costa and D. Zolo (eds.), The Rule of Law: History, Theory and Criticism, 73–149.
© 2007 Springer.
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At first sight, the cardinal points of the rule of law seem to be the
following: political power (sovereignty, the state), law (objective law,
norms), and individuals. More specifically, these three elements are the
conditions for the existence and meaning of the rule of law, while the rule
of law “as such” is a peculiar relationship between “state” and “law”
which is, overall, beneficial to individuals. The rule of law, in other
words, appears as a means to achieve a specific aim: it is expected to
direct us about how to intervene (through “law”) on “power” so as to
strengthen individuals’ positions. It follows that the problem of the rule
of law can be included within the “discourse of citizenship”: since the
latter focuses on the relationship between the individual and a given
political community and determines his or her political and legal iden-
tity, the rule of law is one of the potential strategies of such a discourse;
for the raison d’être of the rule of law is to affect the state–individual
relationship by introducing (“legal”) curbs on sovereign power to the
individual’s benefit.2

Moreover, the circumstance that the rule of law aims at benefiting
the individual suggests that the favourable treatment of the individual
is implemented by means of a wide spectrum of rights granted to him.
A thematic link between the rule of law and “individual rights” is there-
fore possible though not necessary, for the rule of law may guarantee
beneficial conditions to individuals that may not necessarily stem from
the granting of specific rights.3

What are the historical periods within which the evolution of the rule
of law can be framed?

Viewing the modern state as one organized and limited by law,
Blandine Barret-Kriegel believes that the origins of the rule of law are to
be found in the early establishment of great national monarchies.4 Such
an understanding is indeed legitimate, but it is equally plausible to
ascribe to our problem – which the formula “rule of law” purports to
solve – a wider time span substantially coinciding with Western political
and intellectual history, which has been constantly concerned with the
inevitable tension (and necessary connection) between power and law.

It is nonetheless useful to draw a line between the general problem
implicit in the phrase “rule of law” and its recent historically specific
meaning, in order to determine the different phases of its evolution.

I suggest, therefore, a “three-stage” division, to be outlined in an order
of decreasing proximity with respect to our subject matter. The first
stage is the history (this being narrowly meant) of the rule of law: it
begins with the emergence of the lexical expression in question, i.e. when
the large and recurrent problem of the relationship between power, law,
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and individuals was provided with a particular solution and given a
name (the “rule of law”, precisely). Yet, our formula also has a prehistory
concerning contexts and times when, even though the problem did not
yet have a name, there nonetheless existed the “thing”, namely the
specific traits of an approach which would subsequently be explicitly
formulated by the “rule of law” theory. The prehistory of the rule of law,
i.e. the number of conditions directly giving rise thereto, is therefore the
second “stage” of our analysis. Further back in time is our third “stage”,
when attention given to the power/law relationship depended on a
cultural background very different from the preconditions (the “prehis-
tory”) of our “formula”. The significance of such remote “precedents”
should not be reduced to the trivial (and false) “nihil sub sole novi”,
since the understanding and solutions of our problem radically changed
over time; neither should it be grounded on the idea of a linear develop-
ment, where each new phase draws from the previous one. Rather, these
precedents are significant because they provide the history (and prehistory)
of the rule of law with a horizon of meaning, which still includes its most
recent developments.

2 THE HORIZON OF MEANING OF THE RULE OF LAW

Assuming the rule of law to be grounded on the need to curb the
overwhelming and unbridled strength of power (a terrible and threatening
power, though at the same time necessary for the creation and preserva-
tion of order) and that the rule of law expresses individuals’ trust in law
as a means to prevent or at least regulate the numinous and arcane
strength of power, the horizon of meaning of the rule of law is to be
found within an extremely wide time span, encompassing both ancient
and medieval times.

The awareness of a “great dichotomy” between different kinds of
regimes, grounded on the relationship between “government” and “law”,
is far from being a modern issue. Both Plato and Aristotle (albeit in dif-
ferent ways) examined different forms of government – a fundamental
trait also of “Western” political thinking – by focusing on the central role
of law.

Plato did not favour the idea of the government being shaped by law:
if the government was in the hands of those who, possessing the “art”,
were capable of delivering justice, laws would not be needed; yet, “as the
state is not like a beehive, and has no natural head who is at once recog-
nized to be the superior both in body and in mind”, law is inevitably
important, so much so that Plato defined the “counterpart” of three
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kinds of government (monarchy, the rule of the few, and the rule of the
multitude), depending on whether the “sole ruler”, few rulers, or many
rulers govern “observing the laws or not”.5 Similarly, by criticizing
democracies Aristotle introduced the sovereignty of law: “Such a democ-
racy is fairly open to the objection that it is not a constitution at all; for
where the laws have no authority, there is no constitution. The law ought
to be supreme over all, and the magistracies and the government should
judge of particulars”.6

The role of law, the tension between its general character and the
inexhaustible variety of individual cases, together with the difficult
though necessary compromise between “despotic” decisions and the
respect for a binding legal system, were common problems in ancient
thinking and have been subsequently inherited and transformed by
medieval culture. According to theologians and jurists discovering and
creatively reinterpreting Aristotle’s Politics and the Corpus Iuris, power
was part of an order that both transcended it and provided its founda-
tions. Power was emblematically expressed in the iurisdictio: in a dicere
ius which embodied power precisely because power presupposed a given
order and “declared” it, confirmed it, implemented it; power was insep-
arable from a legal system within which individual wills were subject to
natural hierarchies, these being the supporting structures of cosmos and
society. One of the great concerns of medieval culture (though already
discussed in ancient times), i.e. tyranny, is explicable only by bearing in
mind the constitutive link between government and law, power, and order.

For the sake of didactic comparison, though without straining things
too much, it might be argued that the medieval relationship between
power and order was a mirror image of the one we are nowadays led to
envisage. While, under our perspective, the idea of a (spontaneously)
excessive and “disordered” power is commonly perceived, in the
medieval culture the idea of a given order within which power, or powers,
fell and which controlled and governed them, thus containing them
within a precise and ideal hierarchy, was taken for granted.

The rise of a new and “absolutist” idea of sovereignty coincides with
the process of political entities (civitates, regna) slowly but steadily
achieving autonomy. While medieval jurists placed them within their
ideal hierarchy culminating in the imperial summit, according to Bodin’s
innovative doctrine, the sovereign, endowed with “absolute” power, was
the king of France. A few words ought to be said to dispel an outdated
misunderstanding that is, that sixteenth- and seventeenth-century “abso-
lutism” was marked (in theory and practice) by unbridled and unlimited
power. In fact, the establishment of a really “sovereign” power was a
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slow and muddled process; it was opposed by local resistance, centrifugal
forces, powers and rights claimed by estates, cities, classes that (in
France) only the post-revolutionary state was able to vanquish (but one
may wonder whether “particularistic” stances did not resurge from the
ashes of the ancien régime). Not surprisingly, therefore, the “absolutist”
theory of sovereignty itself, despite relevant discontinuities with
medieval tradition – Bodin’s doctrine is emblematic in this respect – did
not heavily rely on power’s “boundlessness”: the “absolute” nature of
power was claimed only to stress its original character; moreover, even
though the legislative potestas was given prime importance, attention was
also paid to the limits of power, which was obliged to abide by divine law
and natural law, by the pacts with its subjects (“pacta sunt servanda”)
and by the reign’s leges fundamentales.

Far from being endowed with absolute power, the “absolute” sovereign
had limited power, since it was compelled to take into account normative
systems, institutional structures, and iura et privilegia belonging to
largely autonomous bodies and cities opposing and constraining it. To
employ a provocative expression, it might be said that the “absolute”
state was the most successful accomplishment of the rule of law: such a
state, in fact, was limited by law (and by rights) and, far from using an
unrestrained legislative power, it had to deal with the rules, the rights,
and the privileges entailed by a prior social and legal order.

3 THE “PREHISTORY” OF THE RULE OF LAW: BETWEEN
ENLIGHTENMENT AND REVOLUTION

The “absolute” state was “limited” by law, by rights, and by the iura et
privilegia of individuals, ranks, and political bodies: the ancien régime
was not the realm of arbitrariness which old “liberal” apologists used to
oppose to the new “rational” nineteenth-century order. The opposition
is not a “metaphysical”, absolute one between non-reason and reason,
disorder, and order. Simply, radically different approaches and values
met and clashed throughout the seventeenth and eighteenth centuries.
A new vision of sovereignty, of the individual and of his rights began to
develop and a new “citizenship discourse” founded and provided the
framework within which the idea of a Rechtsstaat came into existence.
The solution provided by the rule of law to the relationship between
power and law was closely related to the deep change in the political
lexicon which took place in Europe during the Enlightenment.

The new idea of sovereignty and law presupposed a new philosophical
anthropology: the individual was viewed in his essential and perennial
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traits (in the “state of nature”); he was conceived independently of his
belonging to social and political bodies and seen as a unitary subject with
specific needs and rights, determined by freedom and equality. A free
individual, however, was not an unbridled individual escaping all bound-
aries: on the one hand, individual freedom was an ambit protected from
others’ undue intrusion (as if the ancient immunitas had become a qual-
ity endemic to human beings “as such”) and, on the other hand, it had
to come to terms with law, i.e. there developed a space for personal
action and personal expansion that was grounded on law, both limited
and guaranteed by it.

Law was not in a (Hobbes-inspired) disjunctive relationship with
freedom: freedom did not begin where coercion ended. Rather, according
to Locke and Montesquieu, law (natural law, civil law) was the indispen-
sable medium for freedom. According to Montesquieu, what prevents
despotism – i.e. the degeneration of a politically sound regime – is a
strong connection between freedom and law. The individual is free in so
far as he acts within the law and law is, in turn, his only protection
against arbitrariness. It is the nexus between freedom and law which
restrains the sovereign’s will and guarantees individual security. Freedom
and security (of person and goods) are the key values guaranteed to
individuals by law’s protection against arbitrariness.

Law was not just an internal aspect of sovereignty. It had a specific
functional destination and provided individuals with the framework and
the protection of their actions. This led to the principles of lawfulness
(nullum crimen sine lege) and of legal equality (all individuals are equally
bound by law), which were taken for granted by nineteenth-century
civilization (at least on an ideal level, since their effective implementation
remained uncertain and problematic). In any event, in the age of
Enlightenment, trust in law as a means for protecting and strengthening
individuals’ freedom, property, and rights went hand in hand with an
optimistic vision of sovereignty. While at that time sovereignty had a
dangerous tendency to become despotic, it could, or rather had to,
express and realize a final rational order.

Sovereignty, law, and freedom (property, rights) were seen by
eighteenth-century reformers as closely intertwined and such a connec-
tion was not overturned by the upheavals caused by the French
Revolution, though the latter introduced a new language and practice
going far beyond the philosophes’ forecasts and expectations. Just like the
enlightened reformers, revolutionaries believed that sovereignty must
protect individual rights (above all freedom and property), which were
the keystone and condition for the new order’s legitimacy: according to
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the 1789 Declaration of the Rights of Man and of the Citizen, sover-
eignty must realize (protect, coordinate) individuals’ natural rights
through the law. Natural rights were transformed (in a Rousseau-like
fashion) into civil rights and, as such, they were strengthened and
protected.

Yet, revolutionaries also brought significant innovations affecting
both the sovereign and the individual. “Who is the sovereign?” asked
Sieyès at the dawn of the Revolution: sovereignty belonged to “20 million
French people” who, being equal and immune from the stigma of “priv-
ileges”, were the nation. The nation was sovereign and the individuals
were citizens: together with their natural civil rights, they enjoyed politi-
cal rights and played an active role in the political body.

The optimistic eighteenth-century idea of sovereignty was confirmed
by the Revolution’s “philosophy”: the commonplace of a merry-go-
round between sovereignty, law, and freedom was strengthened by the
new concept of sovereignty, which no longer belonged to the
Enlightened monarch, but rather to the nation, the collective entity or
“body”. The “corporatist” pathos outlined by Rousseau in his Social
Contract then became the key element of the relationship between the
sovereign and the individual: since the sovereign was the “moi com-
mun”, i.e. the collective body, since sovereignty and community coin-
cided, the vision of individuals’ relationship with the sovereign was
underpinned by the belief that, as Rousseau said, “the body cannot
damage its own limbs”.

It is on such grounds (the optimistic vision of sovereignty,
strengthened by the “corporatist” image of a sovereign nation) that the
revolutionary discourse paid little attention to “guarantees”, i.e. to all
normative and institutional devices capable of implementing solemnly
declared freedoms and protecting them from the interference of power.
Indeed, there was no need for guarantees since power’s despotic
temptations were blocked, at their very root, by the nature of the sover-
eign body.

Although, according to revolutionaries’ most widespread thinking, the
sovereign nation was the guardian of rights, and sovereignty (being
embodied in the nation) was not a threat but rather a means to achieve
individual rights, some of the Revolution’s most brilliant leaders (Sieyès,
Condorcet) did nonetheless envisage the possibility of a “tyrannical”
degeneration of political institutions. According to Condorcet, the
Declaration of Rights, deemed to be superior to ordinary legislation,
may represent the real rempart des citoyens, i.e. the best shield against
unjust laws possibly enacted by the nation’s representatives.7
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Far from being a harmless and academic issue, the potential
“despotic” degeneration of republican institutions was at the centre of
the political debates and conflicts that characterized the ensuing radical-
ization of the revolutionary process. It was within a besieged France and
within the context of a threatened revolution that the relationship
between sovereignty, law, constitution, government, and rights acquired
a new and dramatic meaning. According to Robespierre and Saint-Just, to
appeal to the constitution was useless when there was an urgent need to
face the enemy and to save the nation: what was needed, instead, was
terror and virtue; what was needed was a government ready to react and
strike, a government free from legal obstacles and from laws’ slowness
and abstraction; what mattered was not law but rather the urgency of the
situation; the “state of exception” was thus the principle demanding the
terroristic defence of republican freedom: it was the “necessity”, it was
“the saintliest of all laws, the safety of the people” to legitimate a
revolutionary government rendering it “terrible towards the bad” and
“favourable towards the good”.8 Only Condorcet, once again, refused
the “state of necessity” as a “pretext for tyranny”,9 and claimed the
need to rigidly determine the boundaries and duration of exceptional
measures, i.e. to preserve the essential parameters of common justice
and lawfulness.

In the whirling “historical acceleration” caused by the Revolution, the
spontaneous harmony that seemed to characterize the relationship
between sovereignty, law, and rights – and the belief that law could act as
an intermediary between citizens and power by implementing the natural
rights of the individual – were overturned and replaced by dramatic
alternative beliefs: on the one hand, the perception of power’s danger-
ousness, of the potential discrepancy between the formal lawfulness and
substantial despotism of legislative provisions (and the ensuing attempt
to make the Declaration of Rights an unassailable safeguard); on the
other hand, the theorization of a “state of necessity” capable of sweep-
ing away formal lawfulness and individual rights in the name of the fight
against darkness, of freedom against despotism, of virtues against
corruption.

The expression “rule of law” is not yet to be found within the
Revolution’s debate and we are therefore still dealing with the “prehis-
tory” of our formula. Yet, during this period numerous expectations and
problems arose which are the conditions of the future rule of law. The
Revolution’s “philosophy” and practices decidedly break with a “regime”
– the ancient society of hierarchies and “privileges” – that began to be
referred to as ancien. A new subject came into play which claimed its
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right to property, freedom, and political participation, and a new image
and “experience” of power was conceived of. As never before, power had
been able to manifest its extraordinary energy as well as its reforming
and incisive capacity. While the ancient monarch’s “absolute” power was
bound to come to terms with “objective” realities, giving rise to differen-
tiated and consolidated individual statuses, the sovereign nation’s power,
instead, was free from any predetermined constraint: the nation,
according to Sieyès, is quite simply, whatever it needs to be. It was an
absolute constituent power that, by means of its irresistible strength,
swept away the ancient regime and created a new order based on freedom
and property. Natural rights (freedom, property) existed “as such” and
were simply declared by the nation; yet, the very act of declaring and then
implementing and coordinating natural rights expressed the nation’s
capacity to bring a rights order into being. The order was grounded on
rights but was founded by the nation. Legislating will and rights were
thus closely intertwined and their relationship was mediated by a
revolution that was conceived of and legitimated as an act aimed at
demolishing the ancient regime and founding a new order.

The revolutionary break has been a specifically French phenomenon.
Even though the “French model” had important effects on the rest of
Europe, it was not the only possible solution advanced with respect to
the relationship between power and law (and rights): even before the
Revolution, a great European country, namely Britain, had precociously
demonstrated how the sovereign’s “absolute” vocation could be
combined with restraints limiting arbitrariness and protecting
individuals, so much so that the English experience was deemed by many
Enlightenment French intellectuals to embody the freedom and
tolerance still fiercely opposed in their own country.

Great Britain’s political and social structures indeed appeared, to
many “Enlightened” intellectuals, to be the best possible approximation
to their recommended social model. The idea of society shared by
different French and British (especially Scottish) social philosophies had
a “dichotomic” character: the key to order lay in individuals’ actions and
interactions; society was organized spontaneously by some constitutive
rules (freedom, property, and contract), whereas political power acted
“from outside” as a protective and safeguarding means. Individual
freedom (the free satisfaction of personal needs within the “rational”
framework of property and contract) was the vital nourishment of an
order existing independently of the sovereign’s intervention and
decisions, while the latter’s legitimacy was to be found in his functional
link with society. Whether one referred to Locke’s ideas of natural law
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and social contract or to different theories, there was a shared conviction
that the law of the sovereign should simply protect and strengthen an
autonomous and self-sustaining social order.

Such a scheme – whose essential traits were endorsed, even if differ-
ently founded, by Hume, Hutcheson, Smith, and Blackstone – was not a
utopian outlook: it was the representation, in the abstract shape of a
theory or “model”, of a society resulting from a long historical process
which had developed in England in the previous centuries.

Until the seventeenth century, the English monarchy – not very different
from its continental counterparts (Spain and France) – more or less
successfully strove to assume to itself strong, centralized power. It was
during the seventeenth century that the histories of these European realms
ceased to be similar and that the English “exception”, though not rapidly
and bloodlessly, came into being. It took a century or little less than that
(a century marked by bloody battles, coups de scène, a regicide, revolu-
tions, restorations, gallows, and conspiracies) for history to ultimately
confirm Coke’s stance and deny Hobbes’ pessimism: finally a form of
divided or shared sovereignty arose, without the collapsing of order and
the breaking out of bellum omnium.

Coke’s assumptions were confirmed, post-mortem, since after the
“Glorious Revolution” the English political system was based not on the
king’s autocratic will but on the sharing of sovereignty and the primacy
of the common law. The legal order was not determined by the sovereign;
rather, it depended on an immemorial tradition, developed over time,
autonomously growing and changing, and consisting of a coherent set of
rules and principles which could not be disregarded by any political
institution.

Common law was, according to the Roman tradition, ratio scripta: it
was not abstract or natural reason but a reason historically implemented
through a consolidated technique passed down from generation to gen-
eration of jurists and judges; thus, it was an artificial, technical, and
objectified reason, embodied within the legal system: it was a collective
reason, i.e. the expression of a community of sapientes ameliorating the
system throughout generations, refining and suiting it to changing
circumstances. Coke, Hale, and Blackstone thus described and legitimized
the new English constitutional system as one which guaranteed benefits
and individuals’ freedoms and rights.

On the one hand, therefore, “a number of conflicts for the control and
composition of the state’s different bodies”10 demolished sovereignty’s
“absolutist” vocation; on the other hand, individual rights and duties
were linked to a normative system which was largely independent of one

82 CHAPTER 2

Ch02.qxd  20/4/07  2:43 PM  Page 82



centralized will. The “dichotomic” model (the idea of a legal and social
order strengthened “from outside” by governmental intervention), too,
was not an academic abstraction, but a plausible translation (into the
idiom of social philosophy) of the deep logic of eighteenth-century
British arrangements.

It follows that the difference between the English and French contexts
was apparent even when the philosophers expressed their admiration for
the “English model”. The English model, evoked by French reformers in
order to criticize the French political establishment, was not confined in
England to the realm of what was “possible” and “alternative”, but
seemed to coincide with the existing regime; not surprisingly, Blackstone
was able to combine natural law doctrine with common law precisely
because he believed that the former (with its wealth of rights, freedoms,
property, etc.) was accurately implemented by the existing constitutional
system.

According to the French Revolutionaries, the order of rights could be
implemented and the sovereign could become the guardian of freedom
and property only if a new demiurge, the sovereign nation, crushed the
ancien régime and implemented rights. In this light, Burke’s heated
criticism – made as early as at the beginning of the Revolution – of the
revolutionary programme makes sense. Even if both countries were
concerned with “liberty and property”, Burke believed that fundamental
rights could not be determined and imposed by an assembly’s “instanta-
neous” act; rather, they were the country’s “inheritance”, the legacy of an
immemorial tradition, the product of a constitution which autonomously
grows and develops over time.

Individual rights in revolutionary France were indeed “natural”;
yet, they did not affirm themselves on their own and required the
sovereign nation’s intervention. The law acquired a somewhat consti-
tutive role inasmuch as it turned “natural” rights into “civil” rights.
The “voluntaristic” component of the French model, which viewed
law (and ultimately rights) as the expression of the sovereign will, was
in striking contrast with the (emblematically Burkean) idea of an
objective, impersonal, and “unintentional” legal system, on which
individual statuses depended.

The framework of the American Federation11 in statu nascenti is yet
another model. For the sake of simplification, the American model could
be seen as a “third option” that, whilst largely drawing from the English
common law, was nonetheless centred around issues and concerns which
would later be endemic in the French world. Revolutionary France and
the American Federation shared the need to draft a constitution legally
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acknowledging human and natural rights. Yet, the French and American
contexts are very different and so are their “enemies”: Great Britain’s
hostile and mortifying sovereign order, for the Americans; and an entire
political and social organization, i.e. a burdensome “feudal” past, for the
French people.

In any event, in both cases there arose a constituent process which,
both in its dynamics and outcome, was radically different from the
English model: it was the constituent power that transformed natural
rights (which, otherwise, would remain weak and precarious) in legal
rights. The constituent will thus acquired a relevance that was not to be
found in Great Britain – and which accounts for the American “success”
of Locke’s contractualism – though it did not lead to such concepts as
the Nation’s omnipotence, the law’s centrality or, above all, the strong
link between law and rights, which would be endorsed by the French
assembly.

The American colonies did not fight against feudalism: they fought
against the English parliament’s sovereignty and against the tyrannical
use of sovereignty allegedly exerted thereby.12 Thus, the potential danger
of popular sovereignty was soon and strongly perceived in the American
debate: while Jefferson and Paine strove to subject the constitutional
structure to the people’s “absolute” will, which was always free to “start
anew” and redefine the rules of the game, other writers (among whom
Adams), although endorsing popular sovereignty as the ultimate
foundation, reduced its impact by calling for federalism and power-
balancing.

It is undeniable that some French thinkers, such as Condorcet, were
concerned with the risks of despotism and perceived the need to curb
legislators’ omnipotence. Nevertheless, French concerns about the
necessity for constitutional “guarantees” led only to dead ends, whereas
in the United States they achieved full expression, starting with Judge
Marshall’s famous judgment, in a legal doctrine and practice that,
although grounding the political order on popular sovereignty, deemed
constitutional principles to be indestructible and to be protected by
judges’ control on legislative power.

It follows that freedom and property were the pivotal elements of a
social order that both law and the sovereign must respect and protect. In
the United States, just like in contemporary France and Great Britain, a
widespread social theory conceived of individual freedom and property
as the supporting pillars of order and required the sovereign to respect
and protect them. If the organization of power was always legitimated
by its functional link with individuals and rights, the relationship
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between power and law, and between law and sovereignty, took different
shapes in different countries. In France and the United States it was the
sovereign people’s will which, at least as an ultimate instance, guaranteed
the implementation of individual rights; yet, in the United States and not
in France, the people’s will was split into two clearly differentiated legal
structures – the constitution and legislation – so much so that the
former’s “voluntaristic” foundation was overlooked; conversely, Great
Britain brought rights back within an objective order that did not require
a specific founding act of the people’s will.

Regardless of the diversities of contexts and outcomes, the relation-
ship between sovereignty, law, and freedom was at the heart of the
eighteenth-century representation of the political order. According to
Kant, the ultimate conundrum was how to combine sovereign power
with individual freedom. Under an ethical perspective, freedom
coincided with the subject’s inner autonomy; under a legal perspective,
focused on “those relationships between one person and another which
are both external and practical”,13 freedom was inseparable from
human interaction. Law became the legal framework within which
individual actions took place and was the condition for their coexis-
tence: the law reconciled an individual being’s freedom with that of
others; “right is therefore the sum total of these conditions within
which the will of one person can be reconciled with the will of another
in accordance with a universal law of freedom”.14 The legal system
thus coordinated individual wills and, being “extracted from a priori
principles”, was not contingent, nor subject to variations in time and
place or to the sovereign’s decisions: it was a “natural” law in that its
fundamental characteristics were independent of any given political
organization.15

However, the coordination of individual freedoms was not guaranteed
by the mere existence of a normative system: given that conflicts and pre-
varications could always arise, law could not simply advocate the coordi-
nation of freedoms, but must guarantee its effective implementation. Since
law was not grounded on ethical reasons but “depends on the principle of
the possibility of an external coercion”16 allowing for the coexistence of
individual “wills”, coercion became an integral part of the law.

Coercion, in turn, called for the presence of a sovereign: law implies a
force capable of settling conflicts and repressing violations; for such a
reason, Kant believed that the shift from the “natural state” to the “civil
state” (from a legal system lacking coercive force to a regime where rules
are guaranteed by force) was the “postulate of public law” and grounded
the political community on the “original contract”.
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The original contract was not “a fact” but rather an “idea of rea-
son”:17 the old idea of a social contract, that Sieyès had transformed into
the reality (and symbol) of the nation’s constituent will has been turned
by Kant into the regulating idea of the political order, the latter being the
“coalition of the wills of all private individuals in a nation to form a
common public will”.18

According to Kant, law was not an expression of the sovereign’s will,
neither was the sovereign dependent on the creative will of a constitu-
tional process. Nonetheless, law did need a sovereign with coercive power
to perform its ordering role; it required the intervention of a “master”
controlling each individual’s will and forcing him “to obey a universally
valid will under which everyone can be free”. At this stage of his reasoning,
Kant was faced with what he called the most difficult problem humanity
needs to tackle: law needed the sovereign’s coercive intervention, yet the
latter is “an animal who needs a master”; a process of regression ad
infinitum begins, which could only be resolved by way of approximation:
“Nothing straight can be constructed from such warped wood as that
which man is made of”.19

Kant’s solution lay in the implementation of “a perfectly just civil
constitution”.20 Individual happiness did not pertain to the latter,
since it was left to each individual’s free determination. If the
government regarded its subjects’ happiness as its final goal, not only
did it saddle itself with an impossible task (given the variety of ends
that individuals may identify happiness with), but it also took the
place of individuals’ choices, thus severely encroaching upon their
freedom: if a constitution “suspends the entire freedom of its sub-
jects”, the “paternal government” becomes the “greatest conceivable
despotism”.21

Therefore, far from being engaged in attaining individual happiness,
the state was bound to respect the principles of the “just constitution”,
i.e. freedom, equality before the law, independence, and must coercively
ensure their effective realization: the state’s raison d’être and its constitu-
tional arrangement were legitimated by a specific aim, which had
nothing to do with individual well-being or happiness, promised (or even
attained) by a despotic regime; rather, the state’s aim was to protect “that
condition in which the constitution most closely approximates to the
principles of right”.22 The sovereign’s role was both essential (given the
necessary relationship between law and sanctions) and bound by its
goal: the sovereign must act to respect and defend the principles of free-
dom, equality, and independence, which are not laws enacted by the
already-constituted state, are not principles of positive law (even of a
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“higher” level), but are principles of pure reason that guarantee the just
constitution of civil society.23

Kant’s rigorous model thus deemed the sovereign and law to be
perfectly distinct though necessarily intertwined. According to Kant, law
is a normative scheme that freedom hinges upon, though only the state’s
coercive intervention can render the latter effective. The sovereign’s tasks
are thus clearly predetermined: not being entrusted with the “positive”
realization of its subjects’ happiness, the sovereign aimed at ensuring the
“just constitution” of freedom (and thus deserved the ready and absolute
obedience of its subjects). The sovereign or the people’s will played no
role in the foundation of law (and rights). The rational organization of
the state, together with the link between its coercive force and the law,
provided a solution (by way of approximation) to what Kant lucidly
presents as a decisive dilemma: how to combine the “master’s” –
“absolutely” dominant position with the inflexibility of a rule of which
he ought simply to be the guardian.

4 THE RULE OF LAW BETWEEN THE FRENCH
REVOLUTION AND 1848

Kant did not use the word Rechtsstaat or “rule of law”; yet, as early as
1798, whilst referring to Kant and his followers, J. W. Placidus spoke
about the “Schule der Rechts-Staats-Lehre”,24 thus creating an “origi-
nal” link between Kant and the rule of law which would subsequently be
taken for granted; and it was in Germany that, throughout the
nineteenth century, the expression “rule of law” abandoned the realm of
“prehistory” and officially entered that of “history”. It was in Germany
that a doctrine developed which would strongly (even though belatedly)
affect both Italian and French legal cultures.

Even where the expression “rule of law” made a belated appearance,
as in France, the problems highlighted by Kant’s dilemma needed
nonetheless to be resolved, especially when they were worsened by the
French Revolution’s decisive but cumbersome legacy. A number of
intellectuals who are now depicted as “liberals” – such as Constant, De
Staël, Guizot, and Tocqueville – had thus to come to terms with the
Revolution; and indeed it was by examining this momentous historical
experience that they came to the conclusion that sovereignty, law, and
rights needed to be reassessed. Constant’s criticism of Rousseau (and,
through him, of Jacobinism) focused on the guarantees which had been
sidestepped, during the revolutionary debates, by corporatist pathos and
by trust in the sovereign nation. Trust in the sovereign and in its natural
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alliance with the individual collapsed because of the traumatic experi-
ence of the Terror and gave way to a “strategy of suspicion” vis-à-vis
political power.25

Even though the sovereign, according to Constant, was necessary to
guarantee order, its presence constitutively entailed the risk of despot-
ism. Therefore, the problem of controlling and restraining the terrible
energy of power – which had already marked the “prehistory” of the
rule of law – acquired a new impetus and centrality for Constant and
other French liberal thinkers of early nineteenth century. The protection
of individual rights (freedom and property) was deemed to be an
“absolute” need, not open to exceptions or weakening; it required a
suitable constitutional organization and a fierce fight against what
Constant deemed to be the most serious degeneration of power, i.e.
arbitrariness, namely the avoidance of rules in the name of efficiency or
necessity. The “state of necessity” relied upon by Jacobins to legitimate
the constitution’s inapplicability was deemed to be the expedient
whereby the unbridled and dreadful strength of power had been exerted.
The dramatic epitome of the pathology of power was the Jacobin
Terror, which, by postulating unlimited and uncontrolled power of the
sovereign over the individual suggested that such tyranny could only be
prevented in future by respect for rules, i.e. the observance of formal
bonds.

The certainty of rights hinges upon the certainty of legal rules.
Constant’s critique of Mably’s and Filangieri’s “Enlightened” interven-
tionism26 arose from the belief that “speculative laws”, i.e. laws affecting
social dynamics and pursuing constantly new and unexpected goals,
surreptitiously reintroduce (as a result of their being “forward-looking”)
unpredictability, uncertainty, and arbitrariness, which are precisely what
procedures and rules seek to avoid.

The certainty of rights thus presupposes the certainty of legal rules
and procedures which, in turn, require the external support of the
political system’s “closing valve”, i.e. public opinion, as propounded by
Constant and the entirety of nineteenth-century liberal thinking.27

Hence, the system’s necessary aims and means, i.e. its “allies” and
“enemies”, were clearly defined. The aim was to safeguard freedom and
property; the means were the network of formal rules and bonds condi-
tioning the sovereign and requiring him (through public opinion’s “exter-
nal” intervention) to perform the indispensable task of safeguarding
public order. The difficulty endemic to such a framework – the dilem-
matic shift from Kant’s “warped piece of wood” to a “straight piece of
wood” – is that the (coercive) protection of rights was inevitably in the
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hands of precisely the same power which most dreadfully threatened
rights.

Constant was writing not long after the perturbing period of Terror
but nonetheless shows evidence of the expectations and fears endorsed
by the French liberalism in the following period, when the fundamental
traits of this kind of power, already traced in the brief “Great
Revolution”, seemed to be conclusively confirmed in the aspirations and
convulsions of 1848. Politicians not advocating a “political and social
republic”, looking at the events of 1789 rather than of 1793 for reference,
at the Declaration of the Rights of Man and of the Citizen rather than at
the Jacobins’ Republic, believed that power was a threat historically
brought about by the “tyrannical majority”: it was the blind and brutal
triumph of quantity over quality, the despicable advent of a “no-quality
democracy” that, by appealing to some of the most influential symbols
of the Revolution – equality, popular sovereignty, and universal suffrage
– was dangerously capable of removing all restraints and guarantees. The
omnipotent majority reintroduces the primacy of the “popular will”,
which the theory grounded on “absolute” rights had tried to exorcize by
calling for the respect of rules and the strength of public opinion.

Pre-1848 liberalism was perfectly conscious of both the importance of
what was at stake and of the fragility of the “remedies” available: what
was at stake was freedom and property (the pillars of a legitimate order)
and the remedies against tyranny were frail since they were ultimately
dependent on the sovereign who, in the name of the primacy of the will
of the assembly, of the majority, of the people, could freely get rid of
them. Having to deal with such a commonly perceived danger, Antonio
Rosmini advanced one of the most accurate and complete suggestions in
this respect: on the one hand, rights ought to be provided with a “strong”
and metaphysically unobjectionable foundation; on the other hand, a
rigidly census-based representative method should be introduced, so that
the sovereign could be the faithful image of the proprietary apparatus;
lastly – and mostly importantly – a “Supreme Court”, a “political
tribunal”, should be set up in order to realize an effective control of the
legislative assembly. The Court would “preserve and safeguard the
national constitution”, ensuring that rules conformed to “the funda-
mental law, which stands above them all, and is their touchstone”.
Rather than enacting a constitution and then leaving it “alone”, without
envisaging any power “entrusted to safeguard it”, a body should be
created to protect the constitution from any potential infringement
thereof: in this way, the constitution is “no longer a written piece of
paper with no voice”, and it is “given both a life and a voice”.28
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Besides “constitutional engineering” interventions aimed at curbing
the threats of power,29 the conflict between power and law could not be
resolved by simple expedients and formal mechanisms. This was true
even where a higher and untouchable constitutional provision was envis-
aged or where the guaranteeing role of legal provisions and procedures
was relied on: such expedients and mechanisms were deemed, on the one
hand, to be instruments needed for a specific “absolute” goal (the preser-
vation of individual rights); on the other hand, they were not a self-
sufficient remedy: albeit indispensable, they required public opinion’s
intervention to be properly effective.

While pre-1848 liberalism reintroduced the constitutive elements of
Kant’s dilemma and attempted to resolve the latter by relying on a
double connection (between power and law, and between the legally
bound power and individual rights) strengthened by the control of
public opinion, in Germany the same thematic tangle was examined by
introducing (even before 1848) a specific expression (Rechtsstaat) that
would become very popular.

Independently of the number of meanings ascribed to such a lemma
in nineteenth century Germany, these belonged to a legal doctrine which
differed from the “French model” in all respects, i.e. in the state’s
foundation and role, as well as in the representation of individuals and
their rights. German culture was permeated by a “historicist paradigm”
which, though interpreted in different manners and employed by
conflicting (conservative or liberal) perspectives, was nonetheless
anchored to some recurrent assumptions: firstly, the political order was
not a “voluntaristic” or built-up system but linked to tradition, to a his-
torically continuous development; secondly, the “subject” of such a
development was a collective entity, i.e. the people, that, being histori-
cally moulded and endowed with a specific ethical and spiritual identity
of its own, was fully realized and expressed within the state;30 thirdly, an
individual’s political and legal identity was determined by his belonging
to the people-state, so that his rights could be referred not to an abstract
natural personality, but rather stem from the vital link between the
individual himself and the people-state.

The two main theories on the Rechtsstaat propounded in Germany in
the first half of the nineteenth century were developed within such a
framework: their authors are Friedrich Julius Stahl and Robert von
Mohl.31

According to Stahl,32 “the legal subject is the people in its entirety
..., not the individual being as such”. Human personality is concretely
and historically realized by the individual’s belonging to the people.
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The relationship between the individual being and the legal order is medi-
ated by this belonging: the individual is subject to law “not as an individ-
ual being, as a homo”, rather as a member of his people, a “component of
the whole”, a “civis”.33 The people, in turn, is transfused and realized
within the state, viewed as the “personification of the human commu-
nity”, the union of people under a sovereign authority,34 an original total-
ity, the objective and necessary expression of the national community,
rather than an arrangement dependent on individual beings’ will.

Stahl ascribed the expression Rechtsstaat to such a state and thor-
oughly explained its meaning. According to Stahl, a state characterized
by the rule of law is not an indifferent ethical reality (a circumstance
which, in any event, would be excluded by its historical and spiritual
bondage with the people); neither is it the expression of Kant’s (or
Humboldt’s) idea of a sovereign merely engaged in protecting individual
rights. The state is not prevented from pursuing its aims and neither is
the law’s control extended so as to encompass “the aim and content of
the state”. “Rule of law”, Rechtsstaat, simply refers to a state acting in a
legal form and purporting to “exactly determine and unquestionably
establish the lines and boundaries of its actions as well as the free ambits
of its citizens in accordance with law (in der Weise des Rechts)”. Law is
the state’s formal way of action, its legal format: the state characterized
by the rule of law is opposed to the “police state” and to Rousseau’s and
Robespierre’s Volksstaat and matches the modern evolutionary trend not
so much because it endorses this or that content but because it removes
extemporaneousness and arbitrariness from the state’s action and makes
it regular, legal. The modern state, being grounded on the rule of law,
cannot but act (no matter what its actions are) in a legal form.35

The rule of law does not consist in a state’s being ultimately aimed at
protecting individual rights and, for this purpose, constraining power
and neutralizing its dangerousness. Stahl did focus on fundamental
rights, freedoms, and, equality, with the aim of providing a doctrine free
from the French model’s “individualistic” abstractions and aware of the
need to mediate individual rights with a necessarily unequal and hierar-
chical order. Yet, what really matters, according to Stahl, is that the
Rechtsstaat is reflected not in a number of content-based limits respected
by the state, but in the formal, legal manners whereby the state’s actions
are taken.

The circumstance that the Rechtsstaat prescribes a given mode of
action for the state rather than a law-created connection between the
sovereign and its subjects was a coherent consequence not so much (and
not only) of Stahl’s politically conservative choices but rather of his
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overall theoretical assumptions, dominated by the centrality of the
people-state and by the belief that individual rights were closely
connected with the individual’s belonging to the political community.

Robert von Mohl’s doctrine radically differed from Stahl’s. By
including the expression Rechtsstaat in the title of his extensive work on
Polizeiwissenschaft,36 Mohl officially christened, as it were, such an
expression.37 This was certainly not a “Kantian” title; besides, Mohl
was dissatisfied with Kant’s perspective, which excessively mortified and
contracted the state’s administrative and “governing” task. It was the
sovereign’s interventionism (a topos of German cameralistic tradition)
which, according to Mohl, had to be reassessed in the light of the rule
of law’s fundamental enunciations, giving primacy to individual
freedom whilst, at the same time, overcoming Kant’s rigorous “non-
interventionism”.

Mohl believed that the rule of law was typical of a specific kind of
state, namely that which suits itself to a society developing through its
members’ energies and initiatives. The value of individual and collective
resources was enhanced by strengthening individual freedom; this was
not a mere “empty domain” free from external intrusions but was
substantiated in the individual’s positive and expanding actions. Under
the rule of law, the state was able to determine the measure and limits of
its intervention: it strove not to compromise the autonomy of individual
choices and initiatives and was also ready to back the individual by
removing hindrances he may not be able to overcome on his own.

Unlike Stahl, Mohl believed that the state’s intervention must take in
account some content-based restraints: in order for the state to be a
Rechtsstaat, law must intervene by binding its action to the attainment of
a specific goal – individual freedom – which did not coincide with an
area protected from interferences of power but rather implied the
individual personality’s complete development. Thus, even if individual
freedom must be guaranteed by law and implemented by a judge, the
state’s intervention should not be limited to the performance of its
jurisdictional role, since a state providing no services other than the
administration of justice was not feasible.38

The guiding light of Mohl’s reasoning was not the state’s centrality, but
rather individual freedom: freedom (conceived of as immunitas and as
positive and expanding action) was the goal, the limit, and the criterion
for the state’s action, which, even when upholding individual action, must
respect all laws and customs, must take into account a given people’s dis-
positions and particular inclinations39 and must, above all, respect prop-
erty, this being the unavoidable condition for individual development.40
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Although criticizing a Kant-modelled state concerned merely with
safeguarding rights, Mohl underlined the functional link between the
state and an individual freely and creatively using his own resources:
Stahl’s criticism of Mohl’s excessive tilt towards “atomism” (the deadly
sin, according to the historicist paradigm) is thus not surprising. In
fact, even if Mohl thought he escaped Stahl’s criticism because he him-
self believed in the state’s active and irreplaceable role and in its vital
link with society, the roots of dissent lay in two profoundly different
ideas of the state and of the rule of law. Stahl did indeed refer to
Rechtsstaat and advocated the state’s legally “regulated” action: yet,
while Stahl believed that the gravitational centre was the people-state
and the individual’s belonging to the political community (which the
implementation of individual rights depended upon), Mohl argued
that the legitimacy and boundaries of the state’s action were dictated
by individual freedom.

Stahl equally believed that the intimate connection between the state
and the law, i.e. the legal shape which the state’s action (qua Rechtsstaat)
could not avoid adopting, benefited individuals, in that they could rely
on the foreseeable, regular, and regulated character of the state’s
intervention. However, what was forsaken by Stahl and was central to
Mohl’s view was the functional destination of the state and its connection
with the individual’s fundamental rights.

5 THE RULE OF LAW IN GERMAN LEGAL DOCTRINE 
IN THE SECOND HALF OF THE NINETEENTH CENTURY

While the expression Rechtsstaat could be used in the pre-1848 period as
a key word underpinning constitutional reforms, in the second half of
the century it underwent a depoliticization and technicalization process41

and stimulated theoretical investigations legitimating institutional inno-
vations in the field of administrative law.

In this respect, we must take into account the changes which affected
German jurisprudence and its historicist assumptions in the second half
of the nineteenth century. Even if the historicist and organicistic back-
ground was still alive, diverging theories started emerging in the 1850s
and 1860s: some authors took organicistic suggestions seriously, so that
they assumed the association, the Genossenschaft, as the matrix of the
entire public law and located the state within a network of groups and
associations with which it was ontologically connected; others, despite
sharing the idea of a genetic link between “people” and “state” (between
the nation’s historical identity and its institutional realization), deemed
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the state’s sovereignty to be the social order’s hinge as well as the specific
and exclusive object of legal knowledge.

The “rule of law” formula cannot but be involved in such a complex
cultural change.

In the early 1860s, Otto Bähr employed the formula Rechtsstaat in the
title of a work which would become an important landmark for both
German and Italian legal doctrine. Bähr’s perspective, shared by others
such as Beseler and Gierke, was grounded on the central role of the social
group, the Genossenschaft. Bähr believed that it was only within such a
perspective that Stahl’s deficient stance could be overcome. While Stahl
had praised the rule of law’s virtues, by failing to effectively limit the
sovereign’s discretion, he had reduced the rule of law to a merely formal
bound.42

According to Bähr, when the structure of any given social group is
examined, the general traits of the legal phenomenon stand out: each
association is a microcosm characterized by constitutive rules, control
roles, and by a specific distribution of rights and burdens. In other
words, the existence of each association hinges upon the combination of
governors’ decisional supremacy with the protection of its associates’
rights.43 What is true for any association is true also for the state, this
merely representing the apex of many groups with different dimensions
and levels of complexity.44 Even the state implies the existence of a
“fundamental law”, which is not the output of a sudden and voluntaristic
“decision”, but springs from the actual legal order and determines both
each organ’s jurisdiction and individuals’ rights and duties.

Under Bähr’s perspective, the delicate problem faced by the state and
not by any other smaller association was the difficulty clearly illustrated
by Kant and doomed to become the crucial dilemma of nineteenth-
century doctrines on the rule of law: how can an impartial arbitrator of
disputes be envisaged when the opposing parties are the subject, on
the one hand, and the sovereign, on the other? How can a controller of
the controller be plausible when the sub iudice action is imputable to the
sovereign, i.e. to the same person upon whom the overall order depends?

In this respect, Bähr’s solution resulted from the distinction between
the state’s different functions: before the legislating state and the judging
state, citizens’ rights were only moral; when, however, the state acted as
an administrative power, the control could be entrusted to a judge
committed to protecting the individual’s legal sphere.45 This was the
conceptual core that would be continuously referred to and further
elaborated in the following decades,46 given the importance of a theory
that paved the way for a judicial control of the state’s administration and
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favoured the setting up of the administrative justice bodies that were
actually created in the last decades of the nineteenth century, not only in
Germany, but also in Italy and France.47

However, no matter how popular and brilliant Bähr’s solution to
Kant’s problem of the “warped piece of wood” was, no matter how much
it was linked with the relevant implications of administrative justice, it
was only a partial solution: it was not the state as such, but rather only
one specific expression of it (its administrative action) that was deemed to
be legally controllable. Under such a perspective, the rule of law doctrine
partly reduced its claims and partly rendered them more specific and
attainable: it did not aim at a “global” limit which, in the name of law,
could be opposed to the sovereign’s free will, but at the same time it went
beyond Stahl’s “formal” solution (the Rechtsstaat as a state acting in the
form of law) and highlighted a domain where rules and controls could be
clearly founded and embodied in a specific institutional arrangement.

Bähr takes for granted the idea of Genossenschaft and the pivotal
homogeneity between the social organization and the state and
conceptualizes the rule of law on such grounds. The jurist Carl Friedrich
Gerber also underlined the importance of the rule of law. However, he
distanced himself from the organicist and historicist tradition by making
the state–person the exclusive object of legal knowledge.48

According to Gerber, the “organic” life of the Volk and its ethical and
spiritual identity were legally relevant and conceivable only when
realized within the state. The state, as a “legal personality”, was the
“guardian and discloser of the people’s forces”, “the supreme personal-
ity of law”,49 embodying the “ethical power of a self-aware people”, the
“social expression of humanity”: no rival power could limit or encroach
upon its sovereignty. Gerber’s representation of individuals and their
rights stemmed from his uncompromising state-centred idea. Individual
rights are the indirect consequence of the state’s autonomous decision,
this acting unilaterally in pursuing its aims: individual rights are
conceived of as “a series of public law effects”, as reflections of a legal
system centred around the state’s will.50

It follows that a functional link between the state, law, and individuals
was hardly conceivable: when referring to the state as ruled by law, as
Rechtsstaat, Gerber simply purported to stress the need for the state to
implement “its greatest force” acting “within its sphere of legal exis-
tence”.51 However, the importance of Gerber’s theory in the history of
the rule of law is to be found elsewhere, namely in his suggestions about
the formula’s critical point: how to envisage and realize a state which can
be both master and servant of the law.
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Gerber’s solution is clear-cut: the state is the master and determines,
together with the normative system, the individual’s rights, which are the
former’s “reflections”. From an exclusively legal viewpoint, no formal
limits are placed on the state’s sovereignty and the state is the jurist’s
unitary and exclusive object of investigation. However, Gerber himself
believed that the state historically exists in relationship with its people, of
which it is the legal realization and embodiment. The state is thus
concerned with “interests”, “life manifestations and conditions”, which
belong to the same historical and spiritual process that the state itself
stems from: to ignore such interests would be tantamount to “insulting
the ethical dignity of a Nation or hindering its free development”.52 The
salient features of modern civilization that Gerber examines (freedom
of conscience, press, association, expatriation, and judicial independ-
ence) were thus deemed to be the historically necessary contents of the
state’s will, which unilaterally determined the legal system and the indi-
vidual’s rights.

Even though Gerber’s reasoning was centred on the state and the
rigorous inference of individual rights from the state-determined legal
system, it did not escape the postulation of a “double route”: the route
of history, moulding the “modern state” and endowing it with rights that
the collective conscience could not relinquish, and the route of law,
granting rights no foundation other than their dependence on the state’s
objective order.

The idea that rights were a mere indirect effect of the state’s will was
decisively rejected by Otto von Gierke,53 the fiercest defendant of the
organicistic tradition. With respect to Gerber’s “turning point”, and in
particular to the dogmatic inflexibility of his disciple Paul Laband in
adopting and developing Gerber’s reasoning, Gierke expressed his strong
dissent, both in terms of its methods and contents. As for the method,
Gierke claimed that Laband broke the link between history and law,
overestimating logics and ignoring that the state’s historical and spiritual
substratum is an integral part of its “positive” reality; as for the content,
Laband applied private law schemes to public law and thus reduced
the state to its “dominating will”, neglecting the Gemeinwesen, i.e. the
“communitarian” substratum the state depends on.

According to Gierke, neither the relation of citizenship nor the
foundations and scope of individual rights could be understood with-
out considering the state’s “organic” and communitarian dimension.
On the contrary, the relationship between the individual and the political
community can be accounted for only by recognizing the individual’s
belonging to the social whole (to the state as a political association) and
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the protection of the individual’s legal sphere as complementary. Gierke
rejected Gerber’s contention that rights were grounded on the state’s
unilateral will: rights did not mirror the legal system chosen by the
state but were rooted in community life. Together with the individual’s
belonging to the community and his duties of obedience, a number of
limits forbidding other entities (including the state) to impinge upon the
individual’s legal sphere arose within the social organism itself.

According to Gierke, individual rights were not natural, pre-social,
pre-state rights, which absolutely and “externally” limited the positive
legal order. Rights had no origin other than that of the Mitgliedschaft,
i.e. the common belonging of “rights-holders” to the organic political
community: individuals’ duties and rights (both “negative” and
“positive”) derived from their belonging to the community. The state, the
legal order, and the individual’s rights must be conceived of as “limbs” of
the social-political organism. Far from being the “reflection” of the state’s
legal system, individual rights were rooted in the community’s social
framework and, as such, they limited, channelled, and bound the state’s
action. The difference from Laband and Gerber’s rigorous state-centred
approach could not be more evident.54

However, two aspects need to be stressed. Firstly, Gierke did not
believe that rights have an “absolute” value: not only because he sub-
merged them in history and represented them without giving in to natu-
ral law nostalgia, but also because he believed that rights were open to
being erased by the state, holder of the supreme potestas, if it so
decided.55 It is true that such a possibility was abstract, because rights
were rooted in the people’s historical and spiritual development and as
such were imposed on the state. Nonetheless – and this is the second
aspect to focus on – Gierke believed that the state’s sovereignty was
ultimately decisive and that the “final” guarantor of the limits imposed
thereon was history, i.e. the strength of a society “dictating” to the state
given choices, coherent with the civilization it expresses. Gierke’s distance
from “formalists” remains undoubtedly significant (with respect to the rep-
resentation of laws and rights), but Gierke’s theory has some common traits
(if not with Laband) with Gerber, who similarly tried to detect within
history those content-based limits that law “as such” could not oppose
to the state.

In other words, a particular concordia discors arose around the
formula Rechtsstaat: on the one hand, formalists and organicists differed
on the link between state, law, and rights and suggested conflicting theo-
ries; on the other hand, both positions regarded the sovereign (at least
ultimately) as an uncontrollable arbitrator and found their last resort in
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history, i.e. in the substantive bonds which a given civilization imposes
on the state.

It was in this context that one of the most brilliant outcomes of German
jurisprudence took place: the theory of the state’s “self-limitation”, first
hinted at by Jhering and then thoroughly developed by Jellinek.

Jhering dealt with the main dilemma (how to ensure the coexistence
of the state’s supreme force with law, limitation, and check) by argu-
ing that force was not to be given up in the name of law. While no
coexistence was possible without hierarchy and coercion, even an
“unbridled” force could have – at least for short and exceptional periods
– an ordering role:56 the state was “the organization of social coer-
cion”, the “regulated and guaranteed” exercise of “social coercive
power”,57 whereas “anarchy, namely the impotence of the state’s
power” was the denial of order and the “decomposition and disinte-
gration of society”.58

Order being dependent on the sovereign’s strength, the problem faced
by Jhering was to understand if, up to what extent and by means of
which guarantees, it was possible to direct power along legal routes, to
unite the sovereign’s free will and “absolute” decisional capacity with the
supremacy of norms. According to Jhering, legislative power cannot be
limited, because law was the expression par excellence of sovereignty; a
legislative act could be arbitrary only with respect to “law’s general
principles”, though in this case it is deemed “unfair”,59 rather than
illegal.

Things are different concerning the relationship between the state and
the law: law could be seen as a limit to the state’s action, provided that the
famous dilemma was resolved or sidestepped: “how can the state’s power
be subdued to a given entity since there is no power above it?”60

According to Jhering, the answer was provided by the “self-limitation”
theory: the sovereign was not conditioned by an “external” limit, since
no higher power could be the holder of sovereignty beyond the state; on
the contrary, the state was restrained by its free decisions. Hence, there
arises the problem of guarantees: if free will is restrained by self-limitation,
there is nothing preventing the state from getting rid of a restraint
created thereby. Jhering’s solution centred around the genetic and
functional link uniting the state with society: it is in the state’s interest to
cultivate its own “self-control” and to guarantee the “certainty” of the
system which “the spiritual and moral strength of a people”61 depended
on; yet, the real decisive factor was society’s pressure on the state, “the
sense of law” that modern society deems to be the essence of civilization
and imposes on both individuals and the sovereign.
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The conceptual components of the state–law link are now clear.
Jhering believed that “self-limitation” could reconcile the state’s absolute
sovereignty with a system of restraints limiting and directing its action.
The protection of individuals’ legal sphere from undue administrative
intrusions was thus grounded. The legislative power instead, which was
deemed to be the essence of sovereignty, remained free from restraints
and controls.

Although a sovereign state bound by law could be envisaged, the
connection between the state and the law was preserved only as long as
“external” forces intervened to support the legal mechanism.
According to Jhering, the certainty of law “is not grounded on the con-
stitution, which can be interpreted as desired; neither is it possible to
conceive of a constitution removing from the state the possibility to
encroach upon law”. What matters is “the real strength behind law, i.e.
people for whom law is a condition of its own existence and for whom
an offence against law is like an offence against itself”.62 Consequently,
while state and law can coexist within a calm and self-confident world,
a “state of necessity” could cause their pathological though inevitable
divorce, since the respect of formal rules had to give way in this case to
the absolute surplus of sovereign power for the sake of preserving
order and the supreme “salus populi”.63

By abandoning the rigorous legal formalism which had characterized
the first stage of his thinking, Jhering entrusted the historical and social
development with the task of regulating “from outside” the link between
the state and the law. Unlike Jhering, Jellinek’s starting point was the
“state-centred paradigm” launched by Gerber and his aim was what
might appear as “squaring the circle”: he tried to preserve the dogma of
the state’s absolute sovereignty and make rights dependent on the
individuals’ belonging to the political community, but at the same time
he conceived of such rights as true individual prerogatives rather than
mere reflections of the state’s normative system. The cornerstones of
Jellinek’s reasoning coincided, in some respects, with the theory of the
state’s self-limitation,64 and, in other respects, with the demonstration
that the state, albeit pursuing the general interest, often attained it by
multiplying rights and thus establishing true legal relationships between
the individual and the state. Rechtsstaat was therefore a sovereign state
which, by limiting itself, appeared as a legal person, a holder of rights
and obligations, and was bound to respect both objective law and the
rights of the individuals which it entered into a relationship with.65

The rule of law thus appeared to be formally complete in that the state
established legal relationships with the individuals who have been made
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holders of rights (in a somewhat paradoxically circular way66) by the
state itself, i.e. by its sovereign decision to self-limit its power. The rule of
law did also coincide with a number of legal relationships in which the
state and the individuals, the administration and the subjects, were hold-
ers of rights and obligations that were legally established and open to
judicial control. Jellinek’s difficulty arose, as for every nineteenth-century
jurist, when attention was shifted from administration to legislation;
once again, the difficulty of limiting the legislative power was resolved or
sidestepped by going “beyond” the formal shape of the legal system and
by appealing to the maturity and civilization of a people capable of
counteracting “the state’s formally unassailable acts of will” by relying
on slowly modifiable or even constant and untouchable principles.67

When synthetically examining the nineteenth-century German debate
on the rule of law, it is possible to detect recurrent themes and problems
underlying the many different approaches.

Both “formalists” and “organicists” denied the natural law foundation
of rights and shared the idea of the individual’s dependence on the
political community and the dogma of the state’s absolute sovereignty.
The impossibility of opposing to it aliunde-founded elements was the
ground of the central dilemma: how to combine an unlimited sovereign
power with a legal order regulating it and making its intervention
foreseeable. The central features of the theory that was gradually refined
throughout the second half of the century and was thoroughly
elaborated by Jellinek were the idea of the state’s self-limitation (which
made sovereign absolutism compatible with the existence of fetters on
its power), the existence of legal relationships between the state and
individuals, the distinction between the state (as a whole) and its several
institutional components, so that this or that organ could be limited
whilst the state “as such” could be deemed as the holder of an absolute
power.68

Thanks to this theory, relationships between the state and individuals
could be regulated and the administration could be submitted to judicial
control, in order to protect the individual’s legal domain; however, the
difficulty inherent in imposing precise formal restraints on legislation
(assumed as the emblematic embodiment of the state’s sovereignty) still
remained unresolved.

The nineteenth-century Rechtsstaat was realized as a “sub lege admin-
istration”, leading to the setting up of an administrative jurisdiction, in
order to compensate a seemingly opposing though in fact complemen-
tary phenomenon, namely the growing impact of administration on
social dynamics. While, on the one hand, administration was more and
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more employed as a means for social integration and the settlement of
conflicts, as a means for reforms capable of diminishing inequalities
without challenging the distribution of power and wealth, on the other
hand there was an increasing dread of threats to freedom and property
and there was an attempt to devise measures subjecting the state’s
interventionism to checks and restraints.

The importance attached to the idea of an administration sub lege
was therefore intelligible in the light of a number of factors: the concern
for the state’s increasing interventionism, the depoliticization undergone
by the rule of law after the 1848 failure (when attention shifted from
political rights to individuals’ private interests) and the feeling that
administration could be subjected to restraints without this amounting
to an “offence to sovereignty”. Such reasons, which placed administra-
tion in the spotlight, also tended to keep the rule of law on the thresh-
old of legislation: legislation appeared (though not for long) as a force
which was less aggressive towards freedom and property, these being
more closely threatened by administration; moreover, legislation seemed
to be the most direct outcome of sovereignty, which by definition could
not meet restraints and resistances.

Yet, the theory of the legislating state’s almightiness did not imply,
even for German “state-centred” jurisprudence, indifference, or silence
towards freedom, property, and individual rights. In this respect,
nineteenth-century jurisprudence shared a basic conviction: according to
Jellinek and Jhering, Gerber and Gierke, and Mohl and Constant, the
essential tension between the state and law, the sovereign and norms,
found its solution “beyond” itself, in the dynamics of historical forces: in
public opinion, which Constant (and the entire liberal tradition) viewed
as the “external” safety valve of a system centred on the respect of rules
and legal forms; or in the people, whom German jurists deemed to be
realized in the state and capable of imposing on it choices mirroring its
degree of civilization. The conflict between “formalists” and “organi-
cists” was certainly momentous within German jurisprudence but should
not conceal their common heritage, which, on the one hand, included the
maximum acknowledgement of the state’s sovereignty and, on the other,
regarded the people and its history as a “safety valve”. According to
nineteenth-century legal culture, the circumstance that legislation was
not subject to formally cogent constraints was not decisive, not because
the problem was deemed irrelevant or nonexistent, but because its solu-
tion was offered by history, which dictated the inescapable contents of
civilization to the state. The common thread running through all these
theories was an optimistic “philosophy” of social progress including the
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“state”, “law”, and “freedom and property” within a single network and
viewing them as expressions of a “modern” civilization conceived of as
the culmination of universal history.

6 RECHTSSTAAT AND RULE OF LAW: DICEY’S
CONTRIBUTION

The theory of the Rechtsstaat advanced by German nineteenth-century
legal doctrines led to a peculiar understanding of the power–law link: on
the one hand, administrative action was scrutinized with the aim of
imposing precise legal bonds and corresponding judicial checks on it; on
the other hand, constraints on legislative action were hardly envisaged
since the latter was taken to emblematically embody the state’s absolute
sovereignty.

In any event, the Rechtsstaat formula rotated around a specific legal
conceptualization of the state which represented one of the most
significant outputs of nineteenth-century German culture. We must now
ask up to what extent it is possible to extend the idea of Rechtsstaat to
contexts which, albeit sensitive to the power–law relationship, had not
developed a legal theory of the state which was somewhat analogous to
that expressed by German culture.

Although both Italy and France developed – partly furthering native
traditions, partly assimilating the suggestions of the “German model” – a
theory of the state allowing for the similar resurgence of dilemmas and
suggestions endemic to the German Rechtsstaat, in contexts with
radically different constitutional histories and cultures the power/law
interplay did not entail the same dilemmas or suggest analogous solutions.

This was the case of Great Britain, where an original theory of sover-
eignty was fully elaborated by Austin in the nineteenth century without
referring to the “continental” idea of state. The key figure was not the
“state” seen as the global synthesis of powers and the embodiment of the
nation’s ethos; rather, it was a polycentric apparatus characterized, on
the one hand, by a precocious division of sovereignty and, on the other
hand, by a legal system which, throughout its alluvial development, was
the main bulwark of “Englishmen’s rights”.69

It was within such a composite political and legal structure that the
expression “rule of law” gained ground in Great Britain and soon
became not less popular than the German Rechtsstaat. Inasmuch as the
expression “rule of law” was used to denote a particular way of setting
and resolving the power–law–individuals relationship, such a formula
was semantically akin to the expression Rechtsstaat (Stato di diritto, État
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de droit) and can be used as a translation thereof (or vice versa).
Nonetheless, the translation process ought to be taken seriously and not
be naively limited to a mechanical tracing any given word to another one,
e.g. the fact that the Greek iatrós and the English doctor have the same
meaning depends on “our decision”: among all the activities respectively
ascribable to the doctor and the iatrós, we draw a line between those that
are “culture-bound” and must be expunged from the “translating”
process, and those that are referable to a functional “culture-invariant”
core and make equivalence and translation possible.70

The circumstance that the “rule of law” is tantamount to (and trans-
latable as) Rechtsstaat (Stato di diritto, État de droit) does not mean that
the former can be exactly equivalent to any of the latter; rather, it simply
means that different “culture-bound” features nonetheless allow for the
(obviously “chosen” and not “objectively indisputable”) determination
of a shared “culture-invariant” function. We shall not underline the
macroscopic differences among the different contexts involved (English
and German, and in general European–continental). It is interesting,
instead, in order to compare different “national cultures”, to focus on a
major English work, characterized by a purportedly systematic and
“scientific” method: Albert Venn Dicey’s71 An Introduction to the Study
of the Law of the Constitution, published in 1885 and destined to become
very popular for many years to come.72

It is not by chance that, precisely at a time when German public law
doctrines developed a thorough “theory of the state”, Dicey, by
purporting to write an authentically legal work – breaking off with the
“antiquarianism” of tradition, which simply and “externally” examined
constitutional history, and thus aiming at demonstrating the legitimacy
and usefulness of theory73 – drafted an “introduction to the constitu-
tion”: the reference to the constitution was the “culture-bound” trait, just
like the idea of the people-state was for German public law theories; and
the point is whether Dicey’s “rule of law” and German (and continental)
Rechtsstaat shared “invariant” traits, both in the conceptualization of
and the solution provided to the relationship between power and law (and
rights), and whether such traits allow for the two formulae to be (rela-
tively) equivalent.

Dicey did not elaborate an exhaustive “theory of the state”, but his
“theory of the constitution” was largely a theory of sovereignty:
sovereignty was the object of the entire first section of his work, and the
main issues he dealt with hinged upon such a concept. Sovereignty was
not abstractly examined and was not viewed as the essence of the “state
as such”, but was referred to the political institutions holding such power:
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the Queen, the “House of Lords”, the “House of Commons”, in other
words parliament (“Queen in parliament”). However, rather than
describing constitutional institutions and mechanisms, Dicey aimed at
accurately demonstrating the absolute nature of sovereign power: since
the holder of sovereignty was parliament, sovereignty’s absolutism
coincided with the non-coercible, irresistible power of parliament’s
assembly. Being a law-making assembly, parliament was entitled to
enact and abrogate all laws, which individuals and bodies were required
to abide by.

According to Dicey, De Lolme’s popular expression (whereby the
English parliament can do everything but make a woman a man, and a
man a woman) illustrated a particular tradition which, from Coke to
Blackstone, has always celebrated parliament’s omnipotence.74 The
“judge-made law” character of the English legal system did not affect the
above assumption, not only because Austin himself had already
provided an “imperativistic” foundation of the common law, but also
because no judge has ever thought of himself as entitled not to apply an
act of parliament; acts of parliament, on the contrary, could confidently
overrule any consolidated judge-made law.75

Parliament’s supremacy was thus the “very keystone of the law of the
constitution”;76 no legal constraints on parliament’s omnipotence could
be conceived. The “absolute” sovereignty, that German “state-centred”
theory attributed to the state “as such”, was transferred by Dicey to
parliament, but kept its original feature and was conceived of as a power
free from all restraints. However, as promptly specified by Dicey, parlia-
ment’s omnipotence had to be viewed in its specifically legal meaning: if
it had been understood as “effective” omnipotence, it would have been,
quite simply, absurd. The sovereign’s power (parliament’s power) was
effectively and politically restrained by internal and external limits: the
electoral mechanism itself allowed citizens to exert their influence upon
parliament and, whenever such influence was insufficient, disobedience
and resistance were always feasible; after all, parliament itself was the
expression and interpreter of a specific political and social equilibrium
and, precisely for this reason, parliament’s will was usually not very dif-
ferent from what it could actually achieve.

It follows that a line must be drawn between two “levels of reality”, the
legal and the political: when referring to the legal level, sovereign omnipo-
tence stood for the impossibility of imposing legal constraints to the sov-
ereign’s law. Once again, given the contextual diversity, Dicey’s doctrine,
even if not identical, was nonetheless equivalent to the reasoning of many
German jurists, who celebrated the state’s omnipotence, but postulated at
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the same time a (historically spontaneous) harmony between the state’s
will and the people’s civilization.

The first assumption was therefore conceived of in a manner which we
have already encountered and was centred around the sovereign’s
omnipotence and the ensuing impossibility of imposing legal limits on the
sovereign’s actions. Differences arose when the problem of the
relationship between sovereignty and law (as a system of limits) was dealt
with: while German jurists advanced the state’s self-limitation theory as a
feasible solution, together with the distinction between the state and its
organs and the foundation of an administrative judicial system, Dicey
took a different stand, whose fundamental traits were grounded on the
role of the constitution and on the nature of the common law.

As for the theory of the constitution, Dicey heavily relied (throughout
the several editions of his work) on a famous contribution by James
Bryce who, first in his The American Commonwealth of 1888 and later in
a long essay,77 drew a distinction between rigid and flexible constitutions,
destined to become very popular. Assuming that the constitution, as
such, is the bone structure of a political society organized through and
according to law, a line must be drawn between two different kinds of
constitution: a constitution that develops over time, grows on itself as a
result of differently originated inputs, and can be defined as flexible
because it is open to continuous adjustments and changes introduced
without following specific procedures; and a rigid constitution which,
being enacted uniquely by a given body, determines the state’s shape
“once and for all” and does not favour changes thereto, by claiming to be
unchangeable or by establishing cogent provisions for its own alteration.

Both Bryce and Dicey believed that, while past constitutions were flex-
ible, modern ones were usually rigid, the main exception being the
English constitution. By deeming the English constitution to be flexible,
Dicey’s theory was strengthened: parliament’s absolute sovereignty was
proven, inter alia, by the circumstance that parliament could introduce
the most upsetting constitutional changes by simply enacting an ordi-
nary act; there was no constitutionality review: whereas in the United
States the presence of a rigid constitution and the distinction between
ordinary and constitutional law made the judge a guarantor of the con-
stitution and a controller of the legislator, in Great Britain judicial courts
must refrain from interfering with the “machinery of government”.78

Curbs on parliament’s absolute sovereignty were thus not to be found in
the constitution: the relationship between law and power heavily tilted in
the latter’s favour. According to Dicey, the tension between power and law
arose when parliament’s sovereignty and the “law of the land” were jointly
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taken into account; and it was precisely in the combination of such two
principles “which pervade the whole of the English constitution”79 that
Dicey found the solution to the power–law link, together with the authen-
tic value of the “rule of law”.

Dicey detected three key features of the “rule of law”. Firstly, the “rule
of law” entailed respect for the nullum crimen sine lege principle: as
acknowledged by Dicey himself, the principle, ever since Enlightenment
reformism, had been endorsed by the continental political systems,
though Dicey was sceptical of Europe’s integral application of the
principle.80

Secondly, the “rule of law” stood for the individuals’ equal subjection
to law; as for the above principle, this idea was (theoretically) endorsed
also by the entire nineteenth-century legal world, though Dicey believed
it was sharply disproved by the presence (in France and in general
throughout the continent) of a specific administrative judicial system.81

Dicey launched a severe attack on the “droit administratif”, which needs
to be “historicized” by briefly mentioning two aspects: first of all, it
should be recalled that Dicey’s misunderstanding of the French droit
administratif “was legendary”82 and that Dicey himself later softened his
criticism throughout the Introduction’s various editions; secondly, it
ought to be recalled that Dicey was politically and ideologically
biased83 against administrative intervention which, however, was actu-
ally developing also in Great Britain, being it prompted (as in Europe)
by the need to “govern” society and by the aim of integrating the
classes dangereuses; under this perspective, Dicey’s defence of the “rule
of law” as an area free from administrative intrusions was analogous to
the continental attempt to strengthen administrative courts to tackle
the increasing pressures exerted by the “interventionist state”.

Thirdly – and most decisively – Dicey believed that the “rule of law”
stood for a peculiar process of founding and attaining freedoms and
rights, which was connected with Great Britain’s specific kind of consti-
tution and legal system. As illustrated by Bryce, the English constitution
was flexible and developed as a result of continuous successive adjust-
ments: its general principles (such as the rights of freedom) “are the
result of judicial decisions”. Individuals’ legal sphere was not abstractly
determined once and for all; rather, it has developed “from below”,
adapting itself to many and various situations, through the intervention
of judges, who, being called upon to resolve specific problems, over time
have determined its contours.

Hence, Dicey’s “rule of law” was an inseparable feature of “judge-made
law” and was thus a peculiarly English way of casting and resolving the
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problem of the relationship between power and law, which was indeed dif-
ferent from the continent (especially the “French model”), this relying on
the provisions of a (“rigid”) constitution. Dicey conceded that the differ-
ence between Great Britain and the continent might appear to be exclu-
sively extrinsic and, as such, irrelevant: if in England or, for example, in
Belgium, freedom was guaranteed and arbitrariness was avoided, it did
not matter whether this happened as a result of a written constitution
imposing such a status quo in general terms or as a result of the “law of
the land” ensuring such a condition on a case-by-case basis. However, as
Dicey sharply underlined, there was a substantial difference as to the
decisive problem of guarantees. Dicey argued that solemn constitutional
declarations were weak enunciations whose infringement was always
feasible, whereas the strength of the English flexible constitution was due
to the circumstance that the protection of individuals’ legal sphere was
not simply theorized but implemented. English legal culture could not
conceive of an abstract declaration of rights that neglected their proce-
dural “remedy”; hence, freedoms were developed through the judicial
interventions protecting them “in action”.84

It is at this stage that Dicey was compelled to provide a solution to the
most delicate problem: the relationship between power and law,
sovereignty and rules and, in his case, between parliamentary sovereignty
and the “law of the land”, which determined and protected individuals’
legal sphere. Just like the continental Rechtsstaat, the English rule of law
was placed within a specific field of tension marked by the relationship
between the sovereign and the law (and the individual’s rights). How did
Dicey settle the tension without cancelling it?

Dicey’s solution lied essentially in the following two considerations.
Firstly, parliamentary sovereignty and judge-made law were complemen-
tary rather than antagonistic elements within the system’s overall logics:
parliament could indeed enact law without meeting any opposition, but
the law, once enacted, was entirely left to the judge’s interpretation, and
the judge understood it in the light of his particular sensitivity and of the
“general spirit of the common law”.85 Parliament’s will was, indeed,
formally absolute; yet, when placed within the system’s overall functioning,
it was also substantially conditioned by judicial interpretation and
application.

Secondly, parliament was entitled to change the constitution as it
thought proper, it could affect freedoms and suspend the Habeas Corpus
Act; however, “the suspension of the constitution”, being “based on the
rule of law”, i.e. depending on the “law of the land” which was a judge-
made law, “would mean with us nothing less than a revolution”.86
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Even though it would have been a “revolution”, it would have nonethe-
less been a “legal” revolution, since parliament’s sovereignty was
ultimately absolute and uncontrollable: under such a perspective, the
tension within which the “rule of law” theorized by Dicey was placed
seemed to dissolve “upwardly”, i.e. it was resolved by confirming the role
of sovereignty which, in order to exist, could not find insuperable legal
hurdles on its way. Under such a perspective, Dicey’s “rule of law” and
the German formula Rechtsstaat seem analogous, not only because they
both focused on the tension between power and law, but also because
they shared the same dilemma, i.e. the difficult combination between the
sovereign’s absolute power and a system of restraints functionally linked
with the protection of individuals’ legal sphere.

However, such an “invariant” coexisted with differences pertaining to
the strategies adopted to overcome the usual impasse. Whereas Jellinek
believed that the dilemma must be solved within the legal realm of the
state (relying on the state’s self-limitation, the state-person theory, and
the legal relationship) and that the safety valve was people, civilization,
and history, in other words elements “external” to the legal world (albeit
affecting its effective configuration), Dicey believed that parliamentary
sovereignty was bound to confront a specific legal structure (which
freedom and property primarily depended on), i.e. the “law of the land”
or judge-made law, endowed with a genesis and substance of its own: the
sovereign could change it, but had nonetheless to confront a legal system
which was not (at least directly) referable to his will.

Rather, Gierke’s theory could be evoked by Dicey’s “rule of law”, inas-
much as individual rights, according to the German jurist, were framed
within the community and its historical development (even if they can be
cancelled ad libitum by the state’s ultimate power87).

In any event, even if their argumentative strategy differed, both
Dicey’s “rule of law” and the German formula Rechtsstaat shared two
basic assumptions: on the one hand, they aimed at protecting individuals’
legal sphere; on the other hand, they believed that the system’s necessary
safety valve must be found in history and society.

Besides the analogies between British and German jurists, Dicey’s
Introduction focused on two specific aspects that were not so clear in
continental jurisprudence: firstly, the necessary link between “law” and
its “interpretation” and the shortcomings of a theory which concen-
trated on the creation and not on the effective application of the law;
secondly, and consequently, the importance of guarantees and controls
and the discovery of the Achilles’ heel of continental (and especially
French) constitutionalism, which lacked a suitable mechanism for the
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“enforcement” of constitutional provisions, whereas the United States,
despite their distance from the British model’s “flexibility”, had wisely
entrusted judges with the task of safeguarding their constitution.

7 THE RULE OF LAW AND THE CONSTITUTION: KELSEN’S
CONTRIBUTION

Being backed on the one hand by the development of the British “rule of
law” and on the other by their familiarity with the American constitu-
tional model, in different ways Dicey and Bryce underlined the unre-
solved problem of continental theories: law’s persistent weakness before
power’s absolutism. While Dicey’s attack on the droit administratif could
be easily rejected (or sent back to the sender, who overlooked an analo-
gous process in his own country), it was more difficult to ignore Dicey’s
considerations on constitutional law, inasmuch as the problem of legal
restraints binding the state–legislator rather than the state–administrator
had been left unsolved by continental jurisprudence.

In fact, not even Dicey had completely eradicated the problem, since
his idea of sovereignty was analogous to that adopted by continental
theories. Yet, Dicey was able to appeal to a constitution which, albeit
flexible and modifiable ad libitum by parliament, nonetheless belonged
to a legal system which, all in all, offered freedom and property strong
(though not insuperable) protection against possible (though historically
and politically unlikely) coups de main carried out by the sovereign.

Not surprisingly, several continental jurists, both in German-speaking
countries and in France, were becoming aware that a mere “administra-
tivistic” application of the “rule of law” theory could not finally solve the
problem of the “power–law” link.

In the French legal culture,88 a rigorous contribution (perhaps the clos-
est to the German tradition of Rechtsstaat and unsatisfied with the exclu-
sively “administrativistic” idea of the rule of law) came from the work of
an Alsatian jurist, Raymond Carré de Malberg.89

Just like Jellinek (or Vittorio Emanuele Orlando), Carré de Malberg
believed that the state was a legal being, the personification of a nation:
the state presupposed the nation but the nation, far from being provided
with an autonomous, albeit embryonic, apparatus, existed only in that it
was personified by the state; the state as a legal person was the pivotal
figure of public law theory90 and allowed for the creation (and the very
conceivability) of a unitary order.91

The state’s essence was the sovereign absolute power92 and such a belief
urgently raised the recurrent problem: how could power be compatible
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with law? How could the sovereign’s irresistible force be combined with
a system of constraints imposed thereon? The problem was particularly
serious given the French parliament’s dominant position within the
country’s constitutional system: as Carré de Malberg bluntly said,
“nowadays the French parliament is almighty, just as the English parlia-
ment”.93 Parliament was sovereign both in England and France and the
problem of the limits of power involved not only administration, but
also the activities of legislators.

Carré de Malberg adopted an already proven remedy: he endorsed the
self-limitation theory and insisted on the “guaranteeing” importance of
the “formal” link between the state and law, i.e. on the fact that the state,
being the nation’s legal organization, had no choice but to act through
law; he consequently believed that the state, as a legal entity, was
submitted to its own norms and could, as any other subject, be a holder
of obligations as well as rights.

The most insidious objection (advanced also by Duguit)94 and the
theory’s main weakness were the merely octroyée nature of legal
boundaries: given that the state’s limitation depended upon the sovereign’s
self-control (to use Jhering’s expression), which could be modified or even
cancelled ad libitum, the protection of the individual sphere appeared
uncertain, to say the least. Being aware of this weakness, Carré de Malberg
deeply investigated the idea of national sovereignty. By originally examin-
ing French constitutional history, starting with the Revolution’s founding
act, Carré de Malberg opposed (what he deemed to be) Rousseau’s idea of
sovereignty, i.e. “democratic” sovereignty, identified with the totality of
individuals constituting the nation,95 to the sovereignty that was cultivated
and realized by the 1789 Revolution; by attributing sovereignty to the
nation, the revolution meant to detach it from the monarch and from each
single component of the political system so as to attribute it to the state
“as such”, which personified the nation.

Hence, if “national sovereignty” implied that no sole body, including
parliament, could be the holder of sovereignty (this belonging to the
state-nation), then parliament’s power was scaled down. A “hyperdemo-
cratic” approach, according to which political representation could be
conceived of as a mere means of transmission of the electors’ wills, was
rejected and the old though always troubling threat of a “despotic
majority” was kept under control. On such groundings, Carré de
Malberg attempted to express the real meaning and develop the full
potential of the rule of law.

Although the rule of law had led jurists to urge the development of a
sub lege administration, Carré de Malberg believed that it was also
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important to draw a line between État de droit and État légal. The latter
aims at rigidly and generally subduing administration to law, even where
no individual rights are involved, and takes the shape of a “special form
of government”, whereas the distinctive feature of the État de droit is its
instrumental and functional character: it purports to impose legal
constraints on administration in order to strengthen the individual’s
legal sphere.96 An État légal, therefore, did not perfectly tally with an
État de droit. On the one hand, État légal imposed restraints upon admin-
istrative action that were more rigid and generalized than the État de droit
form of state, which could intervene only to protect individual interests;
however, on the other hand, while the État légal’s effectiveness was
exhausted within the relationship between the administration and the
law, the État de droit was not so circumscribed: given that its immanent
aim and raison d’être were the protection of individuals from the abuses
of power, the État de droit, by following its “natural course”, must affect
both administration and legislation; its “natural” achievement was the
enactment of a “constitution” which could guarantee specific “individ-
ual rights to citizens” which no law could impinge on. According to
Carré de Malberg, “the rule of law is a system of limitations, not only
affecting administrative authorities, but also the Legislative Body”. In
order to attain a real and complete État de droit, the French parliament’s
“good will” was not enough; rather, citizens’ freedoms needed judicial
protection against both administrative and legislative actions.97

In his Théorie générale, Carré de Malberg argued that the État de droit
ought to control also the sancta sanctorum of sovereignty, which
tradition identified with legislative power; for such a purpose, not only
did he suggest to draw a clear line between the constitution and the law
– a distinction which Bryce had already regarded as typical of “rigid”
constitutions – but also advocated some form of control guaranteeing
the constitution’s actual supremacy (and thus avoiding the risk, which
Dicey deemed to be very high in “continental” systems, of disregarding
high-sounding principles).

Carré de Malberg was not alone in dealing with similar issues and
remedies. In the years immediately preceding the First World War (when
Carré de Malberg was writing his Théorie générale98) and in the following
decade, Hans Kelsen began to outline his original theory and apply it to
the construction and technical instrumentation of the rule of law.99

The radical break introduced by Kelsen in the Rechtsstaat tradition
was grounded on a specific epistemological foundation (which we shall
only briefly deal with). Ever since his significant 1911 work (Hauptprobleme
der Staatsrechtslehre), Kelsen had believed that the distinction between
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Sein and Sollen,100 and thus between sciences explicating phenomena on
a causal basis and forms of knowledge concerned with the analysis of
norms, could guide us in critically reviewing traditional public law theo-
ries.101 The idea of the state as a “real” entity, which was the source of
the recurring dilemmas of nineteenth-century jurisprudence, resulted
from overlooking of the Sein/Sollen distinction.

According to Kelsen, the state was not a “real” entity but a theoret-
ical object created by jurists: to conceive of the state “cannot but mean
to conceive of the state as law”.102 The state and the law are thus
reciprocally identified: to think of the state as a set of norms – an idea
which would be most rigorously formulated in Kelsen’s great works of
the 1920s (in Allgemeine Staatslehre and in Das Problem der
Souveränität und die Theorie des Völkerrechts) though it had been
already substantially outlined in Hauptprobleme – allowed Kelsen to
get rid of the idea (propounded by Jellinek and tradition in general) of
the state’s “duplicity” and to dismantle the latter’s most consolidated
features: the idea of the state as a “really” exceeding and irresistible
power, as a subject with a will, with given purposes using all its forces
to achieve them.

According to Kelsen, the state is not a real entity, it is a set of
norms:103 to think of the state as “real” perpetuates an archaic and
“religious” approach, offering a “substantialistic” and anthropomorphic
image of the state which modern epistemology (from Vaihinger to
Cassirer,104 from Mach to Avenarius105) has rejected. On the contrary,
when the state is deemed to coincide with the legal system and to be its
simple “personification”, there follows the demise of the aporia that the
rule of law has unsuccessfully tried to overcome by combining (through
the “self-limitation” theory) the state’s “absolute” power with law’s
binding (and guaranteeing) role. Indeed, the aporia arose from the
archaic and mythical image of the state as an exceeding and “really”
existing power; it was an aporia capable of outliving the self-limitation
escamotage, which also Kelsen saw as inefficacious, since it relied on the
Leviathan’s (ultimate) decision. On the contrary, if the state coincides
with the legal system, the key element of the aporia loses ground: the
state is not power, it is law, it is a system of norms (and the “personifi-
cation” of its unity).

Since state and law coincide, it follows that physical and legal subjects,
as well as the state’s organs, are all subject to obligations imposed thereon
by the legal system: “the state’s legal obligation is not different from that
of other legal subjects”106 and both the state and any single individual
represent “the personification of legal norms”, the only difference being
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that the state personifies the entire legal system, whereas individuals are
personifications of partial legal systems.107

The famous aporia ceases because its ground – the essential tension
between the sovereign, the law and the individual’s rights – collapses once
the heterogeneity of such elements is dissolved in the unity of the legal
system, which is the only legitimate research field of the jurist. The
tension between the state’s irresistible power and the individual’s self-
defence ceases to exist: the state coincides with a legal system and
individuals are defined with respect to an objective system of norms; the
obligation is precisely “the subjectivization of the legal proposition”, i.e.
the applicability of norms to “a specific individual”.108 Being “internal”
components of the legal order, individuals are not holders of “rights”
which the legal system has to deal with: human beings are “persons” in
that the legal system “establishes their rights and obligations” and lose
such a quality once the state decides to “take it from them”.109 To
assume the existence of “natural” restraints on the legal system would be
tantamount to recalling that natural law theory which, according to
Kelsen, is definitely no longer tenable.

By encompassing the traditional dramatis personae of the Rechtsstaat
within the homogeneous dimension of the legal system and by amputating
“power” and “subjectivity” as “really” existing elements, Kelsen thus
defined his approach to the rule of law. If absolutism is the renounce to
a legal theory of the state, the rule of law coincides with the possibility
of submitting all the state’s activities to the law: the Rechtsstaat is
“determined in all its activities by the legal system, which is legally
intelligible in all its key components”.110

The rule of law thus stands, first of all, for law’s centrality, and for the
ensuing opposition to the trend – which was very strong in public law
theory of the time – for claiming a wider role for administration than
that of mere “executor” of legal norms.111 Ever since his Hauptprobleme,
Kelsen had deemed administrative “discretionary power” not to stand
for free deviation from norms but rather for a process which, shifting
from abstraction to concreteness, determining the content of norms,
presupposes them and becomes unintelligible without them.112 Being an
executive activity (“discretional” in that it implements a rule),
administration could not be an autonomous source of obligations and
rights; on the contrary, it presupposed the legal system, exclusively
based on the “legislative process”: the system’s unity would have been
jeopardized if, along with legislation, a “second source of the state’s
will, autonomous and independent of the first” would have been
conceived of.113
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While in his earlier thinking Kelsen viewed the rule of law as the
emblem of both law’s centrality and the opposition to the “administra-
tive state” – an opposition combining theoretical suggestions with a
strong attack against the monarchisches Prinzip in the name of
parliament’s relevance114 – he later associated his rule of law theory with
his “dynamic” analysis of the normative system,115 which he elaborated
under the influence of Alfred Verdross and Adolf Merkl.116

In this perspective, the unity of the legal system did no longer coincide
with a set of general norms, but was located within the “dynamic”
relationship between “general norms” and “individual norms”, being
both components of a unitary law-making process.117 Law-making and
law-enforcing are not simply opposed: the judgement depends on the law,
“from which it is legally determined”; but the judgement creates law, is
an act of law-making, inasmuch as it is referred to those legal acts, e.g.
executive acts, which are to be taken on the basis of it”.118

It follows that to conceive of the legal system in a “dynamic” manner,
to fully understand its legal characteristics, and thus to understand the
rule of law in all its implications, prevents us from focusing on legislation
“as such”. Legislation is merely a component of the “multi-step”
structure outlined by Kelsen; when you look at “the bottom” of the
system, you find “individual” norms “applying” legislation, when you
look at “the top” of the system, you realize legislation is not the system’s
apex, rather it is itself the application of a higher norm, i.e. the consti-
tution. And it is precisely the constitution which, albeit briefly men-
tioned in the Hauptprobleme, but not yet dissected in all its potential,119

became in the 1920s an essential topic of Kelsen’s theory.
This dynamic, “stepped” vision of the legal system120 allowed Kelsen

to introduce relevant changes both in constitutional theory (and legisla-
tion121) and in the foundation of the rule of law. If legislation lost its
“absolute” position within the system and became an intermediate step
in the law-making and law-applying processes, if it was reinterpreted as
the enforcement of a higher norm, then legislative acts were open to con-
trol: the “regularity” of any “enforcement” procedure, as well as its
“conformity” to the “higher level of the legal system”122 could then be
rightly ascertained. Consequently, according to Kelsen, the implementation
of the rule of law lead to the setting up of a judicial body committed to
controlling laws” constitutionality. In fact, given the “system’s hierarchical
structure”, “the postulate of statutes’ constitutionality was theoretically
and technically identical to the postulate of the judgements’ and admin-
istration’s legitimacy” and consequently warranted its assessment by an
appropriate institution.123
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Being a superior norm within a hierarchically structured system, the
constitution theoretically and technically allows for constitutional
control; the latter, in turn, makes constitutional provisions compul-
sory.124 The constitution is the safety valve of the rule of law, whereas
statutes represent the application of constitutional provisions.

On these premises, the nineteenth-century traditional rule of law was
radically revised and gave way to a new figure – the constitutional
Rechtsstaat – which, while having some of the former’s characteristics,
transformed and replaced it.

The dilemma between “power” and “law” (and “rights”), which
permeates the lengthy development of the rule of law, was removed
(more than solved) by Kelsen using a Gordian technique: demolishing a
tradition which had become entangled in the famous aporia by virtue of
the “myth” of the “really” active state (we shall not question in this essay
whether and how the exorcized “dilemma” troubled Kelsen’s reasoning
when dealing with the original constitution and the fundamental norm).

Having founded the rule of law on the hierarchical relationship
between the constitution and legislation, the link with any prior definition
of individual rights (endemic to the former development of the “rule of
law”) has been severed and the rule of law has acquired a purely formal
dimension. It is true that, according to Kelsen, the constitutional
Rechtsstaat (where the constitution can be modified only by a “qualified
majority”) is a useful means to protect minorities and to favour the
development of democracy,125 but it is also true that the rule of law
fosters democracy by means of its legal and formal structure and not
because it is intrinsically connected with pre-existing (“natural”) rights
finding therein an effective protection against power.

Through the Stufenbautheorie and constitutional primacy, the
privileged relationship between sovereignty and parliament was inter-
rupted: statute law was no longer the quintessence of sovereignty and
both legislative and administrative powers could be controlled by a
judicial body. According to Kelsen, the limit to legislative power that
traditional doctrine had detected in history, politics, and society, could
be legally grounded on the same reasoning justifying the subjection of all
the state’s organs to control.

Through the constitutional review of legislation, Dicey’s objection to
continental constitutionalism (redundant in its principles and defence-
less in terms of guarantees) loses its sharpness. Guarantees were now
provided by control mechanisms that the legal system itself, without
appealing to external “safety valves”, was able to devise. While Dicey’s
reasoning endorsed the common nineteenth-century conception of
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sovereignty and resolved the problem of “guarantees” by resorting to the
British judge-made law, Kelsen broke off with traditional German
doctrines: he subjected statute law to the constitution and resolved the
problem of “guarantees” by introducing control mechanisms within a
rigorously unitary legal order.

Under Kelsen’s perspective, the preservation of the constitutional
Rechtsstaat could not depend on formal mechanisms: the protection of
the constitution was the task of a judicial body which guaranteed
statutes’ conformity to the (formal and substantial) restraints established
by the constitution itself; the constitution’s stability was protected by the
requirement of a qualified majority for any modification of it. Beyond
the formal sphere, which Kelsen regarded as the only legally relevant
ambit, there was the area of social interaction. The future of democracy
and of the constitutional Rechtsstaat – which purported to be a
technically refined and efficient instrument of democracy – depended on
the complex interplay of competing interests and motivations and on the
rationality and tolerance with which individuals were endowed.

8 THE RULE OF LAW BETWEEN “OBJECTIVE LEGAL
INSTITUTES” AND THE “WELFARE STATE”

Kelsen paved the way for a new approach to the rule of law: one that
eradicated nineteenth-century dilemmas; demolished the meta-legal
vision of power and individuals; focused on the legal system; and estab-
lished its differentiated, hierarchical normative levels. This enabled the
new approach to overcome the dogma of the untouchable majesty of
statute law, hallowed the constitution’s pivotal role, introduced restraints
on legislators’ activity and made judicial review feasible.

Kelsen’s brilliant contribution was grounded on a sharp distinction
between Sein and Sollen (is and ought) and operated within the bound-
aries of the system’s “formal” dimension: “content-based” constraints
binding the system fell outside the scope of the legal discourse, whereas
democracy (which Kelsen constantly took into account) was a means for
social coexistence which, excluding absolute political beliefs, found its
most suitable instrument in the “formal” mechanisms of the rule of law.

Not surprisingly, therefore the widespread anti-formalist (and anti-
Kelsen) reaction of the 1920s focused on the problems inherent in a
merely “formal” understanding of the rule of law. In fact, it was true that
the constitution made the legislator’s activities open to control; however,
the constitution had no protection other than in the purely numerical and
extrinsic “qualified majority” required for its modification. The problem
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of limits, which the Stufenbautheorie had resolved for the legislative
power, i.e. at the system’s “intermediate” level, affected the system’s sum-
mit, the level of the constituent power.

The thesis that a merely formal restraint on power’s arbitrariness
was insufficient permeated the German debate in the Weimar age, and
was neatly pointed out by Erich Kaufmann.126

After his early neo-Kantian years, Kaufmann decidedly broke away
from Rudolf Stammler and Kelsen127 arguing the deficiencies of a
merely “formal” understanding of law: that neo-Kantian “forms and
norms” were empty and that there was no path towards their ontological
foundation; Kaufmann believed it essential to move away from an
“abstract system of forms” towards a “material order of contents” and
to relinquish “formal apriorism” which “makes us go astray in the sea of
effective reality”.128 His approach was in striking contrast with Kelsen’s
method and his aim was to understand the real relationships
(Dingbegriffe) underpinning conceptual relations (Relationsbegriffe).129

According to Kaufmann, it was necessary to go beyond the system’s
formal and procedural levels to detect its “objective” traits directing both
judges’ and legislators’ choices: constraints on public power ought not to
be “merely formal”, rather they need to be grounded on a “material
order” which can determine the latter’s conditions “in a content-based
manner”.130

The concept of “institute”131 was outlined to overcome a purely
normative analysis: the institute was something more than a set of
norms; it was enlivened by its own principles, it was the expression of an
objective order, of a “logic of things” which judges, ordinary legislators,
and the constituent assembly were bound to respect. Under a “formalistic”
approach, limits and cross-checks were doomed to give way to the
inevitable arbitrariness of a given “will” (if not the ordinary legislator’s,
at least the constituent super-legislator’s). However, if the narrow limits
of normativism were overcome, there arose principles, values, and forms
of collective life (“institutes”) that offered individuals the ultimate and
indefeasible “guarantee” against the despotism of power, which formalism
was unable to offer.

The “institute” as a “substantial” limit to power’s arbitrariness was
not the creation of Kaufmann’s alone; it was the final outcome of
German historicist and organicistic tradition, and also connected (as
Kaufmann himself specified) with that idea of institution which Maurice
Hauriou had innovatively outlined in the late nineteenth century.

According to Hauriou, the legal order must be set against a background
of social interaction where the most miscellaneous groups and associations
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developed. The word “institution” thus stands for any organized social
group: a group both demanding and protective towards its members,
characterized by a given internal distribution of power and capable of
lasting over time. It is within the institution’s social and legal microcosm
that the rules determining individual members’ duties and prerogatives
are established.132

The institution, rather than the state, is the “original” legal phenome-
non: the state presupposes a rich and diverse network of institutions that
affects its historical development and is still alive at the height of its
splendour.133 Hauriou’s reasoning is “dualistic” and is explicitly in
contrast with Léon Duguit’s “sociologistic” monism as well as with the
“formalistic” monism of Carré de Malberg or Kelsen. The legal order is
grounded on the duality between “state” and “nation”; the nation does
not exist simply because it is embodied in the state (as propounded by
Carré de Malberg), but it is itself a historical reality, visible and operating,
“an organized social body”,134 “a set of established situations ..., capable
of solidarizing in order to counterpoise the government and constitute a
coalition ...”,135 endowed with an autonomous and legal substance of its
own.

According to Hauriou, such coordinates defined the rule of law: rather
than being grounded on the self-limitation idea, which was internal to
the dogma of the state’s omnipotence and an expression of a kind of
“monism” unable to view anything beyond the state’s ambit, the state
ought to be founded on an “equilibrium theory”, according to which
order was the result of interaction between the state and the institutional
framework, which the state could not but refer to.136

Hauriou did not underestimate the “internal”, “endo-state” aspects of
the rule of law; as a matter of fact, by relying on the plurality of bodies
and powers, nineteenth-century jurisprudence was able to subject
administration to law and to provide for the setting up of an adminis-
trative judicial system. Within such a perspective, however, it was indeed
difficult to impose limits on legislation, even though Hauriou viewed the
American model as an interesting example in this respect.137 The point,
however, was that a final and satisfying solution could not be reached
without going beyond the state’s monad and referring to the dynamics of
“social institutions”.

According to Hauriou, we must refer to the individuals, interests,
groups, social hierarchies, and the gradual setting-up, within social
relationships, of “established situations”, i.e. institutions that the state’s
power can govern, coordinate, protect, but not arbitrarily create or
cancel.138 Ergo, freedom does not derive from the state’s self-limitation:
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Hauriou believed that law and rights were created by society’s institu-
tional framework which was both the matrix of the state and the
necessary reference point for the latter’s action.139

The “political constitution” drew its meaning and strength from its
relationship with the “social constitution”. Individual rights them-
selves ought to be seen neither as unilateral concessions by the state nor
as attributes of an absolute and unrelated subjectivity but rather as
protrusions of society: social and normative structures, forms of social
relationships, “institutions” precisely. It was the whole set of such
statutes, of such “objective legal institutions”, that determined individ-
uals’ conditions, the statute of each French citizen.140

The combined interaction between the state’s initiative and the
spontaneous germination of institutions led to the dynamic equilibrium
upon which the success of the rule of law hinged. Consequently, socially
consolidated rights might not even be confirmed by a written constitu-
tion, as demonstrated (according to Hauriou) by Great Britain’s
eloquent example; and vice versa: the legal order was not “illiberal”
simply because the written constitution lacked a precise enunciation of
freedoms, as in the 1875 French constitution. The rule of law was
founded not so much on formal apparatuses as on the equilibrium
between social institutions and the state’s intervention. Hauriou,
however, did acknowledge the relevance of a written constitution: in
France, the Declaration of Rights was important not for its “individu-
alistic” content, product of its time,141 but because it greatly reinforced
the respect for “objective legal institutions”, inasmuch as it was a set of
rules superior to ordinary laws and hopefully strengthened by the review
of statutes’ constitutionality.142

If Hauriou and Kaufmann’s contexts, outlooks, and concerns were
different, though, they shared a two-faceted “antiformalistic” thesis: to
demonstrate the flaws of a merely formal definition of the rule of law
and to find a way for law to avoid the political arbitrariness that, while
kept under control in its “ordinary” legislative manifestation, might
show up in the “state of exception” of the constituent’s activities.
However, useful institutional mechanisms could be – established
devices such as administrative courts and more recent ones such as
review of statutes’ constitutionality – seemed incapable of hindering,
by themselves, the sovereign’s “despotic drift”: there arose again the
risk of an “unfounded” legal order, of an order separated from the
“logic of things”, from a structure embedded in the reality of social
relationships, this being the sole bulwark against power’s recurrent
“excesses”.
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Not surprisingly, this was a constant concern of jurists debating the
constitution of Weimar. We must take into account the 1919 constituent’s
inconsistent (though innovative and bold) attempt to “constitutionalize”
“social rights”. This attempt (which was taken over and further by the
post–Second World War constitution) had been differently valued by
contemporary jurists. Some thought the constitution of Weimar ran
aground on a barren compromise between incompatible principles; oth-
ers thought it displayed a dangerous “interventionist” penchant, threat-
ening traditional freedom and property by means of a long list of “social
rights”.

Therefore, while anti-formalism and the anti-Kelsen critique of the
1920s searched for restraints on the constituent power, it also, under a
somewhat opposed perspective, disapproved of Kelsen’s lack of
attention towards the creative and dynamic role of power.

Hermann Heller’s critique falls within the latter perspective. Heller
criticized Kelsen for his attempt to create a theory of the state without a
state,143 leaving sovereignty, power, and decisions at the margins of his
discourse. Heller (a supporter of social democracy) wished to keep at a
distance from both Marxist orthodox economicism and from Kelsen’s
formalism, and strove to elaborate a theory accounting for both rules
and the authority creating and making them effective, without erro-
neously making power and obedience legally “invisible”.144 Heller
contrasted Carl Schmitt with Kelsen, to claim the existence of a supreme
command capable “of definitively and effectively deciding on all matters
relating to collective social action within the territory, possibly going also
against positive law, and of imposing such decisions on all individuals”.145

Heller argued that the holder of sovereignty in contemporary consti-
tutional systems was undoubtedly the people, the centre from which
radiated Rousseau’s “General Will” which supported and legitimized the
entire system.146 Democracy, which was centred on the people’s strong
and determined will, must be conceptualized by relinquishing both
Schmitt’s celebration of the people’s homogeneity and absolute unity and
Kelsen’s neutral proceduralism, which brought democracy within the
formalism of the constitutional Rechtsstaat. Democracy meant sharing a
number of fundamental values and principles without, at the same time,
excluding different perspectives and strategies; there could be value plu-
ralism and even conflict, as long as they were governed by the acceptance
of common rules. Consequently, parliamentarism was neither the institu-
tional projection of ethically “neutral” compromises (as propounded by
Kelsen) nor the frail covering (as argued by Schmitt) of conflicts and
agreements among “total” parties: its “historical and spiritual foundation”
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“is not the belief in public debates as such, rather in the existence of a
common ground for debates”.147

Heller argued that the possibility of overcoming the Weimar crisis
whilst retaining and furthering its democratic potential depended on the
individual’s capacity to identify himself with a common set of values; it
was within such a context that the rule of law acquired its historical and
political impetus.

Heller also claimed that the historical parable of the rule of law was
animated by the need to constrain power’s arbitrariness and to make the
legal consequences of individual actions foreseeable. By appealing to the
primacy of law and to the separation of powers, it was possible to
introduce check devices – above all, administrative courts – which would
secure protection of the individual freedom and property. According to
Heller, the most recent attempts to go even further and subject both
administration and the legislative power or even the constituent power to
a system of restraints were due to the fears of the bourgeoisie, which was
aware that the real threat to freedom and property came from the
parliamentary assembly, more and more concerned with the interests of
the working classes (owing to the introduction of the universal suffrage
and the advent of mass parties).

According to Heller, modern society was facing a dramatic dilemma.
The first alternative was that the bourgeoisie, frightened by the possi-
bility of a radical and interventionist democracy and unsatisfied with
the feeble protection which the formal procedures of the Rechtsstaat
could offer, threw itself into the arms of an “irrational neo-feudalism”,148

took refuge in the cult of the “strong man” and relinquished democ-
racy and “nomocracy”, parliamentarism and the rule of law. The sec-
ond alternative – the only way, according to Heller, to save the rule of
law – required a deep reassessment of the traditional nineteenth-century
theory of the Rechtsstaat and the acknowledgement that the aim it
pursued – the protection of the individual’s legal sphere from power’s
arbitrary intrusions – was a necessary but not sufficient condition for
order. To update the rule of law and to suit it to contemporary needs
meant to free rights from their original individualistic bias149 and thus
turn the traditional rule of law, focused on the protection of property
and freedom, into a social-democratic Wohlfahrtsstaat, a social rule of
law.150 It was only by opening up the rule of law to the new realities of
“social democracy”, by functionally connecting it with rights, that did
not coincide with the “classical” rights of liberty and property, that the
rule of law could raise from its ashes and become the means for a new
legitimacy.
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These (mostly German and French) theories of the 1920s virtually
conclude the course of the rule of law that began with a “prehistory” in
eighteenth-century reformism and was fully realized by mid–late
nineteenth-century European theories of public law.

The key points of the “new direction” taken by the rule of law can be
summarized as follows.

Firstly, by determining the hierarchical relationship between statute law
and the constitution, Kelsen’s Stufenbautheorie dismantled the dogma of
parliament’s “absolute” sovereignty (a dogma shared by the main nine-
teenth-century European legal traditions); moreover, it allowed legal
restraints to be imposed on legislative activities and made them open to
review, thus reducing the notable differences between the European con-
tinental tradition and American constitutionalism. Thanks to Kelsen’s
pioneering and long overlooked contribution, a radical discontinuity was
created in the history of the rule of law, by introducing a new and deter-
mining “constitutional moment” and fully realizing the integral “legal-
ization” of the system that had only been imperfectly achieved by
nineteenth-century theories.

The theoretical device deployed by Kelsen was the denial of the state’s
“reality” and its identification with the normative legal system: rather
than offering a solution internal to the well-known oxymoron of an
absolutely sovereign and legally bound state, he eliminated one of its
terms. It was at this stage, however, that there arose the second key point
of the debate on the rule of law: Kelsen’s uncompromising normativism
became the Achilles’ heel of the rule of law, inasmuch as this purported
to “finally” limit the sovereign’s power. The mere formal “hierarchy of
norms” thus seemed an ineffective weapon against a form of power
which, albeit kept under control in a given area of the system,
demonstrated once again its “excessive” nature at a higher level, and
could not actually be curbed until attention was shifted from form to
content, from norms to social structures, to “institutes”, “institutions”,
and grounding principles.

Thirdly, some aspects of the relationship between rule of law and indi-
vidual rights changed. According to Heller and Neumann, the state
characterized by the rule of law had a privileged relationship with a new
class of rights (which began to be called “social”), which gave legal basis
to individuals’ claim to the state’s “positive” intervention. In any case, a
salient feature of the rule of law remained unaltered throughout its story,
i.e. its functional role, the protection it offered to individuals, often
through a precise range of rights. Yet, while the nineteenth-century
traditional rule of law was essentially concerned with the protection of
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freedom and property, under Heller’s perspective the Rechtsstaat, as
Wohlfahrtsstaat, was functionally connected with a class of rights which
widened and further complicated its original purpose.

Fourthly, in an unusually clear manner (again in Heller’s lucid work),
there appeared the likelihood – neither remote nor hypothetical, but rather
actual and decisive – that the rule of law might be fully exhausted and
defenceless against a crisis that allegedly required a radical overstepping of
all normative and formalistic hurdles.

9 “RULE OF LAW”, “STATE OF JUSTICE”, AND 
“ETHICAL STATE”

The “dictatorship” feared by Heller was soon experienced in Germany,
in a much more complex and powerful way than that envisaged by the
jurist – whereas Italy precociously provided Heller with an example of an
“anti-parliamentary” solution to the crisis of the liberal-democratic
state. Undoubtedly, Fascism and National Socialism were not homoge-
neous and interchangeable phenomena: a historical and comparative
analysis of the Italian and German regimes of the 1920s and 1930s
would outline a complex picture of both the analogies and differences
between them. In any event, an undeniable (albeit unrefined and basic)
common trait to such experiences was their hostility towards liberal and
democratic traditions. This does not mean, however, that the German
and Italian regimes were similar in their summary execution (or ritual
sacrifice) of the rule of law.

In Germany, in the years immediately following 1933, the rule of law
was at the centre of a harsh debate among jurists;151 however, it ought to
be borne in mind that in all power conflicts that deeply affected the life
of the Nazi regime the debate was marked by a tendency to overstate (or
make up) ideological differentiations – which were in fact modest or
inexistent – in order to use them as weapons again political antagonists.

A number of circumstances led early National Socialism to resort to
the idea of the rule of law. On the one hand, examination of the famous
formula allowed the protagonists of the debate to come to terms with
liberal constitutionalism and to specify their own political beliefs; on the
other hand, the same protagonists of the National Socialist “revolution”
employed the expression Rechtsstaat to reassure groups and intellectuals
attached to tradition during the particularly delicate transition towards
the new political arrangement.

According to jurists with an old or recent National Socialist penchant,
the rule of law was a useful target when attacking “liberalism”, upon
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which it is deemed to be historically dependent: however, not all jurists
believed that the downfall of liberalism caused the Rechtsstaat to
disappear automatically. On the contrary, the possibility of using the
notion (and “symbol”) of the rule of law in the new German National
Socialist world sparked off a multi-voiced debate, dominated by two
jurists, Otto Koellreutter and Carl Schmitt, both striving for a pre-eminent
position in the new regime.

Although Koellreutter had been a long-time supporter of National
Socialism whereas Schmitt had a more complex and troubled past, they
both interpreted and valued the “Gesetz zur Behebung der Not von Volk
und Reich” of 24 March 1933,152 which conferred upon the government
the power to enact laws and introduce constitutional changes, in the
same way. According to both, from this moment, even without a formal
abrogation of the constitution of Weimar, the ancient regime was
replaced by a new regime grounded on the Führertum and the Volk.

In 1933, Koellreutter attempted to demonstrate that National
Socialism, unlike Fascism (this being founded above all on the state),
appealed to the Volk (to the people conceived of as a blood and racial
unity, a homogeneous reality with a given ideological and territorial
identity) and to the Führer, who interpreted the Volk’s profound needs:
hinging upon the link between Führer and Volk, the National Socialist
regime was most pertinently called Führerstaat.153 In the same year,
Schmitt began his career as the “Reich’s jurist”154 by publishing Staat,
Bewegung, Volk,155 in which his previous liking or longing for the
strong, independent, and detached-from-society state (the “total state”
in qualitative terms156) were replaced by a “triad” view of the state as a
mere component of a process grounded on “movement” and on the
Führer as its interpreter and guarantor. According to both jurists, the
new state was a Führerstaat which expressed the strength of people
whose fundamental trait was the Artgleichheit, i.e. qualitative equality or
homogeneity stemming from common blood and racial bonds.157

Although there seems to be no decisive difference between the two
jurists on the new regime’s grounding principles, the casus belli between
them was precisely the rule of law. Koellreutter believed that the transition
from what the jurist Gustav Adolf Walz called the Zwischenverfassung158

(the unwarlike, powerless constitution of Weimar) to the new National
Socialist order epitomized the transformation of the old liberal rule of law
into a new (allegedly “national”) Rechtsstaat. The new state broke with lib-
eral individualism: while the traditional Rechtsstaat was functionally
linked with individuals and their rights, the “national” Rechtsstaat found
its main reference point in the people’s life. The circumstance that the
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National Socialist order was still a Rechtsstaat was proven by the fact that,
in the new regime, according to Koellreutter, general laws and the judi-
ciary’s independence were still important.159 Yet, such elements were
functionally linked with the people rather than with the individual and
could be suspended when necessary, i.e. for the same salus populi which
legitimized the 1933 act.160

Although Schmitt did not deny that general laws and independent
judges were still in action in the National Socialist order, he emphasized
that all aspects of the new regime had to be interpreted by bearing in
mind that equality was no longer merely formal and that laws (including
pre-1933 laws that had not yet been abrogated had to be interpreted in
the light of National Socialist principles.161 From this perspective, the
notion of the Rechtsstaat seemed to Schmitt a misleading characterization
of the new regime.

According to Schmitt, the Rechtsstaat was a recent expression dating
back to the nineteenth century. It arose as the expression of a neatly liberal
anthropology, metaphysics, and politics. The “state characterized by the
rule of law” was opposed, on the one hand, to the “Christian state”, so as
to value a purely secular and generally “human” legitimization of the polit-
ical order, and, on the other hand, to Hegel’s state, so as to underline the
functional link between the sovereign and the individual. In opposition to
such an ideological dimension of the rule of law, a new formulation of the
concept, oriented towards its “neutralization and technicalization”, took
shape, starting with Stahl. Under such a perspective, the state must simply
be “subject to law”, no matter what aims it pursued, whereas law was a
mere form which could be easily suited to any specific content.162

According to Schmitt, the colourless, ethically and teleologically
indifferent image of the state provided by normativistic formalism was
incompatible with the National Socialist belief in a “concrete” order,
grounded on the Blut und Boden hendiadys.163 The Rechtsstaat,
construed according to its proper meaning, seemed to be inseparable
from the relativism and agnosticism that had turned the state into a
Gesetzesstaat, a “legislative state”, a state formalistically identified with
the barren “creation” and “application” of norms.164 As a “legislative
state”, the Rechtsstaat was incompatible with the National Socialist
state,165 for which Gustav Adolf Walz had coined the popular formula
völkischer Führerstaat; Walz himself acknowledged the existence of gen-
eral laws and of judges enforcing them but insisted on their instrumental
value – since the heart of the new order was the people, which was not a
heterogeneous and “plural” mass but an artgleicher deutscher Volk
naturally expressed by the Führerstaat.166
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Given its congenitally “formalistic” nature, the Rechtsstaat could not
properly be used to denote the new Führerstaat. Being historically and
conceptually viewed as a “legislative state”, the Rechtsstaat was in
contrast with another kind of state which could have been more suited
to the National Socialist regime, i.e. the “state of justice”. The liberals’
trap ought to be avoided: these would have us believe that the alternative
between Recht and Unrecht, righteousness and wrongfulness, and justice
and injustice rotated around the notion of Rechtsstaat. On the contrary,
the rule of law, assumed to be synonymous with a “legislative state”,
dismissed “justice” by turning it into a problem of regularity or
conformity to law. Suffice it to mention the example of criminal law:
although “justice” would call for the punishment of the guilty (nullum
crimen sine poena), formalism rested upon the empty maxim nulla poena
sine lege. Therefore, while the “legislative state” was suited to liberals’
empty scepticism, the “state of justice” was properly referable to the
people’s “concrete order”.167

By relying on such an assumption, Schmitt legitimized the “Night of
the Long Knives”, when the SA’s leaders had been eliminated: the Führer
acted as a supreme judge before supreme danger. Whereas the rule of
law’s formalism had ruined the German nation – liberalism had used con-
stitutional guarantees to protect people guilty of high treason – the
Führer’s concrete justice could save the nation. Undoubtedly, the liberal
legal tradition admitted the possibility of suspending guarantees in the
name of an “exceptional” need. However, in the new regime, the “state of
necessity”, far from suspending law, revealed it: Hitler did not act like a
Republican dictator “in a legally empty space”, confronting an
exceptional contingency that, once overcome, would allow the formalism
of the rule of law to be restored. On the contrary, his actions were an
authentic act of justice: his jurisdiction was rooted in law’s primary
source, i.e. the people. In cases of extreme need, the Führer was the
supreme judge and the ultimate means for the realization of law.168

The debate on the rule of law would soon be abandoned, since it
proved to be useless to a regime which was no longer interested in
maintaining a connection, albeit weak, with the past. In any event, the
meaning of the National Socialist debate on the rule of law was clear and
notable. While the rule of law doctrine had, until then, expressed the
possibility of using law (through its refined technical instrumentation) as
a means to restrain and control power by making its actions foreseeable
and “regular”, in the new regime the concept of the Rechtsstaat, to be
compatible with Nazi ideology, needed to overturn the relationship
between power and law. It was power (the Führer’s “exceptional” power)
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that used law to guarantee the salus populi. This led to the importance of
the “state of necessity”. “Necessity” was indeed an old weapon: the
Jacobins appealed to it legitimate the suspension of the constitution169

and it had also permeated liberal legal theories.170 Yet, under the new
regime, it was the “rule” that was internal to the “exception” and not the
contrary. Power reigned supreme within this scenario and power’s
decisions would prevail (“structurally” and not exceptionally) over rules:
norms could still have a useful purpose as long as they had a “subordinate”
function and merely regulated politically “secondary” relationships.
Koellreutter’s conservative solution involuntarily ended up by being
similar to Fraenkel’s idea of the “double state”:171 a state – typical of the
National Socialist regime – where the “high” level of unbridled and
uncontrollable politics was superimposed (in a useful synergy) on the
“low” level of “normal” private and economic relationships.

The interplay between rules and exceptions, law and necessity, was not
a prerogative of the German debate on the Rechtsstaat; rather, it had
already taken place (in both similar and different ways) in Fascist
Italy.172 Schmitt himself emphasizes that, during the German and Italian
crisis and the “rejection” of liberalism, attention had been focused on the
rule of law; yet, according to Schmitt,173 the quality of the debate had
been higher in Italy, as demonstrated by a book by Sergio Panunzio,
published in 1921 and dedicated precisely to the Stato di diritto.

Panunzio was the first to clearly express a theory that was to be
developed with many variations in the 20-year period of Fascism. He did
not wish to overthrow the rule of law, only to limit its relevance and to
demonstrate its inadequacy in exhausting, by itself, the entire state
phenomenon. According to Panunzio, the system of norms, constraints,
and checks was indeed important, but the limits of its application needed
to be crystal clear: the rule of law was essentially valid for the “contractual”
coexistence of individuals and presumed an ordinary and peaceful
everyday life. Yet, history was much more “demanding”: exceptional states
often arose, such as wars, and in this case the “ordinary logic” of the rule
of law was no longer useful. “Each legal criterion is overcome” and the
hero takes charge of the situation, the hero whose exceptional personal-
ity interprets the nation’s “deep” needs “beyond any legal limit and
criterion”. The state characterized by the rule of law gave way to the
“ethical state”: “a historical entity and a self-autonomous person, which
is the Spirit itself”.174

The rule of law, the Stato di diritto, was not quashed but placed at
a lower level in the hierarchy of fundamental legal concepts. It was
contrasted with another different and determining kind of state, the
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“ethical state”, the state that was action, dynamism, embodiment of
the national community, and, as such, not referable to Kant’s idea of
a mere coexistence of (private) freedoms.175 Under such a perspective,
the link that the liberal doctrine of the rule of law had established with
individuals, deemed to be the beneficiaries of the state’s actions and of
the system of restraints imposed thereon, changed. The individual
(according to Giovanni Gentile, Felice Battaglia, and Arnaldo
Volpicelli) was indeed the protagonist of the political process: yet, he
was not the selfish individual, the “empirical” individual, or the
abstract holder of unchangeable rights and duties, but the subjectivity
underlying any different and superficial individuality, the subject who
discovers himself as “self-conscience”, “overcomes his immediacy”,
and “discovers his essence”.176 According to Battaglia, the state was
the organization of human life as concrete ethos and, as such, it
cannot be divided (as suggested by Panunzio) into “state characterized
by the rule of law” and “ethical state”: the state is wholly ethical, inas-
much as it “is founded on the subject becoming a citizen”, detecting
the state’s roots in himself, in interiore homine.177

Coexistence between the “rule of law” and the “ethical state” was not
always easy and painless; indeed, the adoption of an intrinsically
“individualistic” formula was harshly criticized by a number of Fascist
jurists: suffice it to mention Giuseppe Maggiore who, being receptive to
Nazi ideology, criticized the principle of lawfulness in criminal law,
regarded the Duce as both the embodiment of popular conscience and
the source of all laws178 and fully developed the criticism of individual
rights (and of the underlying “individualistic” anthropology) that he had
begun before the Fascist era. According to Maggiore, the state was the
original act, the realization within history of the Subject’s conscience,
“the universal subject, the One dialectising itself in the opposition
between subject and sovereign”.179 The individual had no autonomous
reality and was inconceivable as such, since it was “the whole as univer-
sal subjectivity” which conferred upon him his value and meaningful-
ness.180 Individuals and their rights did not matter: what counted was the
totality and strength of the state, which was “the same immanent energy
of the legal process: the act of law par excellence”.181

As we have seen, the period in question was marked by a number of
theories sharply rejecting the continuation of the rule of law doctrine
within the regime’s legal culture. The most widespread approach was
different: a clear-cut break with traditional jurisprudence was not
claimed and focus was placed on a topos of nineteenth-century tradition,
i.e. the state’s “absolute” sovereignty. In this perspective, the state freely
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determined itself through law and individual rights stemmed from the
state’s self-organization. Law was not “a unilateral order imposed on the
subject” but an order that the state addressed to itself in its “continuous
and unbreakable organizational process and legal development”. The
state existed in that it organized itself by laying down law: “by virtue of
the legislative act which the state really consists of, the state ... organizes
and constitutes itself as a legal entity”.182 No pre-state rights and
“immortal principles” could be opposed to the state: an “external legal
limitation to sovereignty”183 was not conceivable, the latter being
exclusively restrained (and founded in a legally unquestionable manner)
by history and by its creative and uninterrupted process.

The link with nineteenth-century doctrines is apparent: the
Rechtsstaat simply referred to a state which existed and realized itself
through law. Such a perspective derived from Stahl’s legal philosophy
and was often found also in pre-Fascist Italian legal culture.184 It led
to the belief that, while the new regime must reject “all atomistic
conceptions of the individual” and of his rights, it must provide a legal
definition of the relationship between the individual and the state.185

Thus, the most widespread trend was to “de-ideologize” the rule of
law, freeing it from any liberal-constitutional relic and to identify it (à
la Stahl) with the “norm-based” or legal nature of the state’s activities.
The state was empowered to get rid of any single rule but could not
live without a legal system, without a normative arrangement render-
ing its will “regular” and ordered; the state did not encounter any
limits to its will and could change the system as its pleased, but it had
to deal with history, with “the needs of popular conscience”.186 When
the state was obliged to limit freedom to safeguard public interests,
this did not depend on an arbitrary decision of the governors, but on
“a general, i.e. law’s, order”.187

In other words, the redefinition of the rule of law according to Fascist
legal culture relied on three key points. Firstly, the Stato di diritto was a
state whose will was expressed through law, this not prejudicing the
contents of the state’s decisions and the scope of its interventions; the
functional link between the state and individuals was thus abandoned
since it was deemed to be an unacceptable “individualistic” relic of
nineteenth-century traditions. Secondly, rather than being concerned with
the constitution, the Stato di diritto dealt with administration and advo-
cated “justice within administration”, which the regime could live with.
Thirdly, the rule of law relied upon a clear distinction between “private”
relationships and the public domain; such a distinction, though not per-
fectly coinciding with the National Socialist “double state” – given the
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different importance attached by Fascism to law and to the “norm-based”
state’s will – assumed in any event the idea of an “absolute politics” mainly
embodied in the state.

10 THE SOCIAL RECHTSSTAAT AND ITS CRITICS:
THE POST–SECOND WORLD WAR PERIOD

Even though National Socialism rapidly got rid of the rule of law while
Fascism tended to preserve it as an internal and “lower” feature of its
absolute and ethical state, both needed to eliminate the rule of law’s
genetic and conceptual links with nineteenth-century liberal tradition. It
is therefore not surprising that it seemed necessary to resort to the
principles of lawfulness, legal certainty (and rule of law) even during the
last period of Fascism and much more urgently after its collapse, when
an urgent need to prepare and “plan” an alternative regime arose.

A book by a young Italian philosopher, Flavio Lopez de Oñate,
dedicated to the “legal certainty” was an important premonition of such
a need and the indicator of a growing “crisis”.188 Lopez de Oñate’s work
hinged upon law’s relevance. According to Lopez, law allowed for the
legal consequences of individual actions to be foreseeable: only if it was
consistent and unalterable, not arbitrarily adjusted by external contin-
gencies, could law be seen as the “objective coordination of action”189

providing individuals with the certainty they need.
The principle of lawfulness used by Lopez de Oñate to criticize a

declining though still existing Fascist regime, was akin to that which
Piero Calamandrei – who had enthusiastically reviewed Lopez de
Oñate’s work190 – appealed to during the period of “power vacuum”
which followed the end of Fascism. Calamandrei argued that
lawfulness was the most precious legacy of the French Revolution and
had been destroyed by both National Socialism and Fascism, the
former openly attacking it, the latter “officially and superficially”
endorsing it though in fact introducing “a semi-official practice of
effective unlawfulness”.191

Thus, in both Lopez de Oñate and Calamandrei’s different though con-
vergent works can be seen a “revival” of the liberal-constitutional tradi-
tion that had been fully expressed by the rule of law and by its
underpinning principles, i.e. the centrality of law, the independence of the
judiciary, and the possibility of foreseeing the legal consequences of
individual actions. The circumstance that law was able again to control
power was viewed as the most relevant evidence of the end of the recent
“totalitarian” nightmare.
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Yet, planning an alternative order to a “totalitarian” state soon
appeared to be a more complex and demanding task, since “lawful-
ness” seemed to be hardly separable from the overall arrangement of a
new regime: not surprisingly, throughout the historical development of
the rule of law, recurrent attempts to technicalize, neutralize, or
depoliticize the formula failed and the functional link between the state
and the individual’s expectations and claims survived.

Therefore, when a new constitutional order entirely incompatible with
the defeated “totalitarianism” was sought for, a mere revival of the pre-
Fascist tradition and the simple restoration of the “principle of lawful-
ness” appeared to be reductive proposals. In this context, on the one
hand, “lawfulness” required the introduction of new constitutional
devices (the hierarchy of norms, the judicial review on constitutionality),
which Kelsen had originally theorized in the 1920s; on the other hand, the
functional scope of the rule of law, namely the connection between the
state and the individual’s rights, was once again confirmed, but it took on
new meanings, inasmuch as rights were now seen as the pillars of the
constitutional order and could no longer coincide with the nineteenth-
century “freedom-property” hendiadys.

The rights attributed to the individual were different because the
anthropology underpinning post–Second World War constitutions
was itself different. In the Italian constitution192 as well as in the
French193 and the German “Fundamental Law”,194 can be found the
imprint of a number of theories (Jacques Maritain’s neo-Thomism,
Emmanuel Mounier’s personalism, Catholic and Protestant neo-natural
law doctrines, liberal-socialism) that, in spite of their different
philosophical foundations, all firmly believed in the centrality of the
“person”.195 The “person” represented the substantial principle
which, by being coordinated with the rule of law’s “formal” structures,
radically differentiated the new constitutional democracy from the
“totalitarian state”; it was the “person” which suggested a vision of
the subject very different from liberal “individualism” and opposed
“solidarity” to “selfishness”, and “social” rights to mere “negative”
freedom.

Undoubtedly, post-war constitutions had their own specific develop-
ment and characteristics, according to different contexts. Yet, there were
also some common and innovative traits: firstly, the rule of law was
inseparable from the judicial review of statutes’ constitutionality;
secondly, the “original” link between the rule of law and individual rights
took on a new meaning, since “new” rights (especially social rights) were
added to the “old” rights of “freedom and property”.
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Such an understanding, which was substantially shared by many
European countries, was emphasized in the German Grundgesetz, which
explicitly focused on a “social” Rechtsstaat; and it was by no mere
chance that precisely in Germany the debate on the meaning and scope
of such an expression was particularly rich and intense.

The connection between the rule of law and a democracy capable of
extending the subject’s legal sphere beyond the classical boundaries of free-
dom and property was not new: Heller had already subscribed to such a
perspective by adding the adjective “social” to the Rechtsstaat. What was
innovative was giving the new model a constitutional relevance, and con-
sidering it as one of the pillars of the new order. Yet, while it was commonly
accepted that the rule of law had now become a constitutional Rechtsstaat,
it was not taken for granted that the latter was also a social Rechtsstaat.
While some jurists argued (by appealing to the phrasing and overall logic of
the Grundgesetz) that the social Rechtsstaat was an essential component of
the new constitutional democracy,196 other jurists, such as Ernst Forsthoff,
were sceptical towards such an interpretation of the “Fundamental Law”.

According to Forsthoff, the underpinning principle of the Grundgesetz
was the rule of law as such, with its traditional set of principles (the
separation of powers, law’s centrality, and the judiciary’s independence),
whereas the “social state” was a politically and socially relevant
phenomenon, though not an institution of constitutional rank: adminis-
tration, not the constitution, allowed for the realization of the “welfare
state”. According to Forsthoff, “the structure of the Federal Republic’s
constitution ... is determined ... by the rule of law”, whose relationship
with the “welfare state” is realized only “through the interplay between
the constitution, the legislation and administration”.197 Administration,
not the constitution, took care of “the primary needs of life”.198

Forsthoff was influenced by Schmitt, who had “weakened” the constitu-
tional relevance of “social rights” by holding that the constitution of
Weimar had chosen the bourgeois Rechtsstaat and had deemed only the
rights of freedom to be “absolute”, whereas “socialistic rights” were
conditioned by a number of factual and institutional presuppositions;199

similarly, Forsthoff believed that the relevance of the adjective “social”
ascribed by the Grundgesetz to the Rechtsstaat should not be “taken
seriously” when interpreting the constitution.

In the post–Second World War period, therefore, two different
conceptions of the rule of law stood out: while, on the one hand, the new
constitutions were appealed to in order to demonstrate the functional
link between the rule of law and “social rights”, on the other hand a
different understanding of such constitutions denied the organic link
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between “rule of law”, “welfare state”, and “social rights” and drew a
line between the constitutional Rechtsstaat and the (administrative and
legislative) “welfare state”.

A third interpretation was advanced with respect to the relationship
between the rule of law and the “welfare state”; rather than simply viewing
them “in a disjunctive manner” (ascribing a constitutional relevance to the
former and referring the latter to the ambits of administration and legis-
lation), it deemed such forms of state to be directly opposed one to the
other. It followed, according to Friedrich von Hayek and Bruno Leoni,200

that the rule of law was necessarily incompatible with the artificial and
despotic intervention of both legislative and administrative powers.

The idea of a crisis of the rule of law caused by legislative inflation now
started gaining ground:201 if the rule of law entailed a system of limits
making power’s actions foreseeable and subject to control, then it also
included, as an essential feature, law’s stability and steadiness; however, if
law were to become an instrument used to govern society, if it were adapted
to individuals’ ever-changing needs, then it would cease to represent
certainty and would epitomize insecurity. The rule of law would lose its
conceptual purity and mingle with the ideals of its “ideal-typical” antago-
nist, i.e. the “state of justice”,202 precisely the “state of justice” which
Schmitt had identified with National Socialism, though it could have been
equally identified with the Soviet’s model of “socialist lawfulness”. Ergo, a
review of administrative or legislative action was not enough; rather, the
root of the problem ought to be tackled, thus dispelling (despite Dicey’s
theory) the myth of parliamentary omnipotence and resorting to a rule of
law which relied on the technical knowledge of judges and jurists and was
sheltered from legislators’ unilateral and “arbitrary” decisions.203

In the “anti-totalitarian” mood permeating the legal culture of the
post–Second World War period, the rule of law’s success was propor-
tional to the multiplicity of political models it was associated with: it
could appear as the means to combine the enhancement of individual
rights with the control of sovereign’s arbitrariness, or as the guarantor of
freedom and property against an inevitable but dangerous “welfare
state”, or as a kind of social and legal order radically different from the
“artificial” and arbitrary “legislative state”.

11 CONCLUDING REMARKS

Many issues concerning the rule of law during the post–Second World
War period retain their vitality and relevance today, transformed but still
recognizable. The theory of a radical incompatibility between the rule of
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law and the “welfare state”, or (under an opposite perspective) the need
to develop and fully accomplish Heller’s idea of a social Rechtsstaat; the
new role of the law, the loss of its Enlightenment “majesty” and its ever-
increasing use as a pliable and changeable instrument of government; the
judge’s role and his relationship with (statute and constitutional) law: all
these are issues which have come down to present debates through the
filter of 1950s culture, which referred to ideas and suggestions going
back even further in time.

In fact, certain themes and topics recurrently feature in the historical
development of the rule of law.
(a) In general terms, the rule of law finds its “horizon of meaning”

within the power–law link, in the need to constrain and regulate the
sovereign’s unforeseeable will. More precisely, however, it has
expressed the strong and widespread nineteenth-century conviction
that law can control power,204 through the refined legal devices
offered by the advances of modern public law science. Given the
extraordinary nineteenth-century development of German public
law theories, it is not by chance that the concept of the rule of law
has been first theorized in that country.

(b) The legalization of power, of which the rule of law purports to be
both the means and expression has been carried out by rules and
procedures that varied according to national legal cultures and the
restraints imposed by different legal systems. Three main areas
appear to be particularly distinctive in this respect: the United
States, Great Britain, and continental Europe (which, however, had
different characteristics depending on whether the revolutionary
and post-revolutionary “French model” or the German model were
taken into account). Despite the diversity of the political and legal
systems involved, the lemma “rule of law” seems in any event to be
translatable in various national idioms without losing its semantic
field as it shifts from one historical and cultural experience to
another.

(c) The strategies used to achieve the rule of law’s aim, i.e. to control
power through law, have been numerous: there seem to be two
distinct conceptions of the “state subject to law”, according to
whether law imposes merely formal and procedural constraints on
the state or whether it compels the state’s action to respect specific
contents. The difference has had capital importance in the develop-
ment of the rule of law, for it has affected its meaning and purpose:
while, in both cases, power’s subjection to law brought benefits to
individuals, in the former case the state’s action was free to assume
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any kind of content whatsoever, whereas in the latter a compulsory
link between “state” and “rights” was established.

Such a distinction can be useful, in general terms, for guiding and
classifying purposes. Two further considerations must nonetheless be
borne in mind in employing it. Firstly, the historical development of
the rule of law has drawn inspiration more frequently from the “con-
tent-based” model rather than from the “formal” model which, in
pure and rigorous terms, has been associated with Stahl (for its
“original” enunciation) and with Kelsen (for its full elaboration).
Secondly, even where the rule of law has been independent of an
(explicit or implicit) functional link with individual rights, it could
nonetheless have a “content-based” effect: Kelsen’s constitutional
Rechtsstaat was, in itself, a device grounded on the formal hierarchy
of norms, but it was also the main instrument for the realization of
democracy, as Kelsen himself argued.

(d) Among the many traits ascribed to the rule of law throughout its
historical development, there did not seem to emerge a necessary
relationship between the rule of law and a specific political and
constitutional system: although there was a prevailing historical link
between the rule of law and liberal constitutionalism, the twentieth-
century development of the Rechtsstaat paved the way for different
usages of the formula, for it has been referred also to the “Fascist
state” or to the “welfare state” of the post–Second World War
period.

(e)  Although the rule of law is referable to different kinds of state and
to different political and constitutional regimes, it nonetheless always
expresses a hardly appeaseble tension towards power, which it per-
ceives as the expression of a supreme will and decision. The rule of
law appears not so much as an alternative but rather as an antidote
to power’s voluntarism, i.e. as an instrument which may soften and
“tame” the sovereign’s will, which nonetheless maintains a pivotal
role. Although the rule of law has always expressed, across different
countries – such as Dicey’s Great Britain, Jellinek’s Germany, or
Orlando’s Italy – a precise “anti-voluntaristic” stance, this has taken
different shapes: resort could be made to judge-made law, as in Great
Britain; or, as throughout the continent, to advanced institutional
engineering (thus first setting up an administrative judicial system
and then reviewing statutes’ constitutionality).

The rule of law is also an attempt to curb power by correcting its
mechanisms “from within”. Through it, the nineteenth-century polit-
ical and legal culture believed two important aims could be attained.
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Firstly, the rule of law could help in contrasting Rousseau’s and the
Jacobin idea of popular sovereignty:205 that “primacy of the will”
which was specified as “tyranny of the majority”, primacy of the
number, and “democracy without quality”. The rule of law strives to
combine sovereign power’s absolutism with the protection of individ-
uals’ legal domain against the will’s despotism. Secondly, the rule of
law could overcome an ambivalent approach towards administration:
in some respects, this appeared as an irreplaceable instrument for
social integration and for the settlement of conflicts; in other respects,
it was suspected of being too “interventionist” towards freedom and
property. Consequently, the rule of law allowed for power to be mod-
erated from within by making its actions controllable and revisable.

(f)  It was the idea of the sovereign’s absolute will which led to the aporia
underpinning the nineteenth-century development of the rule of law,
i.e. the irresolvable conflict between the state’s absolute sovereignty and
the legal constraints which the rule of law identified itself with. While
such an aporia remained unsolved throughout nineteenth-century pub-
lic law theories, the parable of the rule of law was given a new direction
by Kelsen’s theory, which allowed for the old taboo of the uncontrol-
lable legislative power to be overcome and provided the grounding for
the review of statutes’ constitutionality. The post–Second World War
period brought about a new era for the rule of law’s development. On
the one hand, fundamental rights were now provided with a safe shield
against the legislator’s now “controllable” free will; on the other hand,
the rights to which the rule of law was now functionally linked went
well beyond nineteenth-century traditional freedom and property. This
entails a paradox: on the one hand, the rule of law was an antidote to
legislators’ absolutism but, on the other, it stimulated (being a “social”
Rechtsstaat, connected with “social rights”) state interventionism, thus
leading to the “legislative inflation” promptly criticized by the “antivol-
untaristic” theorists of the “rule of law” (such as Hayek or Leoni) as
jeopardizing legal certainty.

(g) Both the “antivoluntaristic” stance (the need to curb the “decisionism”
of power) and the remedy thereof (to resort to judges’ control) were
recurrent in the nineteenth-century development of the rule of law and
in its twentieth-century mutations. Whether it be the American
Supreme Court or the common law judge, or the Constitutional Court,
or the administrative judge, it is up to the curb power. It is reasonable
to assert that such a reiterated belief in the “antivoluntaristic” role of
the judge was grounded on an obstinate “Montesquieu-based” image
of the judiciary as a “void power”, as well as on a typically positivistic
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theory of interpretation, conceived of as a mere cognitive and deduc-
tive operation.

Throughout the history of the rule of law the solution of the
enigma of the “subjection of power to law” has been found in the
judge’s role. It is also not surprising that, in contemporary debate, the
problem of the rule of law hinges upon the capital question of legal
hermeneutics, i.e. the role of judges and the techniques of interpreta-
tion and application of law.206

(h) If the recurrent solution in the history of the rule of law has been
resorting to the judge in order to control power, there was also a
widespread feeling that a “final” solution to the power–law link was
hard to find. In the nineteenth century, when the rule of law strove
to ensure the judicial review of administration, whereas legislation
seemed, by nature, to escape any legal constraint, a “closing valve” to
the system was needed. Although the judicial review of administra-
tive action appeared as a notable progress in the long path to
subjecting power to law, it did not seem to exhaust the problem of
power and its control. Rather, a widespread “philosophy of history”
(more exactly a common “sense” of history) fostered, through its
faith in “magnificent and progressive futures”, the idea of a sponta-
neous harmony between power, law, and rights, and offered by such
means the “closing valve” to the legal system.

Yet, the optimistic historicism of the nineteenth century was doomed to
be harshly defeated by the dramatic events of the twentieth century. It was
precisely the tremendous impact of totalitarian regimes that urged a
rethinking of the limits on sovereignty and pushed “upwards” the process
of subjecting power to law, which had began in the previous century, thus
stimulating the widespread realization of that constitutional Rechtsstaat
which made legislators’ action open to judicial review and seemed capable
of protecting fundamental rights.

However, this did prevent the needs and tensions expressed in the
debate of the first 20 years of the twentieth century from reappearing. On
the one hand, the characteristic aim of the rule of law (the restraint on the
sovereign’s uncontrollable will) was pursued by extending the control to
the system’s higher levels (from administrative control to legislation, and
from legislation to the constitution); on the other hand, in a tension with
the other trend, merely formal restraints on power were feared to be frail
and “unfounded”; the need was felt to interrupt the “process ad infini-
tum” to which any Stufenbautheorie seemed doomed and to find out “ulti-
mate” constraints which could be imposed on power, “absolutely”
preserved areas ontologically removed from the despotism of will.
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Within the ever-renewed tension between power and law, between
formal controls and substantial restraints, between the sovereign’s
interventionism and order’s spontaneity, it might thus be possible to
see a “surplus of meaning” from which the rule of law draws its sym-
bolic suggestiveness, and which cannot be encompassed within formal
constitutional devices and the boundaries of “pure reason”.

“But once more – said the European – what state would you choose?”
–The Brahmin answered, “That in which the laws alone are obeyed”.
“Where is this country?” said the counsellor. The Brahmin: “We must
seek it”.207
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CHAPTER 3

THE RULE OF LAW AND THE “LIBERTIES 
OF THE ENGLISH”: THE INTERPRETATION 

OF ALBERT VENN DICEY
Emilio Santoro

153

1 LAW AND THE LIBERTIES OF THE ENGLISH

At the close of the seventeenth century, following the Glorious
Revolution and the victory of the Parliamentarians, it was widely
believed among the English that the “rule of law” had been established
and that individual liberty would therefore be assured. Jurists and
political theorists began to maintain that judicial procedures, the public
nature of trials, and the rules relating to evidence, together with the role
of the jury, ensured solid legal guarantees to those accused of any crime,
by protecting the fundamental rights of their countrymen.

The rhetoric accompanying the battle fought in seventeenth-century
England against monarchical absolutism did not put direct emphasis on
subjective rights and freedom but raised the banner of objective law. Sir
Edward Coke’s arguments best exemplify this attitude. In his works the cry
for liberty is drowned by his exaltation of the “law” as the primary
condition for freedom itself: “the law is the surest sanctuary, that a man can
take, and the strongest fortress to protect the weakest of all”.1 The objec-
tive application of the laws and the action of the courts provide individuals
with a protection, Coke’s2 “birth right”, that enables everyone to keep safe
his goods, lands, wife, heirs, body, life, and honour.

The law invoked by Coke was none other than “common law”.
Common law was considered to be the source of liberty, the legal
apparatus limiting the power of the monarch, and protecting personal
freedom. Whig3 rhetoric owed its legitimacy to the fact that, during the
seventeenth century, common law had almost eliminated feudal differ-
ences of status, ensuring the near equality of English subjects before the
law (with the notable exception of women). The relationship between
feudal lords and tenants had, by then, come to be based on abstract
rights as defined by the Royal courts, and were beyond a landlord’s
discretion.4 Certainly, as Douglas Hay5 has pointed out, the conquests of
the civil war proved to be essential for the protection of the gentry – the
newly enriched merchant class, which, during the seventeenth century
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had begun to rival landowners for the control of English society – against
the greed and tyranny of the monarch. One of the anti-monarchists’
main victories was the establishment of a normative framework guaran-
teeing the protection of basic rights in fundamental areas, such as the
transfer of property, inheritance laws, contracts, wills, and writs. The fact
that these achievements were grafted on to the well established tradition
of common law greatly favoured their stability.

Since its very early stages, common law had been characterized by a
system of writs designed to safeguard relations between citizens dealing
with each other on a par. A seventeenth-century Englishman might well
have had the impression of conducting his life within the framework of
horizontal legal relationships among formally equal citizens. The vertical
dimension was based on the relationship between the citizen and his
sovereign, who could not, by definition, damage or encroach upon the
rights of his subjects, which made it impossible for him to be called to
judgement or to answer for his actions. In theory, then, citizens’ rights
were not guaranteed in the case of arbitrary action by the sovereign. But
the sovereign’s immunity was soon neutralized by the judicial doctrine
that, as Blackstone writes,6 while it was impossible for the king to
“misuse his power, without the advice of evil counsellors, and the assis-
tance of wicked ministers, these men may be examined and punished”.
On the basis of this doctrine a citizen could claim for damages he had
suffered from the Crown, i.e. from the state, and though the king in
person could not be called into question, the particular minister, or
public official, considered responsible for the abuse had to answer for it.
The courts did not recognize him as having any particular privileges:
ministers and public officials, like any private citizen, had to answer for
damages caused. During the eighteenth century, therefore, public
authority came to be subsumed in the horizontal dimension of the legal
framework: the absolute equality of all before the law was guaranteed.
All English subjects, regardless of rank, would be tried by the same
judges in the higher courts according to the same principles; as Hay7 has
pointed out, justice could be said to be assured even to the poorest man.

This situation constituted a formidable basis for the legitimization of
Whig rhetoric, presenting England as the “kingdom of law and equal-
ity”. The Whigs, reacting to the monarch’s attempt to import legal-political
models from the continent in order to legitimize the consolidation of his
own power, re-elaborated the relevant tracts of the common law. They
upgraded its role from a mere organizational instrument resolving daily
legal disputes to the central pivot of the constitution. Whig rhetoric
covers this slide: from championing the equality of all Englishmen before
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the law it passes to the exaltation of the law as the custodian of the
nation’s liberty. Herein lies the shift that gave birth to the myth of the rule
of law and of “the liberty of the English”.

In the period that spans from the end of the seventeenth century to the
mid nineteenth century, a host of diaries, letters, memoirs, and works by
notable jurists reflected this Whig self-glorification. The remarks of
occasional travellers bear witness to the admiration that the English legal
system aroused among continental visitors. As early as in the eighteenth
century, foreigners were struck by the care and attention given by judges
to the rights of the accused, a solicitude not equalled in the law courts
of any other nation. By the seventeenth century, England was seen as a
country, in which torture was practically unknown and where the
executive power had already been curtailed by an independent judicial
system. England certainly owed this image to the Revolution Settlement
and the common law tradition, which imposed limits on the discre-
tionary power of the executive. Above all, however, this perception
stemmed from the belief that the common people were quite capable of
forcefully reminding the magistrates of the rights of “free-born
Englishman”, which comprised freedom of association, freedom of the
press and, to a lesser extent, religious freedom.

In the 1970s the idea that, following the Glorious Revolution and the
Whig victory, 1689 witnesses the emergence of a constitutional system
based upon the law and capable of guaranteeing the “rights of
Englishmen” became the focus of studies by Edward P. Thompson and
his followers, Douglas Hay in particular. The results of their research
caused considerable controversy.8 Thompson and Hay substantially
accepted the Whig rhetoric. They maintained that a system of govern-
ment based on the rule of law actually came into being in England in the
eighteenth century and they accepted that this was a fundamental step
forward in Western political development. A system of government
offering effective protection to the rights of citizens, they argued, had
been outlined for the very first time. The lower classes, religious dissi-
dents, and politicians in post-revolutionary England enjoyed a degree of
real “constitutional” guarantees and were in a position to appreciate the
protection of “the Rule of Law” against the “Rule of Might”.

Thompson did emphasize that recognizing the basic historical truth at
the heart of Whig propaganda does not amount to the wholesale
acceptance of the idea that the revolution heralded the administration of
“impartial” justice in English society. Historical research tells us
otherwise. Thompson maintained that “the English revolution of the
seventeenth century, although defeated in many of its aspirations, created
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a system of legal boundaries to the power, which, however manipulated,
produced a relevant cultural achievement”.9 According to Hay and
Thompson, English culture and rhetoric in the eighteenth century were
deeply imbued with the concept of “law”. Law came to be affirmed as a
dominant value, the ideological pivot of a whole society. It undermined
religion and laid new foundations for the organization of the society:

The hegemony of the eighteenth-century gentry and aristocracy was expressed, above all,
not in military force, not in the mystification of a priesthood or of the press, not even in
economic coercion, but in the rituals of the study of the Justices of the Peace, in the
quarter-sessions, in the pomp of Assizes and in the theatre of Tyburn.10

Reference to the gallows at Tyburn is significant. Thompson and Hay were
keen to point out that the criminal code and its application amounted to a
sort of didactic “theatre” allowing Whig ideology to permeate into social
life.11 Hay in particular emphasized that the criminal code, more than any
other social institution, made it possible to govern England in the eigh-
teenth century without the need of a police force or of a large army.12 The
guarantees characterizing criminal procedures are certainly surprising when
compared with standards in continental Europe at the same time:

Many prosecutions founded on excellent evidence and conducted at considerable expense
failed on minor errors of form in the indictment, the written charge. [...] If a name or date
was incorrect, or if the accused was described as a ‘farmer’ rather than the approved term
‘yeoman’, the prosecution could fail. The courts held that such defects were conclusive,
and gentlemen attending trials as spectators sometimes stood up in court and brought
errors to attention of the judge. [...] The punctilious attention to forms, the dispassionate
and legalistic exchanges between counsel and the judge, argued that those administering
and using the laws submitted to its rules.13

The exaltation of the English system, despite its often brutal severity, is
more readily understood when it is compared to that of the French. In
France the institution of the lettre de cachet allowed the police14 to
remove an individual and keep him imprisoned indefinitely, without a
specific charge.15

Despite the existence of procedural guarantees and trial by jury
England should not be seen as the realm of “mild” criminal justice.16

Here, perhaps more than elsewhere, the need was perceived more keenly
to establish criteria and to ensure fixed and moderate17 punishments
proportionally suited to the crime, to create an effective system of
prevention that avoided mere displays of arbitrary severity.18

The English criminal system in the eighteenth century could certainly
not be described as “impartial”. The majority of offences were config-
ured in such a way as to almost always end up being committed by the
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poor. A feeling of equality before the law was nevertheless reinforced by
famous cases of gentlemen and nobles on the gallows: their “martyr-
dom” seemed to demonstrate that law was sovereign in England. It
should be added that the poor were also very often the victims, as well as
the perpetrators of murder and theft, and that the severity of the law and
its zealous application safeguarded their interests, as well as those of the
gentlemen who saw to its administration.19

The Whig strategy of maintaining order clearly hinged upon the
obvious and often harsh concern with the protection of property. This,
however, hinged upon the law, and was accompanied by the moral and
economic aversion to the creation of a police state.20 In the course of the
eighteenth century the law increasingly provided the reference point, as
well as the framework for the new economic and social order. Landed
property was regulated by inalienable bonds. Marriage agreements were
articulated according to the complexities of common law. Most impor-
tantly, the unassailable fortress of the law constituted a formidable
obstacle to monarchical absolutism. But, as Hay stresses, the efforts
made by the ruling class to appear spontaneously subjected to the rule of
law proved to be of the greatest import. This class, in fact, strove to
present the law, by virtue of its equity and of the universal character of
its norms, organs, and procedures, as the source legitimizing its hold on
power. This attitude provoked what Thompson21 has defined as a
process of osmosis between legal ideology and popular culture: the law
was perceived as an important conquest in the eyes of the agricultural
and mercantile middle classes, and remained an essential point of
reference for the yeomen and craftsmen who supported them.

The law was established as a corpus of norms, procedures, and values
legitimizing the power of the dominant classes. Thompson22 points out
that, when it takes on the role of a legitimizing ideology, the law
inevitably acquires autonomy and an identity, and develops its own logic,
“which may, on occasion, inhibit power and afford some protection to
the powerless”. And so, in his opinion, the legitimizing function
bestowed by the Whigs upon the law made it difficult to present the law
as a mere instrument serving the interests of one group above another.
An openly unjust law would not be able to cover any one party’s abuse of
power, and would therefore prove useless as a form of legitimization. The
law conceived of as a set of norms, procedures, and structures had to be
devoid of flagrant manipulation if it were to fulfil a legitimizing
function. It had to appear substantially just. Eighteenth-century England
was not a society of consensus. The law was employed explicitly to impose
the predominance of a certain class, and at the same time – protected 
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this class against the monarchy and represented this class’s source of
legitimacy. The upshot of this was that the law could not be considered
a pliable instrument to be handled by anyone with a share in power. It
was from this peculiar context, according to Thompson’s analysis, that
the figure of the “free-born Englishman” emerged. This individual was
assured of the inviolability of his privacy and freedom, and protected by
Habeas Corpus; he would have been fully convinced of the equality of all
men before the law.

During the protracted clash between the monarchy and the parlia-
mentarians, which had successive phases throughout the sixteenth and
seventeenth centuries, the law was not an instrument in the hands of
either party but rather the prize at stake. By the time the gentry inherited
the law as modified by the Glorious Revolution, law had become a
bastion against royal absolutism and the abuse of power. In the eigh-
teenth century, the victors considered the law to be the key to the control
of power, as well as to safeguarding their goods, property, and wealth. In
the course of the revolution Whigs came to believe that only the law
could protect their property and lives from the abuse of monarchical
power and aristocratic arrogance.23

This peculiar historical situation, writes Thompson,24 engendered the
rule of law as “an unqualified good”. Thompson admits that in a society
divided by class conflict the action of the law does not correspond to
justice; but he emphasizes that its positive action should not be belittled,
and that the workings of a legal “proceduralization” with recorded acts
is a far cry from the mere implementation of brute force.

The instrument chosen by the ruling classes to defend their interests
and to legitimize their power had inbuilt mechanisms that prevented
them from using it to their exclusive advantage. Whig rhetoric about the
law therefore contributed to the creation of the legal ideology connected
to the “rights of the free-born Englishman”, albeit in a somewhat circu-
lar manner. The peculiar nature of law soon lent the rhetoric substance:

[T]he rulers were, in serious senses, whether willingly or unwillingly, the prisoners of their
own rhetoric [...] they played the games of power according to rules which suited them,
but they could not break those rules or the whole game would be thrown away.25

According to this historiographical current, therefore, the particular
development of the Glorious Revolution, which took up the ideological
stance of Coke and other jurists, created a situation in which

Not only were the rulers (indeed, the ruling class as a whole) inhibited by their own rules
of law against the exercise of direct unmediated force (arbitrary imprisonment, the
employment of troops against the crowd, torture, and those other conveniences of power
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with which we are all conversant), but ideological rhetoric, to allow, in certain limited
areas, the law itself to be a genuine forum within which certain kinds of class conflict
were fought out.26

The fact that the law being invoked was identified first and foremost with
common law softened the otherwise traumatic impact of the coming of
private property in its modern conception, and favoured the establishment
of this model. Common law is after all a manifestly historical construc-
tion, formed out of layers of judicial precedent and interpretation, and
therefore very difficult to change ex abrupto. These characteristics dragged
“law” into the battlefield where the social conflict was being fought.
Together with their legal rhetoric the Whigs used the “law” as the main
instrument for imposing a new definition of property: they abolished by
decree the habitual but ill-defined rights to the use of land, thus encour-
aging and reinforcing the practice of enclosure. The struggle between the
classes became manifest in the conflict between the written law passed by
Parliament and customary law. At the basis, it was a clash between two
distinct conceptions and practices of property and its relative rights. The
conflict unfolded before the Common Law Courts, and was therefore
highly proceduralized. Copyholders – whose right to land had been
endorsed by legal decisions – fought effectively in the courts, when they
were able to pay a lawyer. In certain cases where they were able to cite com-
mon law, they even came out victorious. This situation changed, in part,
the nature of the conflict; the emphasis shifted from the question of the
property itself to a question of legal procedure. Every time landowners
tried to obstruct the judicial path adopted by copyholders, they triggered
violent popular reactions. The battle to defend the interests of those
expelled from the countryside was transformed into “a fight for their
rights”, i.e. a campaign for defending their rights in front of a court.27

In the wake of Thompson’s interpretation, other British historians
praised the virtues of the rule of law as a strategy for integrating the social
classes. The idea that Whig rhetoric about the rule of law had helped
Britain avoid a crisis after the French Revolution gained much favour. It
allowed many anti-Jacobins, first of all Edmund Burke, to argue plausibly
for the Glorious Revolution against the ideological strain developed by the
French Revolution. This, according to Harvie,28 provides the key to under-
standing social conflict in the first half of the nineteenth century. Faced
with social disorders from 1790 to 1832, the English ruling classes might
have chosen to abandon the egalitarian ideology of the rule of law and its
universal connotations, to abolish the complex system of legal constrains
afforded by the Constitution and to transform their power into a violent
machinery of repression. Indeed, they took some steps in this direction, as
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the campaign against Paine, the Combination Acts (1799–1800), the
Peterloo Massacre (1819), and the Six Acts (1820) seem to suggest. In the
end, however, the ruling classes preferred to take the path of legality instead
of shattering their own image and repudiating one and a half centuries of
constitutional legitimacy. In contrast to what had happened in other
European countries, the government maintained order by applying the law,
and did not resort to arbitrary measures. Even at the peak of Chartist29

agitation, while the lower classes experienced repression, they also enjoyed
constitutional protection and legal guarantees. Electoral reform and the
extension of the suffrage in 1832 served to revitalize the image of the law and
reinforced the idea of a state ruling impartially according to the law. Great
Britain was thus able to weather 1848 without any of the dramatic reper-
cussions experienced on the continent. According to Harvie, the Reform
Act of 1832 restored the credibility of the law as an impartial instrument to
limit social and political conflict.30 In this interpretation the Reform Act
performed the same function that Thompson recognized in the judicial
system, which grew out of the Glorious Revolution.

Similarly, McKibbin31 argues that the preservation and rigorous appli-
cation of the rule of law saved the legitimacy of the prevailing system in
the face of social conflict at the end of the eighteenth and in the early
nineteenth century. The struggle between trade unions and entrepreneurs
was carried out in a correct legal context, and this once again lent
credibility to fair play and “the rule of law”, which were shown to be
more than empty slogans. Those in power recognized that to “tinker”
with the law so as to affect the operation of the labour market and tip the
balance against the workers, as well as resorting to coercive measures,
would prove ideologically indefensible and politically risky. In view of
these risks, statesmen such as Peel, Gladstone, and Disraeli aimed to
build up a liberal consensus founded on the rule of law and designed to
make a class-based society acceptable to the lower orders.32 Their success
was largely determined by the pre-existence of an established order of
ideas. They did not have to invent a tradition out of nothing: they
restored the constitutional myth that had been developed by the Whigs,
reviving the rhetoric of the Puritan Revolution and of its aftermath.

2 DICEY’S CONSTITUTIONAL THEORY: THE RULE 
OF LAW AND PARLIAMENTARY SOVEREIGNTY

Whig rhetoric and historiography covering the political events of the
last 300 years in Britain seem to put forward the rule of law as the
secret which allowed the “rights of the English” first to emerge and
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then to be gradually affirmed as the fundamental basis of the social
order. Paradoxically, however, no jurist had attempted an exact defini-
tion of the rule of law until the end of the nineteenth century. Up until
then, no one had tried to identify the fulcrum of Great Britain’s
constitutional apparatus, nor had anybody asked what it was that
made this system so unequalled in the whole of Europe when it came
to maintaining individual freedom. Albert Venn Dicey tackled these
issues in his Introduction to the Study of the Law of the Constitution of
1885. In this work he described the workings of the English constitu-
tional system and identified the rule of law33 as its main pivot.

Dicey’s treatise is remarkable for its clarity, and represents the first
strictly legal approach to English public law, which up to then had been
dominated by historical studies. These qualities ensured The Law of the
Constitution an immediate and enduring success. To this day, it is the
cornerstone of English constitutional law studies. No previous work can
be said to deal with British law from such a perspective – it is almost as
though Dicey invented British jurisprudence studies. This impression is
further reinforced by the mandatory discussion of Dicey’s theories34 in
almost every work on constitutional history and analysis published in
the last 30 years. Today in Great Britain jurists and political scientists
discuss and criticize the theories embodied in The Law of the Constitution,
more than 100 years after its appearance.

Reading Dicey today, we must bear in mind the contemporary con-
text in legal theory. Late nineteenth-century legal theory in England had
been dominated by the ideas of John Austin. Austin maintained that in
order to exist as such, a state required a sovereign body whose compe-
tence was not predefined, whose power could not be limited. This
theory gained ground easily as it seemed to re-propose, in more general
terms, that fundamental element of Whig constitutional rhetoric
(second only to the rule of law), i.e. the principle of parliamentary
sovereignty.35 One of the reasons for the success of The Law of the
Constitution was that it perfectly blended Austin’s theory with the Whig
tradition rooted in the achievements of the Glorious Revolution; Dicey
maintained that both parliamentary sovereignty and the rule of law36

were the two fundamental principles of the English constitution.
Having linked these two ideas, Dicey maintained that the rule of law
was not capable of limiting the power of the whole state, but of gov-
ernment exclusively. In arguing this, Dicey was close to the notion of
the Rechtsstaat, which was emerging at the same time on the continent.
The rule of law was presented as the best form of protection against the
arbitrary action of executive power:
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[A] study of European politics now and again reminds English readers that wherever
there is discretion there is room for arbitrariness, and that in a republic no less than under
a monarchy discretionary authority on the part of the government must mean insecurity
for legal freedom on the part of its subjects.37

The unlimited nature of parliamentary sovereignty, which is dealt with in
the first part of The Law of the Constitution, seems, by contrast, to pose
few problems. According to Dicey, the principle of parliamentary
sovereignty implies that Parliament has the right to make or abolish any
law and no organ or individual in Great Britain has the right to ignore
parliamentary legislation. In other words the principle of parliamentary
sovereignty implies that every Act, or section of an Act, creates new law,
or abrogates or modifies an existing one, and must therefore be observed
by the courts. On the basis of this principle no person or organ has the
right to abrogate or ignore parliamentary legislation, nor to issue rules,
requiring enforcement by the courts, conflicting with Acts of
Parliament.38 Dicey opens the chapter on “The Nature of Parliamentary
Sovereignty” in this way:

Parliament can legally legislate on any topic whatsoever which, in the judgement of
Parliament, is a fit subject for legislation. There is no power which, under the English
constitution, can come into rivalry with the legislative sovereignty of Parliament. Not
one of the limitations alleged to be imposed by law on the absolute authority of
Parliament has any real existence, or receives any countenance, either from the statute-
book or from the practice of the Courts.39

His interpretation of the legislative sovereignty of Parliament is therefore
close to Austin’s: Parliament is sovereign as holder of an absolute power,
and its power cannot be limited by any agent. Any measure defining the
limits of its power would necessarily create a “non-sovereign”
Parliament. Dicey makes it quite clear that such a conception of parlia-
mentary sovereignty rules out the distinction, adopted by jurists on the
continent, between constitutional (or fundamental) laws and ordinary
laws. This distinction is based in fact on criteria that either have to do
with the formal aspect of laws, or are related to their mode of production.
While in Great Britain

[T]here is no law which Parliament cannot change, or (to put the same thing somewhat
differently), fundamental or so-called constitutional laws are under our constitution
changed by the same body and in the same manner as other laws, namely, by Parliament
acting in its ordinary legislative character.40

The English constitution, therefore, which is by definition founded on
the sovereignty of Parliament, does not provide a list of fundamental or
unalterable rights. The sovereignty of Parliament, according to Dicey,41

162 CHAPTER 3

Ch03.qxd  20/4/07  2:44 PM  Page 162



is incompatible with the existence of a pact defining the competence of
every authority. The legislative power of Parliament has no limits, moreover
no organ exists that can annul legislation on the grounds that it has violated
constitutional principles, and even less so on the grounds of having
overridden the citizen’s fundamental rights.42 Dicey is nonetheless anxious
to emphasize that Parliament holds legal, but not political, sovereignty. The
latter belongs to the electorate. There does not however appear to be any
“constitutional” guarantee protecting the “rights of Englishmen”.
Parliament is unhampered by any legal restrictions and is only subject to
political ones (both internal and external).43 As with the Rechtsstaat theory
prevailing on the continent, the legislator is only subject to political control.

The second and more extensive section of The Law of the Constitution
is devoted to the other essential principle of the constitution, the rule of
law. Dicey first analyses the constitutional status of the individual’s
rights to freedom; he gives ample space to personal liberty as guaranteed
by the habeas corpus writs and dwells in detail on freedom of assembly
and freedom of speech and of debate. This section includes a chapter on
martial law and Dicey’s celebrated discussion of administrative law.

In the fourth chapter of the book, “The Rule of Law: Its Nature and
General Applications”, Dicey stresses that the supremacy of the rule of
law determines three fundamental aspects of the United Kingdom
constitutional order:

[I]n virtue of the ‘supremacy of the rule of law’ in Great Britain no man is punishable ...
except for a distinct breach of law established in the ordinary legal manner before the
ordinary Courts of the land.44

The absorption into the constitution of the fundamental principles of
liberalism is therefore attributed to the absolute supremacy of the rule of
law. This primacy ensures that the constitution embodies above all else
the principle of strict legality: every action by the government infringing
upon the sphere of individual liberty or private property has to be
ratified by law. Secondly, the constitution lays down the principle of the
uniqueness of the legal subject, regardless of status or rank. The
reference to the “ordinary courts” in the passage quoted above draws
attention to the singularity of Dicey’s formulation of the second principle,
which underlines the equality of all before the law, as well as the equal
subjection of all to the same jurisdiction:

[W]e mean ..., when we speak of the ‘rule of law’ as a characteristic of our country, not
only that with us no man is above the law, but (what is a different thing) that here every
man, whatever be his rank or condition, is subject to the ordinary law of the realm and
amenable to the jurisdiction of the ordinary tribunals.45

RULE OF LAW AND “LIBERTIES OF THE ENGLISH” 163

Ch03.qxd  20/4/07  2:44 PM  Page 163



The principle of the rule of law demands more than the mere equality of
all before the law: it imposes the submission of everyone to the same laws
administered by the same courts. Dicey here splits the liberal doctrine of
the uniqueness of legal status into two principles: he insists both on the
traditional one that the law should be the same for all and adds that so
should the jurisdiction. This second principle causes the English consti-
tutional system to sharply diverge from the continental ones, which
normally only recognize the principle of the competence of the judge as
established by law.

Dicey’s insistence on the importance of the uniqueness of jurisdiction
is central to his conception of the rule of law and is also instrumental in
his attack on administrative law. He stresses, in fact, that the possibility of
the executive making untoward use of discretionary power can only be
ruled out if the principle of the same jurisdiction is combined with the
principle of legality. The principle of legality does not alone suffice to
guarantee the absolute predominance of ordinary law or to exclude the
exercise of arbitrary power, privilege, or the abundant use of discre-
tionary power by the government. The only guarantee is provided by “the
equal subjection of all classes to the ordinary law of the land adminis-
tered by the ordinary law courts”. Only this equal subjection can preclude
the possibility of any exemption of public officials or others from the
jurisdiction of the ordinary tribunals; a selective observation of ordinary
law is thus prevented and ordinary law remains applicable to all. France
is chosen to exemplify the continental system and many examples are
provided of how there officials “are, or have been, in their official
capacity, to some extent exempted from the ordinary law of the land,
protected from the jurisdiction of the ordinary tribunals, and subject in
certain respects only to official law administered by official bodies”46.

Equality before the law and the illegitimacy of administrative law and
administrative tribunals are therefore presented by Dicey as two sides of
the same coin, in accordance with the tradition of common law dating
back at least to Blackstone:

In England the idea of legal equality, or of the universal subjection of all classes to one
law administered by the ordinary courts, has been pushed to its utmost limit. With us
every official, from the Prime Minister down to a constable or a collector of taxes, is
under the same responsibility for every act done without legal justification as any other
citizen. The Reports abound with cases in which officials have been brought before the
courts, and made, in their personal capacity, liable to punishment, or to payment of dam-
ages, for acts done in their official character but in excess of their lawful authority.47

The principle of the uniqueness of jurisdiction neither exempts the activ-
ities of public officials from being regulated by additional particular laws,
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which are not to be applicable to the private citizen, nor does it prevent
that special courts should try these officials for the infringement of these
special regulations. Nevertheless, Dicey insists on the principle that
official status should not guarantee privilege. A public official, whatever
his rank, cannot exploit his position to escape the duties of the ordinary
citizen.48 This was not found to be the case in continental Europe, and
France in particular, where the system of administrative law was based
on the principle that controversies involving the government and its
officials were not subject to the judgment of the ordinary courts, and
should be dealt with by ad hoc organs.49 By establishing the illegitimacy
of administrative law, the rule of law guaranteed that the equality and
rights of citizens were safer in England than in France; the statement
that “all persons are subject to one and the same law, or that the Courts
are supreme throughout the state”50 could not be said to hold true for
France.

We now come to the third aspect of the constitution deriving from the
supremacy of the rule of law. Dicey considers this not to be a normative
principle but an historical fact; it is presented as a specific outcome of
the English tradition of common law and therefore a characteristic of
the “English Constitution”, which sharply distinguishes it from its
European counterparts. He affirms that the constitution of Great Britain

is pervaded by the rule of law on the ground that the general principles of the constitu-
tion (as for example the right to personal liberty, or the right of public meeting) are with
us the result of judicial decisions determining the rights of private persons in particular
cases brought before the Courts; whereas under many foreign constitutions the security
(such as it is) given to the rights of individuals results, or appears to result, from the gen-
eral principles of the constitution.51

Dicey does not treat this third aspect of the rule of law as a principle,
unlike the others, and omits to stress its normative valence. He rather
describes it as a representative of the core of truth in the by and large
“erroneous”, though constantly repeated, idea that “the constitution has
not been made but has grown”. Dicey does not make use of this Whig
notion, which at the time was still dogma in English legal theory,52 to
legitimize the whole of the constitutional structure. Moreover he wanted
to reveal the absurdity, once and for all, of the notion that in Great
Britain “the form of government is a sort of spontaneous growth so
closely bound up with the life of a people that we can hardly treat it as a
product of human will and energy”. As John Stuart Mill argued, this
idea is logically untenable: every legal norm is the product of active
human will, quite unlike a tree that, once planted, continues to grow of
its own accord.53 The important historical fact that can and should be
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extrapolated from Whig rhetoric concerning the spontaneous develop-
ment of the constitution is that it was not created all at once. The theory
that “the English constitution has not been made but has grown” has the
exclusive merit of indicating, if only in “a vague and imprecise way” the
fact that the constitution is one created by judges, with all the advantages
and disadvantages of judge-made law. In particular it casts light on the
essential fact that the “liberties of the English” “far from being the result
of legislation, in the ordinary sense of that term, are the fruit of contests
carried on in the Courts on behalf of the rights of individuals”.54

The third aspect of the rule of law is therefore not presented as a
principle, but as a “formula” clarifying that the laws, which are normally
part of the Constitution in continental Europe, in Great Britain “are not
the source but the consequence of the rights of individuals, as defined
and enforced by the Courts”.55 This “formula” does not fix the limits of
the constitutional legitimacy of norms and institutions: it is, rather, a
simple reminder that the English constitution is not the fruit of extraor-
dinary activity bent on its creation but “the result of ordinary law”. One
might think that Dicey here attributes a prescriptive content to this
“formula”, insofar that it may indicate what he believes to be the correct
way forwards. He does not appear to think, however, that the constitution can
continue to develop in a jurisprudential manner.56 In highlighting this
third aspect of the rule of law, Dicey’s main concern remains to empha-
size the different origins of the English and European constitutions.

His real interest is in stressing that, in England, as opposed to Europe,
the courts, with the help of Parliament, are the fundamental agents in the
constitutional process, and have incorporated rights traditionally guar-
anteed by common law into the constitution:

[T]he principles of private law have with us been by the action of the Courts and
Parliament so extended as to determine the position of the Crown and of its servants.57

In this process courts and Parliament have not played the same role and
should not be considered on the same level. Parliament, acting as a
legislative body, has limited itself to ordering and incorporating the
jurisprudential output of the courts. When it has performed a creative
role in the process of incorporating law into the constitution, it has done
so in its role as High Court of the country, not as its legislative organ.58

The process has been one of re-elaboration of common law, not one of
creation of new law.59

Dicey claims that if judge-made rights were to be codified, the consti-
tution of Great Britain would be identical to those of Europe. He com-
pares the English constitution to the Belgian one, which was approved at
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the end of the nineteenth century, to demonstrate his thesis. The Belgian
constitution was considered a model in so far as it had been designed as
“an admirable summary of the leading maxims of English constitution-
alism”. The idea common in Europe that Great Britain had no constitution
at all, and that there are no constitutionally guaranteed rights, argues
Dicey, is therefore absurd. If we compare the continental constitutions
with English legal provisions, and above all with those of judicial origin,
we realize that the English constitution with its fundamental core of
rights guaranteeing liberty exists, though it is not sanctioned by any
single document. It contains none of the declaration of rights that are
typical of the constitutions of other countries. The protection of
personal freedom comes from judicial decisions: constitutional rights are
no more than the generalization of these decisions.

Dicey’s aim is to show that the “English constitution” ensures rights as
effectively as the continental ones, and that the difference in the origin of
these rights is merely formal, not having a real bearing on their effective
guarantee. In the development of his argument, however, the judicial
creation of rights slowly ceases to be mere historical fact. Dicey almost
imperceptibly shifts the argument and transforms the “formula”, which
should only serve to remind us of the origin of English rights, to a
position of central importance in his conception of the rule of law. The
fact that laws ensuring freedom are the circumstantial result of judicial
decisions becomes the fundamental guarantee of their enjoyment. The
point here is that these laws, described by Dicey as “constitutional prin-
ciples”, are not the fruit of some official proclamation, but were created
in response to particular cases brought before the courts. The real prob-
lem, he continues, is not that the absence of a written constitution in
Great Britain makes for difficulties in the defence of individual rights but
that those same rights are badly protected by written constitutions. The
relationship between individual rights and the constitution in countries
like Great Britain, where such rights are founded on the deliberations of
the courts, is very different from the relationship between individual
rights and the constitutions of continental Europe, where fundamental
charters are produced by a constituent act. In these countries

the rights of individuals to personal liberty flow from or are secured by the constitution.
In England the right to individual liberty is part of the constitution, because it is secured
by the decisions of the Courts, extended or confirmed as they are by the Habeas Corpus
Acts.60

According to Dicey61 the constitutions of the different European coun-
tries were devoted exclusively to “defining” individual rights, and gave
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scant attention to the need to provide for the protection of those rights.
Dicey accentuates the effective execution given by the courts to the
constitutional dispositions and further stresses the pertinence, especially
in matters of constitutional law, of the Latin saying ubi jus ibi remedium.
Often, in fact, constitutional rights are no more than empty declara-
tions.62 But the English have a guarantee in that they

gradually framed the complicated set of laws and institutions which we call the
Constitution, fixed their minds far more intently on providing remedies for the enforce-
ment of particular rights or (what is merely the same thing looked at from the other side)
for averting definite wrongs, than upon any declaration of the Rights of Man or of
Englishmen.63

In other words, the judicial production of measures protecting individ-
ual rights has a clear advantage both over the legislative process and over
the declaration of rights: the judicial alternative, by its very procedures,
creates an inseparable link between the methods used to protect rights
and the right to be guaranteed. The English constitutional system there-
fore has the great advantage that laws relating to rights, such as Habeas
Corpus Acts, only articulate the guarantees created by the courts. These
constitutional laws, according to Dicey, do not proclaim any principle or
define any right, but “are for practical purposes worth a hundred consti-
tutional articles guaranteeing individual liberty”.64

Individual rights provided for by the constitutions of continental
Europe are mere “deductions” drawn from constitutional principles. The
constitutional provision of rights offers the citizen no protection against
the suppression or suspension of those rights; in fact, it favours it. This
is evident in those countries where the validity of the declaration of
rights is frequently suspended. The fact that they are laid down in a
special regulatory text, that they are “something extraneous to and inde-
pendent of the ordinary course of the law”, makes them more easy to set
aside without upsetting normal legal procedures. Thus constitutional
provision that in theory aims to reinforce the protection of fundamental
rights by preventing Parliament from tampering with them, and which
requires the whole of the constitution to be explicitly modified in order
to do so, ultimately undermines them.65

History shows that rights regarding personal freedom are better guar-
anteed in England, where “the law of the constitution is little else than a
generalisation of the rights which the Courts secure to individuals”,66

and where it makes no sense to talk of ‘fundamental’ rights or of some
rights more guaranteed than others.67 The experience of the nineteenth
century demonstrates that, where the only safeguard to personal freedom
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is provided by constitutional principles, the validity of the constitutional
charter often ends up being suspended or abrogated. In Great Britain, on
the other hand, rights concerning freedom have always been perceived as
part of “ordinary law”; it is inconceivable that they could be disregarded
“without a thoroughgoing revolution in the institutions and manners of
the nation”. The historical basis of the judicial production of constitu-
tional rights, the third aspect of the rule of law, represents an important
daily guarantee of a citizen’s right to freedom even though it is not a
precept. It is this third historical-factual aspect that prompts Dicey to
maintain that in Great Britain,

the constitution being based on the rule of law, the suspension of the constitution, as
far as such a thing can be conceived possible, would mean with us nothing less than a
revolution.68

3 THE RULE OF LAW AND PARLIAMENTARY
SOVEREIGNTY IN THE TRADITION OF COMMON LAW

Having clarified what Dicey means by the rule of law and by the sover-
eignty of Parliament we are now faced with a problem of compatibility
between these two principles. This is probably the most controversial
issue for British constitutionalists.

Writers who are most sensitive to the protection of fundamental rights
have severely criticized the conception of parliamentary sovereignty
elaborated by Dicey. He stands accused of not having understood that,
as August Friedrich von Hayek writes:

The whole history of constitutionalism, at least since John Locke, which is the same as
the history of liberalism, is that of a struggle against the positivist conception of sover-
eignty and the allied conception of the omnipotent state.69

Dicey failed, they argue, to take into account that, without the imposition
of precise limits on legislative power, the rights and liberties that the
common law traditionally guarantees in Great Britain could be abolished
by Parliament overnight. Here Dicey’s theory was not only criticized on
an “ideological” level but had its legal validity called into question. In the
opinion of these critics of Dicey, parliamentary sovereignty is not one of
the principles of the English constitution. Geoffrey De Q. Walker, for
example, refers to “Dicey’s dubious dogma of parliamentary sover-
eignty”, accusing The Law of the Constitution of being “like some huge,
ugly Victorian monument that dominates the legal and constitutional
landscape and exerts a hypnotic effect on legal perception”.70
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Dicey’s critics maintain that The Law of the Constitution is marred by
a legislation-centred reading of the constitutional system. They accuse
him of having reduced the principle of the rule of law to a mere “rule of
recognition”. They interpret the notion of the rule of law in the light of
the “sovereignty of Parliament”, then Dicey stands accused of affirming
that Parliament is “the source of ultimate political authority, which is
free from all legal restraint and from which every legal rule derives its
validity”.71 These critics read The Law of the Constitution as if it
maintained that every act produced by Parliament, in accordance with
the norms regulating its activity, should have its validity taken for
granted by the courts, without assessing its impact on individual rights
and legitimate aspirations. Rather than being the father of British
constitutionalism, Dicey is held responsible for having propagated
Austin’s dogma of parliamentary sovereignty, significantly weakening
the safeguards on individual rights.

More charitable critics of The Law of the Constitution noted the
juxtaposition of the principle of parliamentary sovereignty with that of
the rule of law. Such juxtaposition leads to a “pragmatic contradic-
tion”72 that damages the whole constitutional model. Dicey is therefore
accused of proposing a substantially weakened version of English con-
stitutional law, founded on contradictory, uncertain and insecure bases.73

Supporters of this thesis take it for granted that it is impossible to rec-
oncile the emphasis on the rule of law with the theory of the unlimited
sovereignty of Parliament. These writers, too, accuse Dicey of not hav-
ing been able to resist the influence of Austin’s legal positivism,74 which
prevented him from elaborating a coherent vision of the constitution.75

Allan even goes as far as to postulate the existence of two Diceys: the
supporter of parliamentary sovereignty on the one hand, and the consti-
tutionalist struggling to free himself from the chains of the Hobbesian
authoritarianism received via Austin,76 on the other.

Whilst it is true that Dicey’s reconstruction of the English constitu-
tional system is a product of its time, his critics too have been strongly
influenced by their cultural environment. The crisis surrounding the com-
mon law in the second half of the nineteenth century heralded the success
of Austin’s ideas and of a legislation-centred constitutional theory. This
theory was eagerly embraced by the Whig rhetoric on parliamentary
sovereignty, and gained favour as a result of the extensions of the
electorate between 1866 and 1884, which undoubtedly reinforced parlia-
mentary authority. The dogma of parliamentary sovereignty was at that
time so well absorbed by English jurists that any conflicting theory
appeared as far removed from reality.77 It is not therefore surprising that
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The Law of the Constitution was immediately received as an Austinian
work, and that parliamentary sovereignty, rather than the rule of law,
was understood to be its supporting theoretical pillar. Dicey’s work was
conceived, written, revised, read, and discussed in an environment
coloured by Austin’s all-pervading influence.78 It is easy to understand
that English jurists of the late nineteenth and of early twentieth century
gave the Law of the Constitution a legislation-centred interpretation,
which carried on as the standard interpretation of the constitutional
debate until after the Second World War.79

The complexity of the ideal of the rule of law in contrast to the
theoretical superficiality and the strongly pragmatic approach adopted
by Dicey certainly had a hand in making this interpretation The Law of
the Constitution the most accepted one. It is difficult to deny, however,
that Dicey tried to give content to the rule of law, albeit with an almost
complete lack of philosophical sophistication, considering it to be, as he
did, the cornerstone of the English constitution. Although he failed to
make a clear distinction between constitutional theory and the contin-
gent aspects of British legal institutions,80 the “durable merit”81 of his
analysis lies in the emphasis he put on the general principles of the
Constitution, as has been justly pointed out. By maintaining that the rule
of law consists in the application by the courts of the “general principles
of the constitution”, which are no more than the traditional rights to
liberty,82 Dicey insisted on the necessity of studying the English legal
system with regard to the protection of civil liberty, and not only paying
attention to the limits placed upon the power of government. The fact
that Dicey exaggerated the merits of the British system and the protec-
tion that it afforded to fundamental rights in comparison with other
western democracies does not mean that he represents it falsely.83

Dicey’s attack on continental constitutionalism, particularly on the
French model, was primarily directed against systems with the power to
modify constitutional rights “with the stroke of a pen”. The notion of
parliamentary sovereignty has to be considered in the light of this
debate. For Dicey the English system was superior in that it entrusted a
judicial body born out of the tradition of common law, besides and
before Parliament, with the safeguarding of rights. Then to put Dicey at
odds with the tradition that sees “the liberty of the English” as the pillar
of the constitution appears to be a gross misinterpretation of his work.

In The Law of the Constitution it is evident that Dicey was proud of
the tradition of common law that had protected basic liberties and prin-
ciples of fairness in England earlier than in other countries. It therefore
seems legitimate, both on the historical and theoretical level, to separate
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his theories from the legislation-centred imposition of Austin and to
realign them with the tradition of common law. However strong Austin’s
influence on Dicey may have been he never maintained that Parliament
was the source of every legal measure. Dicey is therefore far removed
from the theory of Austin and, earlier, of Hobbes, for whom common
law was valid in so far as it was tacitly accepted by the sovereign. My aim
is to show here that Dicey, quite to the contrary, maintained that the
common law courts were the arbiters of parliamentary authority. The
Law of the Constitution can be seen as an attempt to outline a common
law constitution. In the absence of a real constitutional law, consecrated
in a written document venerated as the foundation of legal authority,
Dicey charged the rule of law with the function of conferring constitu-
tional status to those rights traditionally recognized in English common
law. In Dicey’s framework, more than in the definition he provides, the
rule of law reflects and incorporates ideas and values around which
common law has gradually developed. The rule of law is in itself a largely
meaningless label, because its contents are determined by common law,
which, in the end, defines the characteristics of the constitution.

Dicey sought to show that the rule of law and parliamentary sover-
eignty were the two principles, which gave rise to the development of
English constitutional law. He did not recognize any problem of incom-
patibility between parliamentary sovereignty and the rule of law; on the
contrary, the rule of law was presented not only as being absolutely com-
patible with the sovereignty of Parliament but also as insolubly linked to
it. The supremacy of the law is “intimately” bound to the sovereignty of
Parliament and both represent the secure guarantee of individual rights
provided by the English constitution. Parliamentary sovereignty and the
supremacy of the law are presented as equal notions. This however
reduces the rule of law to a mere principle of legality. In other words, if
the supremacy of the law is made to coincide with parliamentary sover-
eignty, the rule of law is reduced, as Dicey’s critics maintain, to nothing
more than a “rule of recognition” making it difficult to maintain that it
ensures the respect of “the freedom of the English”.

Dicey explicitly deals with the problem,84 maintaining that parliamen-
tary sovereignty, as opposed to any other form of sovereign power,
favours the supremacy of law, while the predominance of rigorous
legality requires the exercise, and therefore increases the authority of
parliamentary sovereignty.85 The two principles are not mutually limiting
or conflicting but strengthen one another.

Dicey’s line of argument is derived from Austin’s assumption that a
state, by definition, must have a sovereign body: that is an organ whose
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power is original, not derived from any norm and therefore without any
predefined limits. The argument suggests, at least at first, that the rule of
law consists in a mere principle of legality: the behaviour of the executive
and administrative authorities in general is legitimate only if they con-
form to the law. With this in mind, Dicey’s theory appears obvious: that
the sovereignty of Parliament favours the supremacy of ordinary law. His
reasoning seems tautological. If a sovereign body must of necessity exist
in a state, only the sovereignty of Parliament can guarantee the rule of
law. In fact only Parliament expresses its will through Acts of Parliament.
The sovereignty of Parliament and the rule of law guarantee that the
executive power can do no more than apply laws passed by Parliament.

Dicey, however, affirms that the relationship between the sovereignty
of Parliament and the rule of law, presented as the fundamental charac-
teristic of the English constitution, is not automatic. While it is true that
the sovereignty of Parliament, as it has developed in England, promotes
the supremacy of the law, this is not found to be the case in all countries
that have a parliamentary government.86 Choosing once again the
French model by way of comparison, Dicey maintains that the French
National Assembly, whose powers substantially correspond to those of
the English Parliament, exercises its sovereignty in a “different spirit”.
The legacy of the Bourbon monarchy and the Napoleonic Empire
encouraged it to interfere in the minutiae of administrative practice and
to be diffident in the face of judicial independence and authority. But
more importantly it was discouraged from opposing “the system of droit
administratif which Frenchmen – very likely with truth – regard as an
institution suited to their country”. This meant that the French National
Assembly left ample executive, but also legislative, powers in the hands
of the government, powers, which the English Parliament never
conceded to the government or its officials.87

Although the comparison is to some extent forced, Dicey’s analysis
grasps an important fact about the English constitutional tradition. The
difference between the behaviour of the English Parliament and that of
the French National Assembly with regard to public administration orig-
inated in the fact that English members of the public administration had
never lost their status of “servants of the Crown”, even after Parliament’s
power in government increased. According to Dicey, Parliament’s behav-
iour towards public officials was, in 1915,88 quite the same as when the
“servants of the Crown” had depended on the king, that is, on a power
that naturally aroused the suspicion and vigilance of Parliament. The
compatibility between the rule of law and the sovereignty of Parliament
therefore stemmed from the role of Parliament.
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Even when in a sovereign position, Parliament was never able to use the powers of the
government to interfere with the regular course of the law – unlike the sovereign
monarch, who was not only a legislator but also a governor, and therefore head of the
executive power. Even more importantly, Parliament regarded with suspicion the exemp-
tion of officials from the ordinary responsibilities of citizens or from the jurisdiction of
the ordinary courts, and discouraged it; Parliamentary sovereignty was therefore fatal to
the development of ‘administrative law’.89

Here Dicey provides us with an historical guideline to help us under-
stand the basis of his conception of the rule of law. The relationship
between Parliament, government, and the judicial body developed in
England from the conflict, in which the courts and Parliament allied
against the crown. This conflict saw its most intense period in the seven-
teenth century and culminated in the victory of the alliance of
Parliament and the courts, which, from the eighteenth century onwards,
had a free hand in drawing up the constitutional order.90 Dicey stresses
that these events show that Parliament had displayed a tendency to
protect the independence of the judiciary, whereas, the monarchy had
endeavoured to guarantee public officials in the exercise of their
powers.91 The historical evolution led to a situation in which Parliament
was sovereign, but had to exercise its sovereignty in accordance with its
ally, the courts. The judicial practice engendered by this peculiar
relationship and by its historical roots lends plausibility to the concep-
tion of the rule of law proposed in The Law of the Constitution.

In order to follow Dicey’s reasoning it is useful to take a step back-
wards and re-examine his comparison between the rule of law and the
principle of legality: certainly the most ambiguous and controversial
element in Dicey’s theory. Dicey often seems to take it for granted that
the rule of law does not guarantee any fundamental rights, and is limited
to protecting the individual from the arbitrary power of government.
Comparing the situation in seventeenth-century England with continen-
tal Europe, he recognized that many foreign governments were not
particularly oppressive, although there was no country in which citizens
were thoroughly protected from the exercise of arbitrary power. In other
words, Dicey recognized that England’s unusual situation arose not so
much from its inherent goodness but from the legality of its system of
government.92 It would therefore seem that the rule of law does not
directly define the rights attributable to citizens, but limits itself to
guaranteeing the predictability of the actions by the state authorities, the
certainty of law. The liberty guaranteed by the rule of law would appear
to be a residual liberty: the liberty to do what the law does not prohibit.
In a system devoid of a declaration of rights and reliant on rule of law
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alone, there cannot exist a core of fundamental rights that the law is
bound to respect.

The rule of law, therefore, does not refer to a list of fundamental and
protected rights but comes to be identified with a mere principle of
legality.93 However if we accept this reduction of the rule of law to a
principle of legality, it makes no difference, Dicey maintains,94 whether
individuals are protected from the risk of arbitrary arrest thanks to the
personal liberty that a constitution affords them in countries like
Belgium, or whether the right to personal freedom and protection from
arbitrary arrest is part of the constitution as guaranteed by ordinary law,
as is the case in England. It is clear that whilst the constitutional provi-
sion of fundamental rights can allow Parliament to abrogate these very
rights with the stroke of a pen, the rule of law as a mere principle of
legality may protect citizens against arbitrary acts from the executive but
cannot offer them absolute guarantees on any of their liberties, for
Parliament retains the power to pass extremely restrictive laws whenever
it chooses. Such a principle in fact only means that interference with life,
liberty, and property has to be authorized by law.

The key to resolving this apparent contradiction in Dicey’s theory lies
in the emphasis it places on the fact that Parliament only expresses its
will through the Acts of Parliament. This, claims Dicey, notably
increases the authority of the judiciary. The assumption that by defini-
tion – and not by virtue of a constitution limiting parliamentary
sovereignty95 – every law enables the ordinary courts to apply it and to
check on its application by any administrative authority is crucial to the
idea of the rule of law as elaborated by Dicey. As confirmed by
Jennings,96 the fundamental principle of the English constitution is not
the sovereignty of Parliament but the rule according to which the courts
apply as law that has been approved according to prescribed legal form.97

This “rule” allows Dicey to present parliamentary sovereignty and the
rule of law, as being not only mutually compatible but actually synergic,
and to maintain that the supremacy of the law requires the exercise of
parliamentary sovereignty.98

But he does not stop here. Dicey also states that it is essential for the
enforcement of the rule of law that the courts, as has been traditionally
the case in England, only refer to their own texts in interpreting the
laws:

A Bill which has passed into a statute immediately becomes subject to judicial interpre-
tation, and the English bench has always refused, in principle at least, to interpret an Act
of Parliament otherwise than by reference to the words of the enactment.99
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This prescription might seem a ritual genuflection to the principle of the
subordination of the courts to the will of the legislator, a reaffirmation
of the principle that in France led to the brief introduction of the référé
législatif.100 The opposite is the case. By referring judges exclusively to
the words of the legal text, Dicey sought to remind them that they must
on no account take into consideration the intention of the legislator: “An
English judge will take no notice ... of the changes which a Bill may have
undergone between the moment of its first introduction to Parliament
and of its receiving the Royal assent.”101 Dicey believes that this
hermeneutic, interpretive rule provides the foundation for maintaining
judicial authority and the stability of the law.

The concept of the legislator disappearing, leaving only the legislative
text is the vital presupposition in the constitutional system outlined by
Dicey: it is the precondition, which allows the courts to exercise their
own autonomous normative activity. It in fact creates a framework, in
which judicial activity does not follow the work of the legislator, but is
independent in its purpose.102 The courts should not execute the will of
the legislator but must amalgamate it with the constitutional tradition
incorporated in common law. Behind the interpretive rule preventing
judges from considering the law as an expression of the will of
Parliament lies the understanding that the judges called to interpret the
law are influenced not only by feelings typical of the courts, which, as we
have seen, are “jealous” of the executive power, but also by the spirit of
the common law. It is this dual attitude of the courts, protected by their
fidelity to the letter of the law,103 which represents the strength of
Dicey’s conception of the rule of law. This same attitude neutralizes the
voluntarism inherent to the principle of the sovereignty of Parliament
and ensures the protection of the “freedom of the English”.

This doctrine, however strange it may appear to a continental jurist, is
not at all eccentric: on the contrary, it is in perfect accord with the tradi-
tion of common law. The theory that judges should interpret the law in
accordance with “the norms and spirit of the common law” goes back to
Sir Edward Coke.104 Carleton Kemp Allen, in his monumental Law in
the Making,105 underlined that Coke’s maxim is an “essential guide”,
ensuring continuity in the development of the law and regulating the
impact of new legislative provisions in order to include them in the exist-
ing constitutional scheme. As Postema106 recently reminded us, this
tradition and the myth surrounding it have created the conviction that a
statute can only be absorbed into English law in so far as it can be
integrated into common law. This idea was first aired by Sir Mathew
Hale,107 who, together with Coke, might be considered the founding
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father of common law. In his The History of the Common Law, Hale
maintains that the role of the judge is to interpret parliamentary
legislation as a corpus of acts declaring common law or, at the most, acts
correcting some perceived shortcomings.108 The theory was widely
accepted and appears in Blackstone’s celebrated Commentaries.109

Hale’s theory is relevant to our discussion of Dicey’s conception of the
rule of law because he was the first British jurist who treated, if implic-
itly, the legislative sovereignty of Parliament and grafted it on to the
existing legal tradition. This combined the principle of parliamentary
sovereignty with the idea that the common law and the customs of the
realm are the important substratum of the law.110 If the norms of
parliamentary production do not find a place in this “substratum” they
are deprived of any significant influence in the complex regulatory
framework and are therefore incapable of damaging the “rights of
Englishmen”. Hale’s writing clearly anticipates the theory Dicey was to
make his own. Hale in fact maintains that Parliament has the power to pro-
duce new statues but that these have a limited impact and significance
unless incorporated into common law.111 Without this “incorporation”
the legislative act is valid, on the strength of constitutional procedure
authorizing its production – defined by Dicey as “sovereignty of
Parliament” – but exists exclusively as an isolated act, like a temporary
disturbance on the surface of law without leaving an enduring impression.

This way of thinking naturally leads to a theory – similar to twentieth-
century legal realism – that legislative acts are not automatically law:
judges can, with due caution and deliberation, refuse to accept them as
such. As Postema112 writes, Hale’s discussion of this matter is
“schematic” but it makes it quite clear which rules, according to the
tradition of common law, regulate incorporation of new legislative acts
into English law. Statutes are seen as normative acts to be inserted into
the framework of the principles of common law, operating on the basis
of this same framework. When it appears impossible to follow this inter-
pretive method, because the statute is far removed from the framework
defined by common law, the judiciary is bound to give a restrictive inter-
pretation to the language of the legislative norms, in order to preserve
the regulatory discipline of common law as far as possible. The judiciary
must operate from the assumption that Parliament can restrict or enlarge
the scope of these norms of common law but cannot change their
substance or add new norms completely outside their frame of reference.
They can interpret and apply statutes exclusively on the basis of the
traditional legal categories of common law and reconstruct legislative
norms that appear far removed from the frame of reference in the light
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of that “artificial reason and judgement of law” that Coke had raised to
the specific dominion of the jurists.

Parliament has the constitutional power even to approve a totally new
discipline, not normally allowed in common law, but approval alone does
not amount to its recognition as “law”: it only becomes “law” when the
courts include it in common law, substituting pre-existing regulation.
Parliamentary sovereignty in a sense implies not the power to produce
law but rather to propose law, with the understanding that while these
proposals might have immediate legal validity, the validity might be
short-lived.113 Parliament therefore exercises legislative sovereignty, but
the judiciary remains, to use Lewis Carroll’s celebrated quip, the real
master of law, establishing the rules on the basis of the principles of
common law. The classic theory of common law114 is founded on the
idea that “through interpretation” the judiciary exercises constant
“control” over legislation. The dominant principle, emphasized by Allen
and forever present in the minds of the judiciary, is that common law has
a broader scope and is more fundamental than the statutes passed by
Parliament, and therefore “wherever possible – and that means every
time that the judges deem it to be opportune – legislative enactment
should be construed in harmony with established Common Law princi-
ples rather than in antagonism to them”.115

When inserted into Hale’s framework, which was soon accepted as the
point of reference for the classical theory of common law, Dicey’s
constitutional theory strikes us as remarkably cogent and coherent.
Hale’s theories made it clear that parliamentary sovereignty is not the
expression of popular sovereignty in the constitutional order outlined by
Dicey. Sovereignty, in the final analysis, is not even the prerogative of
Parliament defined as an organ of the state. Sovereign are the Acts of
Parliament. The “sovereignty of the law”, however, does not mean the
sovereignty of any formally valid Act of Parliament: only those Acts
accepted as law, with their validity recognized by the judges and grafted
on to the body of the common law, can be considered sovereign. The
context of the common law, not the will of Parliament or of the
electorate, is what determines the content of the law. Dicey, in other
words, reduces the idea of the rule of law to the principle of legality
because he works within a tradition, dating back to Hale, in which a law
is established not simply because it has been passed by Parliament and
become an Act, but because it has been scrutinized against the standards,
values, and principles pertaining to common law. This is the key to
understanding Dicey, and it accounts for his acceptance of two appar-
ently contradictory principles: parliamentary sovereignty and the rule of
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law, the latter interpreted as the protection of fundamental individual
rights.

Elaborating his theory of the rule of law Dicey returns to Hale, but
identifies the principles, standards, and values of common law, recog-
nized by Hale as the substratum of English law, with those of liberal phi-
losophy. Dicey therefore changes the legitimating basis of common law.
Common law has to be accepted as the context in which new laws come
into being not only because it expresses the law of the land but also
because it guarantees rights recognized as fundamental by the liberal
tradition; what’s more, it does so better than any other legal arrange-
ment. This is the hidden framework, which lurks behind Dicey’s com-
parisons between the English and the liberal constitutions of continental
Europe. By showing that the rights usually provided for in constitutions
are recognized in common law and by maintaining the superiority of the
protection offered by it, Dicey ascribes the centuries-old English legal
tradition to a liberal one. The common lawyers, although perhaps
unaware of it, created the most impressive liberal legal edifice ever
devised. The success of The Law of the Constitution in the field of
English constitutional law, as well as its theoretical-legal and theoretical-
political interest, stem from this attempt to fuse together the common
law and the liberal tradition. This operation, at end of the nineteenth
century, led to the revitalization of the myth of common law, and created
a firm basis for liberal values both from the point of view of legal posi-
tivism and of sociology. Liberal values were finally translated into positive
law, which is common law, and were validated by a time-honoured legal
tradition (which, paradoxically, predated the same liberal doctrines). This
framework allows Dicey to assert that in England a violation of constitu-
tional rights could only take place in the case of a revolution that would
radically change the existing legal system.

4 THE COURTS AS THE BASTION OF INDIVIDUAL LIBERTY

Once Dicey’s constitutional doctrine has been placed in the framework
of the classic theory of common law, the juxtaposition of the rule of law,
as guarantee of fundamental rights, with parliamentary sovereignty
wanes; parliamentary sovereignty is not in fact formally incompatible
with the traditional role played by the common law courts in defence of
justice and liberty. Dicey finds the necessary balance in the idea that the
courts cannot formally annul laws produced by Parliament, as this would
deny its sovereignty, although they can interpret them restrictively,
reducing them, if necessary, to becoming impracticable, should the
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defence of those individual rights traditionally guaranteed by common
law or the defence of the “freedom of the English” make this necessary.

The historical soundness of the fundamental role attributed to the
courts by Dicey is even recognized by Jennings,116 who otherwise harshly
criticizes Dicey’s notion of the rule of law. Jennings writes:

To a constitutional lawyer of 1870, or even 1880, it might have seemed that the British
Constitution was essentially based on an individualist rule of law, and that the British
state was the Rechtsstaat of individualist political and legal theory. The Constitution
frowned on ‘discretionary’ powers, unless they were exercised by judges. When Dicey said
that “Englishmen are ruled by the law, and by the law alone” he meant that “Englishman
are ruled by the judges, and by the judges alone”.117

Parliament, unlike government, works through the statutes and these,
unlike administrative rules, are applied and therefore examined
exclusively by the ordinary courts. The courts can only guarantee the
effectiveness of the rule of law when the rules are produced in
Parliament; or rather only in this case they are able to ensure the values
and rights of the common law constitution. According to Dicey, the
examining role played by the courts between the promulgation of a
statute and its application, the fact that the statute can only be translated
by the courts into individual norms, meant that in Great Britain (and this
was still applicable at the turn of the nineteenth century) legislation was
subject not only to formal and methodical restrictions but also to effec-
tive limitations in content and scope. The protection of individual rights
guaranteed by the courts represented something that came close to a
tried and true scrutiny of constitutionalism: it was the factor allowing
Dicey to maintain that the rule of law, defined as the judicial protection
of individual rights, and parliamentary sovereignty are not only
compatible but complementary.

That Dicey’s conception of the rule of law, when read in line with the
tradition of common law as outlined by Hale, depicts a system of
guarantee is clearly shown by his discussion of periods of crisis. This
discussion also makes clear the reasons for Dicey’s deep aversion to
administrative justice.

Emblematic here is his exploration of the possibility, which came
about on a number of occasions, of Parliament suspending the validity
of the Habeas Corpus Acts, those laws regulating the emission by the
courts of Habeas Corpus writs. This provision was an order a court
would issue to those suspected of holding an individual in detention. The
writ insisted that the detained individual be brought to court in order to
examine the legality of his imprisonment. The court demanded the
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release of anyone whose arrest was deemed illegal, or guaranteed that the
detained person be swiftly brought to trial. The writ could be requested
by the detainee himself or in his name by anyone considering the
detention to be illegal. The right to obtain a writ of Habeas Corpus was
recognized by common law long before 1679, when the first celebrated
Habeas Corpus Act was approved. As Dicey writes, the Habeas Corpus
Acts clearly show that English constitutional law is fundamentally judge-
made law. These acts can be considered the practical basis supporting the
freedom of the citizens of England:

[T]he Habeas Corpus Acts are essentially procedure Acts, and simply aim at improving
the legal mechanism by means of which the acknowledged right to personal freedom may
be enforced. They are intended, as is generally the case with legislation which proceeds
under the influence of lawyers, simply to meet actual and experienced difficulties.118

The right to freedom was already guaranteed by common law, but the
procedures did not always operate correctly. The Habeas Corpus Acts
were passed because magistrates or those responsible for illegal
detentions would resort to any tactic to avoid issuing or serving the writ.
The first Habeas Corpus Act, promulgated by Charles II, guaranteed
judicial control to all those detainees accused of committing a crime. A
person accused of a minor crime had the right, with appropriate guar-
antees, to remain free while awaiting trial. In the case of more serious
crimes, the suspect only had the right to be brought swiftly to trial. The
second Habeas Corpus Act, passed under George III, further guaranteed
the right of those deprived of their liberty without having been accused
to turn to the courts: for example, a child separated from the parents, a
wife imprisoned by her husband, or the mentally ill forcefully confined
in an asylum.119

At times of political upheaval, continues Dicey,120 the power and duty
of the courts to issue a writ of Habeas Corpus has often been regarded
with suspicion or considered a danger by the executive. At such times
Parliament responded by approving the Habeas Corpus Suspension Acts.
These normally blocked the courts from freeing or putting on trial those
accused or suspected of high treason. Dicey stresses the limited effect of
these Acts. Even though they limited the guarantees designed to protect
individual freedom they had nothing to do with the “the suspension of
constitutional guarantees” or with a “state of emergency” proclaimed in
the countries of continental Europe under similar circumstances. They
never sanctioned a complete suspension of the power to promulgate the
writs of Habeas Corpus, as their name might suggest. Normally a
Suspension Act
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in no way affects the privileges of any person not imprisoned on a charge of high trea-
son: it does not legalise any arrest, imprisonment, or punishment which was not lawful
before the Suspension Act passed: it does not in any way touch the claim to a writ of
habeas corpus possessed by everyone, man, woman, or child, who is held in confinement
otherwise than on a charge of crime.121

Furthermore these laws always had an annual validity and the power of
arrest outside judicial control had to be granted therefore from year to
year. Their effectiveness was also limited: during the period of the
Suspension Act, the trial of prisoners accused of treason could be
constantly postponed. The trial nevertheless had to take place at a
certain point and if the arrest was proved to be illegal, those responsible
were brought to law. The suspension of Habeas Corpus did not therefore
legitimize an otherwise illegal provision, but was limited to deferring
matters from the legalizing scrutiny of the courts. If Parliament wanted
to ensure the immunity of public officials who had acted on the basis
of the Suspension Act it had to shield their actions with an Act of
Indemnity (as usually Parliament did). This gave public officials confi-
dence about the consequences of actions they had carried while
following orders.122 This Act legalized earlier violations of the law, and
was the greatest expression of parliamentary power.

An Act of Indemnity is clearly a manifestation of arbitrary power and
when follows a Suspension Act amounts to granting the executive arbi-
trary power. Dicey maintains, however, that the Suspension Act, even
when followed by an Act of Indemnity, did not deprive citizens of their
right to freedom. Even though it is an arbitrary act, the Act of
Indemnity is promulgated by a parliamentary assembly; “this fact of
itself maintains in no small degree the real no less than the apparent
supremacy of the law”123 and with it the control by the ordinary courts.
This control is the real guarantee of individual liberty. There is nothing
that can prevent Parliament from suspending control of the courts and
from conceding a safe conduct to public officials.124 If there were such a
prohibition, Parliament would cease to be sovereign. Freedom is there-
fore in the arbitrary control of Parliament. The only genuine guarantee
of individual freedom lies in the power of the courts to issue writs of
habeas corpus, and therefore to control the restriction of liberties,
provided by common law. The Habeas Corpus Acts only incorporated
and regularized this power:

The repeal of the Habeas Corpus Acts [...] would deprive every man in England of one
security against wrongful imprisonment, but since it would leave alive the now unques-
tionable authority of the judges to issue and to compel obedience to a writ of Habeas
Corpus at common law, it would not, assuming the bench to do their duty, increase the

182 CHAPTER 3

Ch03.qxd  20/4/07  2:44 PM  Page 182



power of the government to imprison persons suspected of treasonable practices, nor
materially diminish the freedom of any class of Englishmen.125

Therefore even when the Habeas Corpus Acts are suspended by a law,
which is the clear expression of the will of Parliament to place arrest for
certain crimes outside of the boundaries of the protection granted by
judicial control, judges have the duty to continue safeguarding the
freedom of those citizens accused of treason. This does not imply that
the law suspending the Habeas Corpus Acts is illegitimate or unconstitu-
tional and therefore invalid. It is legitimate in so far as it expresses the
constitutional principle of parliamentary sovereignty, but, as it is unrea-
sonable in the light of common law, the courts have the duty to minimize
its effects. For this reason, the suspension of the Habeas Corpus Acts, an
extremely serious measure, does not erode the right to freedom – as does
the suspension of the constitution in the countries of continental Europe
– but only handicaps a particular instrument designed to safeguard
personal freedom. It is therefore the specific relationship between statute
law and common law that allows Dicey126 to insist that, notwithstanding
the suspension of the Habeas Corpus Act, the English continue to benefit
from nearly all the guarantees to their freedom. Like Hale, he maintains
that the sovereignty of Parliament does not preclude the courts’ role as
the real masters of law.

Dicey develops his discussion of the Acts of Indemnity on the same
lines. An Act of Indemnity, he writes, is the supreme and extreme expres-
sion of parliamentary sovereignty: “Legalising illegality”. It is approved,
both to improve the situation created by the suspension of the Habeas
Corpus Acts, in cases of emergency – e.g., during an invasion or
widespread civil unrest – when Parliament recognizes that, in order to
safeguard the very legality, the rule of law has to be violated. In such
cases, which lie by definition outside the normal principles of legality,
the members of the executive often find themselves obliged to violate the
law and they do so claiming Parliament will later heal the violation by an
Act of Indemnity.127 Dicey underlines that this practice, while apparently
merely formulaic, is of enormous importance as it unequivocally estab-
lishes the principle that even the most arbitrary powers of the executive
must always respect parliamentary law. Parliament, as with the Act of
Indemnity of 1801, can confer legality on only some behaviours of
public officials128 and this restrains them from committing particularly
oppressive or cruel acts. But this principle, more importantly, as with the
case of the Suspension Act, means that executive power must act, “even
when armed with the widest authority, under the supervision, so to
speak, of the Courts”:
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Powers, however extraordinary, which are conferred or sanctioned by statute, are never
really unlimited, for they are confined by the words of the Act itself, and, what is more,
by the interpretation put upon the statute by the judges.129

The simultaneous reference to respecting the statute to the letter and
insisting on its judicial interpretation may appear to be contradictory.
This apparent contradiction lies at the heart of Dicey’s rhetorical
strategy. He uses it to demonstrate that the interpretation by the ordinary
courts has, in the first instance, the role of adapting the significance of
statutes (attributing immunity) to the framework of the principles of
common law. Even when exercising its sovereignty to the maximum,
Parliament is obliged to exercise its power, if not in accordance with the
ordinary courts, certainly mindful of their examination in the light of the
canons of common law.

It is evident that Dicey’s theory of the rule of law assigns the role of
custodians of constitutional rights to the courts, even when we look at
his discussion of the exceptional powers granted to the government in
times of crisis. Dicey recognizes that there are times when the govern-
ment, in order to cope with a particular situation, cannot rigidly adhere
to the law as interpreted by the judges without putting the public interest
at risk. To facilitate the government, Dicey130 continues, Parliament by
an extraordinary statute must confer it with a power ordinarily denied by
common law. This procedure does not however remove government
power from the control of the courts. The power is attributed to the
executive by a statute and consequently the acts it carries out return to
the judgement of the ordinary courts, the competent authority for judging
the correct application of every statute:

The English executive needs therefore the right to exercise discretionary powers, but the
Courts must prevent, and will prevent at any rate where personal liberty is concerned the
exercise by the government of any sort of discretionary power.131

Even in the case of a concession of exceptional power to the govern-
ment, the judicial power is not therefore subordinated to the will of
Parliament: it is instead an independent power whose role of interpre-
tation guarantees citizens’ rights. If the courts, which are traditionally
opposed to granting extraordinary powers to government, do not
consider the attribution of such powers consonant with the principles of
common law, the government and public officials are held responsible
for their actions as if the special law had never existed. Once again the
validity of the law and the legitimacy of public officials’ behaviour
depend, as Hale put it, on whether the courts “endorse” the extraordi-
nary statute or not:
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Parliament is supreme legislator, but from the moment Parliament has uttered its will as
lawgiver, that will becomes subject to the interpretation put upon it by the judges of the
land, and the judges, who are influenced by the feelings of magistrates no less than by the
general spirit of the common law, are disposed to construe statutory exceptions to com-
mon law principles in a mode which would not commend itself either to a body of offi-
cials, or to the Houses of Parliament if the Houses of Parliament were called upon to
interpret their own enactments.132

To conclude his examination of the constitutional framework regulating
the exercise of extraordinary power in times of crisis, Dicey133 claims to
have achieved his goal, to have shown that in England parliamentary
sovereignty has favoured the rule of law, and that the supremacy of the
law demands the exercise of parliamentary sovereignty, which
Parliament is forced to exercise in a spirit of legality. Certainly his
discussion explains his determined opposition to the institution of
administrative tribunals. The risk of these tribunals, constitutionally
outside the tradition of common law, adopting a supine attitude to the
will of the legislator, is very high. Should that happen, as the structure of
the English constitution is centred on parliamentary sovereignty, nothing
could then guarantee the citizen’s right to freedom.

5 DICEY’S NOTION OF THE RULE OF LAW AND THE
THEORY OF RECHTSSTAAT

In the light of Dicey’s theoretical account it might be useful to attempt a
comparative assessment of his notion of the rule of law with the theory
of Rechtsstaat134 (and the other analogous Euro-continental theories),
which was formulated and reached its maturity at about the time The
Law of the Constitution was published.

The essential element of the theory of the Rechtsstaat is the conviction
that a virtuous circle exists between the sovereignty of the state, general
law and liberty, a conviction that spread as the principle of popular
sovereignty gained ground. This virtuous circle was centred on a number
of theories: Locke’s idea that the limits imposed by the law on individual
liberty are limits sought by the rational ego of the subject whose liberty
is to be limited,135 or Rousseau’s idea of the General Will, according to
which the collective body never seeks, by definition, to limit the liberty of
any of its members. This “democratic” ideology combined with
Montesquieu’s aristocratic conception of the judge as the “mouth of the
law”, and of the judicial power as “null”.136 These two ideologies,
paradoxically, gained strength and gave life to an ideal type of constitu-
tional organization, which could be defined as a unification of the ideas
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of Rousseau and Montesquieu. This model hinges on the role of
Parliament, the sovereign organ in virtue of its connection with the elec-
toral body, and gives judges the role of applying the law, as faithful
executors of the will of the legislative body (and therefore ultimately of
the people). Judicial power is essentially an instrument for ensuring that
the will of Parliament is carried out.

The Rousseau–Montesquieu model, which gained strength in
Revolutionary France, spread throughout Europe during the nineteenth
century, where it managed to be dominant for 200 years. Despite this
success, the progressive disillusionment with contractual doctrine led to
increased uncertainty about the bases of this constitutional theory: the
idea that the legislator, by his very nature, was set on guaranteeing
individual freedom came to be seriously questioned from the end of the
eighteenth century. It became increasingly clear that the order most able
to ensure freedom rested on the same sovereign power capable of
denying it. As Pietro Costa points out in the present volume, a large part
of nineteenth-century liberalism is permeated by an uneasiness deriving
from an understanding of the fragility of the protection of fundamental
rights offered by the legislation-centred paradigm.

In the middle of the nineteenth century German legal theory with
Lorenz von Stein and Otto Bähr tried to rein in the state Leviathan,
transforming Montesquieu’s theory of the division of power into one
specifying the diverse functions of the state (administrative, judicial,
legislative). As a result the administrative state became subject to the
rules of the legislative state and to the judgements of the state as judge,
which the teachings of the Enlightenment has already made independent
of executive power and subject exclusively to the law. From the second
half of the nineteenth century the Rechtsstaat (and the other similar con-
tinental experiences) was the state in which the principle of legality was
recognized not only in adjudication (nullum crimen sine lege and nulla
poena sine lege), as eighteenth-century Enlightenment had maintained,
but also in administrative affairs. Even the German legal school had
difficulties about the role of the state as legislator, however, relying for its
control only on extra-legal elements, such as public opinion, the civic
awareness of the people, and the history of the nation. Even the most
sophisticated theories of the state-under-law had to resort to ideas such
as Rudolf von Jhering’s theory of state self-limitation and the theory of
subjective public rights proposed by Georg Jellinek.

The thorny relationship between (legislative) power and law was not
tackled satisfactorily until the beginning of the twentieth century, by
Hans Kelsen. The Austrian jurist on the one hand identified the state
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with the legal order, depriving it of any voluntarist overtones. On the
other hand, he highlighted the hierarchical theory of the legal order and
reduced the relationship between the constitution and statutes to one of
normality, comparing it to any relation between two rules of different
status, requiring appraisal from a legal point of view. In this framework
Parliament was no longer a sovereign body but one called upon to act on
the basis of precise constitutional norms, which were to define its
competence and the procedures it had to follow. The exact compliance
with these regulations, and therefore the formal and substantial correct-
ness of the laws, could be controlled by a judicial court. By establishing
the hierarchical relationship between the constitution and the law,
Kelsen’s Stufenbautheorie did away with the nineteenth-century dogma
of parliamentary sovereignty and, by subordinating it to legal restric-
tions, made the legislative power subject to judicial control. This paved
the way to bringing the European public law and the North American
constitutional traditions closer.

The problem Dicey aimed to resolve with his theory of the rule of law
did not differ from the one which had long haunted European theorists,
namely how to reconcile the protection of citizens’ freedom with the
sovereignty of the state, and the legislative body in particular. Both
Dicey and continental lawyers tried to muster up the two forces, which
had defined the arena of theoretical-legal debate over the last four
centuries: voluntarism on the one hand, which had found its maximum
expression in the absolutist conception of the modern state and the
universal, formal, and rationalist conception of law, and liberal individ-
ual rights on the other.

Dicey’s solution was very different from continental theories because
his idea of the rule of law originated in the legal tradition of common law.
His solution undermined notions that continental Europeans considered
to be crucial to the rule of law. By adhering to Austin, Dicey rejected the
idea that the English constitution was founded, as Montesquieu main-
tained, on the principle of the division of powers,137 and that Parliament
was subject to constitutional law. Dicey also maintained that the rule of
law is based on the principle of legality and therefore, like the German
Rechtsstaat, is primarily meant to limit the discretionary power of the
executive. But he also claimed that the rule of law, as a principle of legal-
ity, guaranteed the fundamental rights of Englishmen. Paradoxically, he
presented the protection of these rights as a corollary of parliamentary
sovereignty.

This paradox is resolved by the different role Dicey affords to the
judicial power. It is this element that distinguishes Dicey’s theory from
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those on the continent: he flatly refuses the Rousseau–Montesquieu
model. Montesquieu’s conception of an independent judicial power is
far removed from the tradition of common law assumed as a starting
point by Dicey. While the Rousseau–Montesquieu paradigm attributes
the courts an independence that is only organic, though deemed essential
to the neutral application of the will of the legislator, Dicey grants them
an independent prescriptive power. In this perspective, as Dicey writes in
Law and Public Opinion,

the explanation of a rule may, especially where the rule is followed as a precedent, so eas-
ily glide into the extension or the laying down of the rule, or in effect into the extension
or the laying down of the rule, or in effect into legislation, that the line which divides the
one from the other can often not be distinctly drawn.138

The Rousseau–Montesquieu model undermines the traditional role of
the defence of individual rights that the courts play in common law. It
considers the role of the courts to be an usurpation of political
power,139 as individual rights by definition limit the power of the major-
ity and of rulers to transform their (possibly despotic) will into law.
Dicey’s conception of the rule of law is sharply opposed to the “phono-
graphic” conception of judicial power, to the idea that the judge merely
echoes the legislators’ will. He attributes to the courts not only a
formally independent power but also an independent normative power
meant to protect citizens’ rights.

Dicey’s rule of law therefore emerges as a judge-made principle.
Parliamentary legislation is seen as part of a democratic process. Its
legitimacy depends on the respect for certain fundamental rights, the his-
toric “rights of Englishmen”. A judge respects the popular will, as
expressed through law, because his “normative ideology”140 embodies
the value of democracy (or more simply the principle of parliamentary
sovereignty). But the legitimacy of a statute is only a prima facie legiti-
macy: the democratic nature of Parliament should not automatically
persuade judges to apply a law approved by it, whatever its contents. The
rule of law requires that a formally valid law violating important civil
rights should be interpreted by the courts in keeping with the values of
freedom and independence which, according to Dicey, are the traditional
values guaranteed by common law.

It could be argued that the traditional British constitution produced
an alternative model to the one resulting from the French Revolution,
which was based on the idea that the constitution allows for the division
of powers and by so doing guarantees fundamental rights.141 The idea
that rights are born of judicial protection142 and that the constitution is
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no more than the “entrenchment”143 of this protection is central to
Dicey’s notion of the rule of law. This entrenchment is independent, at
least in principle, from the division of powers (even if achieved histori-
cally through the independence of the courts), and is founded on a deep-
rooted legal tradition that makes law almost immune to the excesses of
legislative voluntarism.

Once placed in the tradition of common law, Dicey’s theory opens an
important theoretical space, in which it is now possible to reassess the
very general notion of the rule of law. The continental experience of the
Rechtsstaat appears to be an ambitious attempt to subject power to law.
Kelsen undoubtedly represents the culmination of this process as he
opened the way to a constitutional engineering capable of placing leg-
islative power under judicial control. By placing emphasis on substantial
rather than formal aspects, the development of the Rechtsstaat can be
interpreted as an attempt to harmoniously combine the sphere of sover-
eign power with the legal sphere of individual freedom, removed from
that power. In the course of the nineteenth century this undertaking
seemed impossible. Kelsen’s theory provided a formal solution to the prob-
lem, as it eliminated the dogma of the sovereignty of the legislative body.
In his wake, many of the post-war constitutions have been engaged in
ensuring not only the right to freedom, but social rights too. Kelsen’s for-
malism soon turned out an unsatisfactory solution. The progressive
expansion of state intervention from the 1970s onwards has brought back
the Leviathan’s menace to the freedom of the individual. Kelsen, in the
Enlightenment tradition, saw judicial review as the most effective method
of reining in the power of the state. More precisely, he saw the judiciary as
best suited to this task because of its being, in Montesquieu’s words, a
“null power”. The judicial body was merely the “mouth of the constitu-
tion”. Dicey compels us radically to question this conception of the judge’s
role and to focus on the problems related to the application of the law,
construction techniques, legal training, and culture. Starting with Dicey’s
teaching it might be possible to work at a legal-realist conception of the
“rule of law” that might overcome the formalistic dilemmas and the doubts
about its effectiveness that have characterized this notion so far.
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the manner required by the law. That is, a rule expressed to be made by the Queen,
‘with the advice and consent of the Lords spiritual and temporal, and Commons in
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this present Parliament assembled, and by the authority of the same’, will be recog-
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sovereignty” is that the power of Parliament is neither original nor absolute, but it
“derives from the law by which it is established”, otherwise it would be difficult to
understand what makes it “legal”.

98. A.V. Dicey, The Law of the Constitution, p. 271.
99. Ibid., p. 269.

100. According to this system, introduced at the time of the revolution, when the law was
unclear or there were lacunae, the court was bound to ask the legislator to set the
rule clearly.

101. A.V. Dicey, The Law of the Constitution, p. 269.
102. The heart of Dicey’s constitutional doctrine was well expressed by Lord

Wilberforce before the House of Lords during the discussion of Black-Clawson v.
Paperwerke Waldhof-Aschaffenburg ([1975] AC 591, 629–30, cited by T.R.S. Allan,
Law, Liberty, and Justice, p. 79): “This power which has been devolved upon the
judges from the earliest time is an essential part of the constitutional process by
which subjects are brought under the rule of law – as distinct from the rule of the
King or the rule of Parliament. [...] The saying that it is the function of the courts to
ascertain the will or intention of Parliament is often enough repeated. [...] If too
often or unreflectingly stated, it leads to neglect of the important element of judi-
cial construction; an element not confined to a mechanical analysis of today’s
words, but [...] related to such matters as intelligibility to the citizen, constitutional
propriety, considerations of history, comity of nations, reasonable and non-retroac-
tive effect and, no doubt, in some contexts, to social needs”(italics added).

103. Some observations by Stanley Fish (“What Makes an Interpretation Acceptable?”
in Is There a Text in This Class? The Authority of the Interpretative Communities,
Cambridge (MA): Harvard University Press, 1980, pp. 353–4) on the importance of
fidelity to the text clarify Dicey’s theory. Fish observed that invoking the literal
meaning of the text only appears to suggest disregarding any interpretation in
favour of the text itself. In reality with this strategy “a set of interpretative princi-
ples is replaced by another that happens to claim itself the virtue of not being an
interpretation”. Dicey appears to be perfectly aware that “returning to the text” a
rigore is not a possible strategy, because in any case the meaning of the “text” will
be based on some interpretation. At the same time he seems convinced that this
strategy is not invalidated by the fact that nobody can invoke the literal meaning of
the text. Its effectiveness depends on the degree to which jurists believe in the impor-
tance of the text standing on its own. Dicey appears sure that insistence on this
referral to the literal meaning of the text would amount to a return to the interpre-
tive canons of common law. He is therefore able to separate the legislative text from
its source and deliver it to the hands of its interpreters (paradoxical in the context
of a return to the letter of the law).

104. Jennings (The Law and the Constitution, p. 326) maintains that Coke considered
common law as normal law and recognized that Parliament, in virtue of its “tran-
scendent and absolute” power, was able to make exceptions to general law or, as the
preface of the ninth volume of the Reports states, “to take away one of the pillars
of the common law”. As this colourful language suggests, Coke considered such
power quite exceptional and advised Parliament “to leave all causes to be governed
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by the golden and straight wand of the law, and not to the uncertain and crooked
cord of discretion” (E. Coke, The Fourth Part of Institutes of the Law of England
Concerning the Jurisdiction of Court, 4th edn., London, 1669, p. 41, quoted in I.
Jennings, The Law and the Constitution, p. 327). Coke claimed only common law
jurists attain to the cognizance of “artificial reason and judgment of law” during his
celebrated controversy with James I; for a discussion of Coke’s theories related to
this dispute and of his notion of “right”, see E. Santoro, Common law e costi-
tuzione nell’Inghilterra moderna, pp. 23–8.

105. C.K. Allen, Law in the Making, Oxford: Clarendon Press, 1964, pp. 456–7. The first
edition of this work appeared in 1927 and there were six subsequent editions. The
quotations are taken from the seventh, published in 1964.

106. G.J. Postema, Bentham and the Common Law Tradition, Oxford: Clarendon, 1986,
p. 17.

107. Hale’s theories are presented and compared with those of Coke in E. Santoro,
Common law e costituzione nell’Inghilterra moderna, pp. 29–32, 37–41; see also
C.M. Gray, Editor’s Introduction, in M. Hale, The History of the Common Law,
Chicago/London: The University Press of Chicago, 1971, esp. pp. xxi–xxxvii.

108. M. Hale (The History of the Common Law, pp. 101–6) also presents the great leg-
islative reforms of Edward the Confessor as a matter of “settling the law”, which
had become chaotic following the unification of different peoples into the English
nation.

109. W. Blackstone, Commentaries on the Law of England, vol. I, pp. 85–7.
110. M. Hale, The History of the Common Law, p. 46.
111. Hale also emphasizes that the English constitutional framework is in continual evo-

lution and only the reception of a legislative act within common law keeps it from
being abolished when it has become incompatible with the new constitutional
framework. It is naturally the exclusive competence of the courts to decide on the
unconstitutional nature of any law. According to Hale this was the fate of many
laws in the past, now almost completely forgotten.

112. G.J. Postema, Bentham and the Common Law Tradition, pp. 24–5.
113. This idea, as Postema (ibid., p. 26) makes clear, leaves no room for Bentham’s proj-

ect to reform English law by issuing legal codes. Every reform approved by
Parliament can be a real reform of the English law only if the statutes are sanc-
tioned by the courts; therefore it is excluded a priori the idea of a code.

114. By the “classical theory of common law” I mean the one prior to Austin. By the
“modern theory of common law” I refer to the one that gained ground from the mid
nineteenth century, under the influence of Austin’s teaching. This distinction is
developed in the second part of E. Santoro, Common law e costituzione
nell’Inghilterra moderna.

115. C.K. Allen, Law in the Making, p. 456.
116. I. Jennings, The Law and the Constitution, p. 310.
117. Among continental jurists G. Radbruch (Der Geist des englischen Rechts,

Göttingen: Vanderhoeck und Ruprecht, 1946) was perhaps the first to propose that
the “secret” of the rule of law consists in a class of jurists and magistrates accus-
tomed to interpreting positive laws in the light of historical values engrained in the
system. See also the Foreword of A. Baratta to the Italian translation of
Radbruch’s essay (Milan: Giuffrè, 1962, p. xi ff.); G. Alpa, L’arte di giudicare,
Rome-Bari: Laterza, 1996, pp. 32–3.
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118. A.V. Dicey, The Law of the Constitution, p. 134.
119. Dicey (ibid., p. 133) underlines that the procedures recommended in the second

Habeas Corpus Act, in effect until 1856, were less respectful to the rights of those
accused of a crime, and less effective.

120. Ibid., p. 139.
121. Ibid., p. 140.
122. Ibid., pp. 141–4.
123. Ibid., p. 145.
124. Dicey rarely mentions the police, not even listing them in his index, as he regards

them as extraneous to the English legal system. It should however be noted that,
when he alludes to public officials in general, he is often referring to the authority
and power of the police. This strategy is clearly designed to make administrative law
appear more of a threat.

125. A.V. Dicey, The Law of the Constitution, p. 140, note 29 (italics added). That this
thesis, as paradoxical as it might seem, belongs to the tradition of common law, is
testified by Dicey quoting the Commentaries by Blackstone (Commentaries on the
Law of England, vol. III, p. 138).

126. A.V. Dicey, The Law of the Constitution, p. 120.
127. Dicey (ibid., p. 273) sees this procedure, laboriously established in the course of the

eighteenth century, as combining “the maintenance of the law and authority of
Parliament with the free exercise of that kind of discretionary power or prerogative
which, under some shape or other, must at critical junctures be wielded by the exec-
utive government of every civilised country”.

128. “Reckless cruelty to a political prisoner, or, still more certainly, the arbitrary pun-
ishment or the execution of a political prisoner, between 1793 and 1801, would, in
spite of the Indemnity Act, have left every man concerned in the crime liable to suf-
fer punishment” (ibid., p. 145).

129. Ibid., p. 273 (italics added).
130. Ibid., p. 271.
131. Ibid., p. 272.
132. Ibid., p. 273 (italics added).
133. Ibid.
134. As stated in the Foreword, I use the German expression Rechtsstaat to indicate the

first and perhaps most important politico-constitutional model among the many
(Stato di diritto, État de droit, Estado de derecho, etc.) that developed in the second
half of the nineteenth century in continental Europe. We lack an English counter-
part for these terms, perhaps because, as Neil MacCormick maintains, “British con-
stitutional usage avoids much reference to ‘the state’ as a concept at all, preferring
to treat executive government as an emanation from ‘the Crown’, while legislation
depends on a Parliament which was historically the rival of the Crown, not its part-
ner, and the judiciary seek to distance themselves from both” (N. MacCormick,
“Constitutionalism and democracy”, in R.P. Bellamy (ed.), Theories and Concepts
of Politics. An Introduction, Manchester: Manchester University Press, 1993,
pp. 128–9).

135. See E. Santoro, Autonomy, Freedom and Rights. A Critique of Liberal Subjectivity,
Dordrecht: Kluwer, 2003, in particular pp. 123–59.

136. Montesquieu, in book XI, chap. 3, of Esprit des Lois maintains that judicial power
is “in a certain sense nothing” (en quelque façon nul).
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137. On this matter Dicey (The Law of the Constitution, pp. 74, 86) is peremptory: “the
principle, in short, which gives its form to our system of government is (to use a for-
eign but convenient expression) ‘unitarianism’, or the habitual exercise of supreme
legislative authority by one central power, which in the particular case is the British
Parliament. [...] All the power of the English state is concentrated in the Imperial
Parliament, and all departments of government are legally subject to Parliamentary
despotism”.

138. Ibid., p. 491.
139. It is this aspect of the doctrine of the separation of powers that Dicey finds

incompatible with the English constitutional system. In Law and Public Opinion
(pp. 59–60), he writes: “democracy in England has to great extent inherited the tra-
ditions of the aristocratic government, of which it is the heir. The relation of the
judiciary to the executive, to the Parliament, and to the people, remains now much
what it was at the beginning of the century, and no man dreams of maintaining
that the government and the administration are not subject to the legal control and
interference of the judges.”

140. I borrow this expression from Alf Ross. Normative ideology, according to Ross
(On Law and Justice, London: Steven, 1958, pp. 75–6) “constitutes the foundation
of the law system and consists of directives which do not directly concern the
manner in which a legal dispute is to be settled but indicate the way in which a
judge shall proceed in order to discover the directive or directives decisive for the
question at issue”.

141. Emblematic of this idea is the celebrated article 16 of the “Declaration of the
Rights of Man and of the Citizen” of 26 August 1789: “Any society in which the
guarantee of rights is not assured, nor the separation of powers determined, has no
constitution.”

142. In Law and Public Opinion (p. 487) Dicey writes: “where there is no remedy there is
no right. To give a remedy is to confer a right”.

143. See Nelson Goodman (Fact, Fiction and Forecast, Cambridge (MA): Harvard
University Press, 1983, p. 94 ff. According to Goodman, a predicate is “entrenched”
when its use (its “projections”) appears natural. Dicey regards the courts of com-
mon law as the natural place to “project” the freedom of the English in settling con-
troversies. They are the real guarantors of rights in Great Britain.
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CHAPTER 4

POPULAR SOVEREIGNTY, THE RULE OF LAW, AND
THE “RULE OF JUDGES” IN THE UNITED STATES

Brunella Casalini

201

1 INTRODUCTION

Between 1764 and 1776, a conception of the constitution came to prevail
in the United States, which represented a real turning point with respect
to pre-modern constitutional thought. The constitution would no longer
be understood as an assemblage of laws, customs, and traditions, but
would instead be considered as a fundamental plan of government,
based on a corpus of systematic written norms. The constitution thus
assumed a normative character and was no longer merely descriptive.
The very word constitution came to be used for the first time in those
years with its present-day meaning, and the power of the constitution
was clearly placed over and above the power of the ordinary legislator.1

The awareness of the difference between ordinary laws and constitu-
tional laws stood out as one of the most significant changes in the elab-
oration of the concept of constitution. Further inventions of US
constitutional history included the creation of constituent assemblies, the
popular ratification of constitutions, the legal acknowledgement of fun-
damental rights, the introduction of procedures for amending the consti-
tution, and the institution of judicial review of legislation. On the basis of
these innovations, essential to the history of modern constitutionalism,
was the attempt to clarify the implications of the idea that the constitu-
tion was an act of self-determination by the sovereign people. It is this
idea, which is the basis of the tension between politics and law in modern
constitutionalism,2 that gives law its central position in how the political
identity of the United States was constructed and the cult of law took
root, becoming a veritable civil religion. The idea of “rule of law”
consequently underwent a significant twist: in order to be able to speak
of “rule of law” and not of “rule of men”, it was not enough that the
fundamental rights of the citizen be removed from the arbitrary will of
the legislator, but it now became necessary for the law to be seen as a
derivation of popular sovereignty. In the republican conception3 of the
period of the founding of the United States, legal certainty was considered

P. Costa and D. Zolo (eds.), The Rule of Law: History, Theory and Criticism, 201–236.
© 2007 Springer.

Ch04.qxd  20/4/07  2:45 PM  Page 201



as a necessary value, but no longer sufficient. Going beyond Montesquieu’s
idea of liberty as the absence of fear guaranteed by certain, fixed laws in
defence of civil rights, the rule of law in the United States came to be
considered as the guarantee of a liberty understood first of all as repub-
lican self-determination. And liberty presupposed, at least originally, a
close connection between political rights and civil rights.

The twentieth-century re-evaluation of the concept of “rule of law”
mostly removed the republican implications from the notion of the rule
of law, basing it rather on reference to a law of spontaneous produc-
tion, administered by the Courts of Justice. This implies, for example
in Hayek and Oakeshott, a depreciation of parliamentary legislation as
a source of law and at the same time a reduction of the constitution to
its role as guarantor, exercising restrictions on political power. Law
thus appears completely autonomous from politics, capable of self-
reproduction and self-legitimization. The United States is considered a
paradigmatic example of this modern-day tendency, which seems to
imply risk of a shift from the supremacy of constitutions to the
supremacy of constitutional courts. This tendency is stronger in the
United States than elsewhere due to a peculiarity of the US constitutional
tradition: the existence of diffuse control over the constitutionality of
the laws, namely the possibility for courts, and ultimately for the
Supreme Court, to assume the function of interpreter of the
constitution. The Supreme Court became empowered to review, declare
unconstitutional, and thus invalidate both the decisions of Congress
and those of the legislative powers of the states, on the basis of
motivations which extended to the substance of the legislative acts
under examination.

The introduction of the “judicial review of legislation”, which is
–generally considered to go back to the ruling of Marbury v. Madison
(1803) by Judge John Marshall,4 resulted in the assigning of consid-
erable powers to the Supreme Court. It is enough to consider, on the
one hand, the interpretative margin left by the vagueness of certain
constitutional clauses (e.g. formulations such as “due process” and
“equal protection of the laws”) and, on the other hand, the impossi-
bility of recourse to ordinary legislative procedures to modify the
decisions of the Supreme Court, for the extent of its powers to
become quite clear.5 If the unique character of the institution of con-
stitutional review in the United States is the basis of the pre-eminent
position held by the Supreme Court, it is necessary nevertheless to
recognize that the current situation is above all connected with a
change in the Court’s perception of its own role.
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The prevalent interpretation of the constitution as a model of
“constitution-as-guarantor” recognizes, from the very beginning of US
history, a pre-eminent role controlling the constitutionality of civil rights
laws. In the light of this interpretation, from the time of its introduction
(1791) the Bill of Rights, through its defence by the judiciary, has
guaranteed US citizens the exercise and enjoyment of fundamental
rights.6 This reading of US constitutional history, however, is at best
partial. It is enough to recall that not only Afro-Americans and Native
Americans, but also women, Mexican guest workers, and immigrants of
Asian origin – i.e. all those who did not have access to citizenship – were
excluded until almost the mid twentieth century from the principle of
equality before the law, one of the cornerstones of the rule of law.7 But,
it is perhaps even more important to remember that until the introduc-
tion of the XIV amendment (1868) the US constitutional system allowed
no room for an interpretation of the Bill of Rights that was binding not
only for the federal government but also for the states, to which the US
federal system delegates most matters of day-to-day importance to
citizens (such as from schooling to welfare services and to the family).8

The activism of ordinary courts and of the Supreme Court in the
defence of individual rights and above all of the rights of minorities is
part of the US history of the twentieth century, a history closely
connected to the role that the United States took on at the international
level in the battle against the spread of totalitarianism in Europe.9 The
real turning point in this direction is represented by a famous footnote in
United States v. Carolene Products Co., decided in 1938. It suggested – as
Ely puts it – that “the Court should also concern itself with what majori-
ties do to minorities, particularly mentioning laws ‘directed at’ religious,
national and racial minorities and those infected by prejudice against
them”.10 If there is no doubt about the advantages US citizens have
derived from this change in the perception the Supreme Court has of its
own role (it is enough to think of the judgment in Brown v. Board of
Education of Topeka in 1954, which marked the end of the system of
racial segregation), it is equally true that the constitutional debate over
the role of the judiciary and the relationship between the “judicial review
of legislation” and democracy had never been so intense as in the
post–World War II period.

The following pages provide a historical outline of the twists and turns
in the US tradition of the rule of law over more than 200 years of con-
stitutional life. My historical reconstruction underlines the connection
between the rule of law and “rule of the people” which has existed from
the beginning of US constitutionalism. This connection seems to have
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been to some extent neutralized, even if never denied, both by the difficulty
of recourse to the power of constitutional revision, given the muddled
nature of Article V, and by the power of being sole and ultimate interpreter
of the constitution that the Supreme Court assumed with the ruling
Marbury v. Madison. The connection which US legal culture continued to
maintain with the tradition of common law – despite the Revolution and
the recognition of the positive character of the written constitution –
contributed to facilitating this process of neutralization of popular sov-
ereignty. On the other hand, the more recent crisis of the tradition of
common law is not extraneous to the difficulties which the Supreme
Court encounters in the attempt to legitimize its own role.

This historical reconstruction will be followed by an analysis of the
main positions which have emerged within the contemporary theoretical
debate, whose key issues are the neutral character of judicial interpreta-
tion and how the supremacy of the judiciary affects the political system.
Attempts to re-establish the neutrality of judicial interpretation aim at
preserving the idea that the real existence of the rule of law is tied to the
impartial administration of law by the courts. The reflection on the
effects of the supremacy of the judiciary is instead connected to the aim
of re-legitimizing the political process and rereading the significance of
the rule of law in the light of the complexity of the constitutional structure.

2 THE “RULE OF LAW” AND THE “RULE OF THE PEOPLE”
IN THE REPUBLICAN THOUGHT OF THE “FOUNDING

FATHERS”

The attempt, already undertaken by Edmund Burke in the eighteenth
century, to place US constitutionalism in a tradition of historical continuity
with respect to the British Constitution has overshadowed the innovations
implicit in the writing of the constitution introduced by the American
Revolution. The same can be said to have occurred in the retracing of the
constitution back to the tradition of the colonial charters. The notes
written by Benjamin Franklin in the margins of Thoughts on the Origin
and Nature of Governments (1769) by Allan Ramsey, however, allow a
new reading of the continuity between colonial charters and the consti-
tutions of the revolutionary period. Criticizing Ramsey’s assertion that
considering the colonial charters as Pacta conventa was an absurdity,
Franklin stressed that Ramsey’s mistake was in overlooking the fact that
the colonial charters of Pennsylvania and the Carolinas had actually had
John Locke and Algernon Sidney among their inspirers.11 The link
which Franklin established between Locke and Sidney and, on the other
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hand, between the colonial charters and the idea of contract, sheds light
on one of the central areas which connect, in the 1760s and 1770s, the
most important figures of the American Revolution to the radical
English culture of the seventeenth century. The use of Locke and Sidney
to explain the significance of the “true” English Constitution was recur-
rent in the revolutionary pamphlets. In most cases, knowledge of the
radical English thinkers of the seventeenth century by the Americans
was due above all to the reception of Locke’s and Sidney’s ideas present
in the writings of the Real Whigs – of authors like John Trenchard,
James Gordon, and James Burgh, destined to have a popularity and
influence in the United States unknown in England.12

In the theoretical elaborations of the Real Whigs, the cult of the
“ancient constitution” – as guided by insights already present in the
reflections of Locke and Sidney13 – had been the object of a rereading
which is crucial to understand the constitutional reflections of the period
of the Revolution in the United States. The value of the English
Constitution was traced back, in fact, not to its antiquity, to its imme-
morial foundations, but to the fact that rational examination revealed in
it the presence of the fundamental principles of the law of nature. John
Adams, Thomas Jefferson, and many other eighteenth-century North
American thinkers could consider themselves as the heirs of the various
Lockes and Sidneys in the attempt to reveal the “true” meaning of the
English Constitution. Their battle took place on a legal-constitutional
terrain, but in the name of a vision of the English Constitution which
implied a drastic break with the past, since it asserted unequivocally the
principle of popular sovereignty.

The US constitutional debate of the eighteenth and early nineteenth
centuries was made even more complex by its revolving around two
different conceptions of republicanism, which in turn were connected to
two different visions of popular sovereignty. With reference to the con-
ceptual categories elaborated by Philip Pettit, we could speak of a “pop-
ulist republicanism” (based on a line of thought which, starting from
Aristotle extends to Hannah Arendt) and of a “classical republicanism”
(associated with the line which goes from Cicero to Machiavelli).14 The
first republican type is, for Pettit, “inherently populist” for it considers
people’s political participation as a fundamental good. In the perspective
of populist republicanism, Pettit maintains, the people should rely on
their representatives and public officials only when it is strictly neces-
sary.15 Populist republicanism is founded on a positive conception of
“the people”, often using the notion uncritically as representative of a
homogeneous public. Populism, on the other hand, alongside the defence
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of the interests and the common sense of the ordinary citizen, cultivates
an attitude of suspicion towards every form of hierarchy and “expertoc-
racy” (i.e. “rule by experts”).16

On the other hand, “classical republicanism” underlines the element of
trust between the people and their elected representatives. In particular,
as Pettit writes, this second republican tradition “sees the people as trust-
ing the state to ensure a dispensation of non-arbitrary rule”.17 Unlike the
Aristotelian tradition, classical republicanism does not present an edifying
image of the ordinary citizen. Individuals are seen as corruptible beings,
the bearers of different and conflicting interests. The political process
results in filtering opinions through the selection of representatives,
while citizens’ participation in political affairs is above all their means of
preventing the degeneration of the government into a form of tyranny,
which is harmful to individual freedom.

The thought of Jefferson and the anti-Federalists can be traced back
to the populist conception of republicanism, whereas the constitutional
thought of John Adams and the Federalists can be placed within the
classical republican vision.

In the radical populist interpretation of Jefferson and Thomas Paine,
since the constitution was the expression of the sovereign people,
nothing could prevent the people from undertaking periodic constitu-
tional revisions. Central to Jeffersonian constitutionalism was the idea
that a republican government must rely on the people’s sovereignty as a
check on the exercise of power, through instruments such as a written
constitution and the brief duration of mandates (and therefore frequent
recourse to elections). This vision held implicit, on the one hand, the
autonomy of civil society with respect to government, and, on the
other, suspicion with regard to every concentration of political power.
Considering “self-love” as the main passion of the human being,
populist constitutionalism sought not to balance but to reduce political
power, through representation and the separation of powers at different
levels and in different branches. Jefferson saw the function of the Bill of
Rights and the Supreme Court in this context: the former was sup-
posed to place a check on the possibilities of interference by the federal
power in the autonomy of the individual states, and the second was
supposed to function within the limits of a strict application of the text
of the law. If the judiciary could not be reduced to a mere machine, to
a technical organ held to a strict application of the text of the law, the
judges’ power would in fact, according to Jefferson, be able to distort
the democratic logic, becoming an inappropriate power within a repub-
lican government.18
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The perspective of John Adams and the Federalists was different. In
his Defence of the Constitutions of Government of the United States of
America (1787–1788), Adams distinguished the republicanism of the
French, towards which went the sympathies of Jefferson, from that of
the Americans. The French, English, and Americans used the same
word “republic”, but, Adams maintained, they were not thinking of the
same thing. For the French and the English, “republic” was synony-
mous with democracy or representative democracy: governments that
“collect all authority into one centre, and that centre is the nation”,19

or rather a sole assembly, chosen in periods determined by the people
and invested with complete sovereignty. For the Americans, instead,
the defeat of royal absolutism could not give way to the absolutism of
democratic majorities. Adams looked with horror at the omnipotence
of a democratic regime governed by irrational passions, which would
lead to the rise of new demagogic aristocracies. The republic was, the
rule of the people, but the “people” had no existence if not in virtue of
their conformity to the fundamental laws and to the principles of
justice: the “people”, and not a mere “multitude”, existed when will
and reason converged. Only in this sense could “rule of the people”
coincide with the rule of law and contrast with the “rule of men”. In
order to keep the will of the rulers faithful to the principles of the rule
of law, Adams proposed a system of checks and balances that was
conceived of as a real instrument of control over passions, and which
would channel them in a direction that was not socially harmful.
Adams did not deny the value of popular sovereignty but, as the Federalists
would also do,20 he tended to overlook the question of the constituent
power, to neutralize its revolutionary results on the political–institutional
level.

James Madison would continue in the spirit of Adam’s approach and
insist on the virtues of checks and balances and of a representative
system that, through large electoral districts and the multiplication of
political groups, would permit the selection of a qualified political elite,
able to resist demagogic temptations and escape the pressures of partic-
ularistic and local interests.21 The filter of the representative system and
the constitution of a political body of “optimates” were necessary,
according to Madison, in order to maintain the neutral character of
political decisions, subtracting them from the passions that resided in the
popular mind and which otherwise could induce the people-multitude to
harm themselves.22 Madison was opposed to attributing a special role of
defence of individual rights either to the Bill of Rights or to the Supreme
Court. It was the system of checks and balances, the separation of powers,
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the creation of large electoral districts, the dialectics between the federal
state and the federated states, that he relied upon to neutralize passions
and interests, to restrain and channel them in order to bring as much
reason as possible to the deliberative process of the majority. Only a law
which could be supported with general, neutral arguments could, in his
opinion, guarantee the existence of a government perceived as a “rule of
law” and not “of men”. For Madison, the Supreme Court did not have
a privileged role as interpreter of the constitution and its powers had to
be limited to the control over manifestly unconstitutional legislative
acts.23 Only the subsequent introduction by Judge Marshall of the
“judicial review of legislation”, which cancelled the distinction between
unjust acts and unconstitutional acts, determined the hierarchical
superiority of civil rights over political rights, creating a barrier against
the power of democratic self-determination.

3 THE JUDICIAL REVIEW OF LEGISLATION

The distinction between legislative power and constituent power, present
in the thought of the “Founding Fathers”, could be understood not as
“an elitist attempt at limiting popular will in the name of an ideal notion
of law”, but instead as an instrument to preserve “the ‘reserve of power’
implicit in people’s sovereignty, in the sovereignty of a people whose will
could not be represented in toto because it is constituted by the sum of
single individuals endowed with inalienable rights”.24 The overlapping
between rule of law and rule of the people could be interpreted, i.e. as a
connection between self-government and the primacy of law. This possi-
bility, however, was to remain purely theoretical at the federal level, due
to the freezing of popular sovereignty brought about de facto, on the one
hand, by the muddled procedure of constitutional revision foreseen by
Article V of the constitution, and, on the other, by the interpretation of
rule of law contained in the famous judgment in Marbury v. Madison by
Judge Marshall, which introduced the judicial review of legislation.25

From this perspective, it is important to recall the political context in
which Judge Marshall produced that judgment.26 It was, in fact, right in
the middle of a heated political struggle, initiated in 1800 by the election
of Jefferson to the presidency, between the Republican Party and the
Federalist Party over the significance of the American Revolution.
Marshall’s verdict indirectly represented the response of the Federalists,
still entrenched in their positions of power within the courts of justice, to
the Jeffersonian interpretation of democracy, to that idea of “permanent
revolution” which seemed to refer to the continuity between elections and
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revolution, on which Jefferson had constructed the significance of his
own victory, presenting it as a “second revolution”.

The risk that the Jeffersonian position might undermine the constitu-
tional structure at its foundations, as the Federalists believed, emerges
from some of the central statements in Jefferson’s first inaugural address,
where he enumerated the essential principles of the US government,
avoiding any reference to the rule of law, underlining that the safeguard-
ing of the people’s right to elections was “a mild and safe corrective of
abuses which are lopped by the sword of revolution where peaceable
remedies are unprovided”. He declared his support for “absolute acqui-
escence in the decisions of the majority, the vital principle of republics,
from which is no appeal but to force”.27

Against the majoritarian conception of democracy, put forward by
Jefferson, in the sentence Marbury v. Madison Marshall proposed the
removal of constitutional law from the political sphere. In that sentence,
it was recognized that the people had “an original right to establish for
their future government, such principles, as, in their opinion, shall most
conduce to their own happiness”. The “exercise of this original right”,
however, as was specified immediately afterwards, ought not to “be
frequently repeated”. Once they had been established, those principles
had to be considered fundamental, “permanent”. The constitutional
principles, approved by the people, had affirmed the limited character of
the legislative power in such a way that an act of the legislature contrary
to the constitution had to be considered null and void. If, in the case of
conflict between ordinary laws, the courts were obliged to decide what
the law was, the same criteria had to apply in the case of conflict between
ordinary laws and constitutional laws.28 In this way the sentence
Marbury v. Madison made the judicial power – understood as the virtual
representative of the constituent people – responsible for the achieve-
ment and defence of the fundamental principles of the constitutional
order. At the same time, that sentence took away the role of interpreter
of the constitution from the legislative power, giving rise to a permanent
legal restraint on the power of the majority, analogous to that exercised
on individuals by ordinary laws.29

During the nineteenth century, the Supreme Court tried repeatedly to
respond to its critics and to attacks against it, trying to reproduce within
US jurisprudence the aseptic, detached image of the judge of common
law.30 The appeal to the tradition of common law performed a dual
function: it checked the radical pressures which could derive from
Locke’s theory of the contract31 and legitimized a vision of law which –
contrasting with the public vision originally connected to the writing of
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the constitution itself – was now presented as a privileged sphere of that
“artificial” reason which only the judge possessed, in virtue of his
specific professional training and expertise. The entire sphere of
economic–contractual relations was excluded from the sphere of politi-
cal decision-making and submitted to the competence of judiciary
action. The consequences of this went well beyond economic–contractual
relations. It is enough to recall that in the ruling Dred Scott v. Sandford
in 1857 the Supreme Court established – on the basis of the clause of due
process provided for by the Fifth Amendment32 – that the ownership of
slaves was entitled to the same protection as any other type of property
ownership.33

4 THE LIBERAL CONCEPTION OF THE RULE OF LAW
DURING THE NINETEENTH CENTURY

For the entire nineteenth century and beyond, until the New Deal, two
constitutional models contended for predominance.34 The first – prevalent
until the years immediately following the Civil War – was founded on the
conviction that fundamental rights could be better protected by the
clear-cut separation between state powers and the powers of the federal
government. The Bill of Rights was therefore used for this entire period
(in the way, moreover, the anti-Federalists and Jefferson himself had
conceived of it at the time they had proposed it) as an instrument against
the extension of federal power and never against the states, never to
verify if rights were actually enjoyed by citizens under the republican
constitutions of the individual states.35 The second model became preva-
lent in the period stretching roughly from the last decade of the nine-
teenth century to the turning point of the New Deal, following the
introduction of the Fourteenth Amendment, with which, for the first
time, the supremacy of federal citizenship over state citizenship was
affirmed.36 This model was the result of the particular interpretation
that the Supreme Court gave to the clause of due process. Having to
establish, in the light of the new amendment, which rights were so fun-
damental as to require protection at the federal level, the Supreme Court,
according to a conception of the state as “night watchman” and neutral
arbitrator in socio-economic conflicts, constitutionalized the theory of
freedom of contract. In the attempt to return questions which were
increasingly assuming a socio-political character37 to the sphere of pri-
vate law, the Supreme Court in those years opposed the introduction of
the regulation of working hours or labour conditions for vulnerable
workers, such as children.38 The defence of the theory of freedom of
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contract undertaken by the Supreme Court immediately appeared
paradoxical, for it was sharply at odds with the intensifying social
conflict deriving from the transformation of the US economy by the
creation of great concentrations of industrial and financial enterprises.

The ideological nature of judgments, openly taking sides in favour of
laissez-faire, such as in the famous Lochner v. New York in 1905,39

undermined the image of judicial power as neutral and impartial. The
doctrine of common law, which had inspired the jurisprudence of the
Supreme Court for the entire preceding century, had to face the criticism
of the realist, pragmatist movement, which swept away the certainties of
the doctrine of natural law.40 The idea of common law as the objective,
impartial expression of a spontaneous state of things, the reflection of a
reality to be saved from the distorting interventions of the legislator, was
superseded by a law that was no longer perceived as something given
once and for all, but instead as something that could be constructed and
interpreted, suitable for regulating and directing reality in a normative
sense. The idea of a “living constitution”, supported by a historicist,
evolutionary approach to law, was substituted for the metaphor of the con-
stitution as a “machine”, inspired by a mechanistic-Newtonian vision.41

5 THE EXPLOSION OF THE TENSION BETWEEN POLITICS
AND LAW

The crisis of the nineteenth-century legal paradigm, founded on the
tradition of common law, had important effects on US constitutional
law in the first decades of the twentieth century. The first result was a
new tension between constitutionalism and democracy, between the
powers of the Supreme Court and the autonomy of the states, in the
same way as between the powers of the Court and those of the federal
government. This tension was to become more acute as the central state
not only re-enforced its prerogatives and exercised its power of policy-
making over national politics in the social and economic spheres, but
also took on a more credible democratic appearance with the end of
slavery and the introduction of women’s suffrage. The ever-clearer
perception of the problematic character of the “counter-majoritarian”
power exercised by the Supreme Court created pressure in the first
decades of the twentieth century for the adoption of the principle of self-
restraint – i.e. a greater deference of the judiciary towards the legislative
power.

After 1938, however, the Supreme Court managed to carve out a new
space of action for itself, transforming itself from defender of property
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rights to guarantor of other civil rights and defender of minorities. The
decisions of the Court introduced at least two new constitutional trends.
The first was orientated towards the defence of certain “preferential
rights”, considered so because they are inherent to the human personal-
ity, such as the freedom of expression and the right to privacy. The
second was inspired, however, by the idea of equal protection and aimed
at securing equal access to fundamental social services for all, through a
scrupulous scrutiny of the criteria of eligibility, with the aim of avoid-
ing discriminatory measures.42 Both of these models led not only to
Supreme Court judgments that were strongly intrusive with regard to
majority of political decisions, but also to the Court’s assumption of a
role as an actual co-legislator. Through the partial incorporation of the
Bill of Rights into the Fourteenth Amendment and an extensive inter-
pretation of constitutional formulas, the Supreme Court, in fact,
produced, in the post–World War II period (and in particular during
the Warren period, 1953–1969) a series of new rights, not explicitly
foreseen by the constitution (e.g. the right to privacy or the right to
abortion).

All this greatly shook the principles of the liberal “state under the
law”. The nineteenth-century conception of the constitution as rule of
law rested on the authority of a law which was apparently neutral and
apolitical. The constitutional practice of the twentieth century went
above and beyond both the dividing lines between public law and
private law, and between law and politics. The recognition of an irre-
movable element of interpretative judicial discretion and the activism of
the Supreme Court have required a rethinking of the role of judicial
interpretation of the constitution, as well as of the actual significance,
virtues, and limits of the rule of law.

6 ATTEMPTS TO REFORMULATE THE NOTION OF
CONSTITUTION AS RULE OF LAW

Some of the positions expressed in the contemporary constitutional
debate in the United States are a development and a re-elaboration of
legal realism. They are, a consequence of the new consciousness of the
indeterminate character of law and its inapplicability in mechanistic
terms. Among the heirs of the realist critique of legal formalism, the
movement of Critical Legal Studies43 has assumed an important
position. For this movement, the liberal conception of the rule of law
and the formalist vision of law on which it rests are the expression of
the desire to arrive at a justification of law that places it outside disputes
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over the basic foundations of society.44 According to Critical Legal
Studies, i.e. the defence of legal formalism goes back, implicitly, to the
idea that the form of law is able to reflect an objective and intelligible
moral order, removed from the precarious, conflictual dimension of
politics.45 For Critical Legal Studies, this image of law is fictitious:
incoherence and indeterminateness are the actual characteristics of
laws, and derive from the very way in which laws are produced. They
are not emanated, observes Roberto Mangabeira Unger, by an imma-
nent moral rationality, but instead are the result of conflicts, clashes,
and compromises among social groups endowed with differing posi-
tions of power, bearers of contrasting interests and opinions, and the
traces of which remain in the ambiguities of the legislative text. From
the thesis of the indeterminacy of legal rules, Critical Legal Studies
derives that of the political nature of law and judicial activity. Any
attempt to determine the best possible interpretation of the
constitution, in such a way as to determine the goals that the system
legitimizes and permits to be achieved legally, hides an ideological
operation, according to Critical Legal Studies. In the interpretation of
law, the judge always exercises a discretional power, selecting from
among the many points of view left open by the law the one which is
closest to his own subjective preferences. The need of liberal legalism
to determine a single correct rule for the application of law and the
impossibility of obtaining this result mark, for Critical Legal Studies,
the failure of the rule of law.

If Critical Legal Studies undertake a direct attack on the idea of
rule of law, openly stressing the ideological character of judicial
deliberation, various contemporary approaches to the study of US
constitutional law attempt a re-evaluation of the idea of “rule of law”
through the formulation of theories of interpretation aimed at
providing judicial decisions with objective foundations. The outcome
of this operation is conditioned by the choice of what in the constitu-
tion is to be considered fundamental: its character as a written text, its
original intention, the inspiring principles of the constitutional
tradition, or the popular will as expressed in constituent periods.
From these elements, the judge should be able to deduce general rules
under which to subsume the particular case. In each of these cases,
even though on the basis of diverse conceptions of the rule of law,
there is the attempt to lead the judge beyond politics, or better, beyond
a judicial function which performs de facto a legislative role. Here I
will examine, in particular, the proposals of Antonin Scalia, Ronald
Dworkin, and Bruce Ackerman.
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7 ANTONIN SCALIA AND THE RULE OF LAW 
AS RULE OF RULES

The formalistic conception of the rule of law recognizes the existence of
general rules, the coherent, stable application of law, the non-retroactivity
of law, and the separation between the organ responsible for the produc-
tion of legislation and administration, as an intrinsic value of the legal
system. The existence of a legal system endowed with such characteris-
tics is said to make the actions and behaviour of rulers predictable and
therefore to increase the freedom of the citizen, freeing him from the fear
and insecurity that come from living under an arbitrary government.
According to the formalistic conception of the “rule of law”, the capacity
of the legal system to stabilize social expectations favours individual
autonomy and human dignity, since it allows individuals to plan their
lives. The role of the rule of law in this perspective is purely negative: to
minimize the dangers deriving from the arbitrary exercise of political
power. In applying the law, the judge must act according to criteria of
impartiality and neutrality, without engaging in judgements tied to some
substantive conception of justice. When the judge goes beyond the strict
application of the norm, he transforms the “rule of law” into the “rule
of men”, allocating to himself an arbitrary power.

The constitution can be considered an extension and an improvement
of the idea of “rule of law”, or rather of the principle that the govern-
ment must act with respect to pre-established legal restraints. The
constitution thus becomes, within a formalistic conception of the rule of
law, a set of rules aimed at limiting power. The value which is privileged
by this reading of constitutionalism is normative stability, considered an
essential condition for the citizen’s autonomy.46

According to Antonin Scalia, today one of the major exponents of a
conception of rule of law as the rule of rules, or rather of a formalistic
vision of the “state under the law”,47 the tendency of the common law
judge to make reference not to the text but to the intention of the legis-
lator, or to some other criterion external to the text of the law, is bound
to open the doors to judicial arbitrariness, and to supplant and betray
the will expressed by democratic majorities. In Scalia’s “originalist”
interpretation,48 a “rule of law” and not “of men” should respect the
objective meaning of the text of the law and not go looking for the
subjective intention in it presumably expressed by the legislator: “It is
the law that governs, not the intent of the lawgiver.”49 The recourse of
the judge to the subjective intention of the legislator, extracted perhaps
from the acts of the legislative commissions or from parliamentary
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discussions, is according to Scalia, one of the ways US judges most fre-
quently assume the illegitimate role of co-legislators.

Passing from the interpretation of ordinary laws to that of constitutional
norms, the distinguishing element among the various constitutional the-
ories is, for Scalia, the difference between the search for the original
meaning and the search for the current meaning. A “textualist” judge
sticks to the original meaning of the text. He can, if he finds it oppor-
tune, consult the opinions expressed during the convention of the
“Founding Fathers”, but only if that enables him to determine the mean-
ing which the text of the constitutional norm had at the moment of its
drafting. In his opinion there is no relevance, and there must not be any
relevance, in either the original intention of the constituents, or in the
meaning which a contemporary reader could give to the text. The search
for the “current” meaning is typical of those judges who intend to trans-
form the constitution into a “living constitution”, into a constitution
which is flexible and adaptable to change. Behind the apparent virtues of
flexibility, the notion of “living constitution” conceals, according to
Scalia, the danger of arbitrariness by the judiciary and of the indetermi-
nacy of the law. What the constitution meant yesterday it might no
longer mean tomorrow. It will not be up to the democratic legislator to
decide if it will be so or not, but to a body of judges not democratically
elected. This reading of the constitution, which for Scalia is the result of
the influence of the system of common law in the sphere of constitu-
tional interpretation,50 takes for granted that the constitution cannot
and must not resist the pressures of social change. Scalia maintains that
it loses sight of the ultimate goal of the constitution as a rule of law: to
prevent future generations from being able to alter the restraints estab-
lished by the preceding generations.51 The argument of flexibility is, from
the perspective of textualism, a disguised legitimization of the tendency
of US judges to follow the open and arbitrary character of the tradition
of common law in constitutional interpretation. It conceals the risk that
the constitution ends up meaning simply what judges from time to time
believe it should mean.

The negative effects of the legal culture underlying this approach are
indicated by Scalia with reference to the education and professional
training of judges, the criteria for their selection, and, more generally, in
relation to the possible impact of that legal culture on the political
system. In US law schools the study of constitutional law is centred not
so much on the text of the constitution, as on the cases and decisions of
the courts of justice.52 In the procedures for the selection and confirma-
tion of federal judges, moreover, what is given importance is above all the
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ideas which the judges profess, or claim to profess “regarding a whole
series of proposals for constitutional evolution”.53 A judicial power
which is thus exposed on the political level is bound, according to Scalia,
to become a slave to the changing tastes of public opinion. Its capacity
to perform the function of guaranteeing the rights of minorities would
be seriously threatened and the democratic resources of the US Republic
would risk being dissipated.54

Scalia’s critique of the tradition of common law attacks in particular –
as Mary Ann Glendon has observed55 – the degenerative tendencies which
it has manifested in the judicial decisions of the last few decades, such as
diminishing attention to the rigorous application of the principle of stare
decisis. The appeal to textualism, however, despite its motivation by
appreciable intents and arguments, does not appear to be an adequate
answer to the difficulties a judge must face when applying ordinary law,
let alone the dictates of the constitution. Scalia’s opposition between a
rigorous application of the norm and an arbitrary judicial decision seems
too extreme.56 The search for the original meaning of the text, however,
leaves open the problem of the gap between its interpretation and its appli-
cation: once the original meaning of a norm has been determined, there
remains the question of what it entails with relation to the specific case.
The originalist perspective, moreover, raises difficult theoretical questions
about the justification of a historical interpretation of the constitution. It
is legitimate to ask oneself, indeed, for what reason the current generations
should feel bound by the meaning which the “Founding Fathers” gave to
the text of the constitution more than 200 years ago. For what reason, for
example, should the Eighth Amendment, which prohibits the infliction of
“cruel and unusual punishment”, be interpreted not on the basis of what
US citizens today consider “cruel”, but instead on the basis of the moral
perception of the epoch in which that amendment was first written57? The
binding nature of a constitution does not seem to derive, as the originalist
perspective would have it, from the authority of the convictions professed
by the “Founding Fathers”. If anything, it is tied to the ability of different
generations to identify themselves with the text of the constitution,
through subsequent reappropriations of its meaning.58

8 DWORKIN: THE JUDGE AS INTERPRETER OF
CONSTITUTIONAL PRINCIPLES

Dworkin, too, tries to recover a hard nucleus of the constitution in order
to construct a “government of law” and not “of men”. The way chosen
to reaffirm the idea of a “rock-solid, unchanging constitution”,59 however,
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definitively abandons legal formalism: it is not the text of the
constitution but rather the principles of constitutional morality that are
the objective anchor of Dworkin’s substantive conception of the rule of
law.

Dworkin’s philosophy of law would be difficult to understand – as
Duncan Kennedy suggests – without taking the twofold necessity from
which it arises into account: on the one hand, to provide a theoretical
justification for the contribution made by the Supreme Court to certain
important liberal reforms achieved in the second half of the twentieth
century; and, on the other hand, to show how this contribution did not
undermine the idea of “rule of law”. The legitimization of judicial power
within the liberal conception of the rule of law is tied, indeed, to the
possibility for the judge to act correctly not in purely moral terms, but
also in legal terms.60 The idea of the Court as a “forum of principles” is
the solution which Dworkin arrives at through a reformulation of the
idea of “rule of law” which seeks to explain within the constitutional
system why the judiciary may not obey the legislative power when rights
are in question.

In the formalistic conception of the rule of law, the judge has to
deduce from the normative texts the rules within which to subsume
particular cases. The conception of the constitution as a set of rules
admits of normative lacunae. In “hard cases”, when faced with a
lacuna, the judge seems to have no alternative than to resort to his sub-
jective preferences or evaluations. This element of discretion is pre-
cisely why positivist legal scholars suggest an attitude of prudential
deference from judges towards policies decided by the legislator.
Dworkin distances himself from this notion of the rule of law: the con-
stitution is not a set of rules but rather a set of fundamental principles.
The “constitution of principles”, as opposed to “the rule-book” con-
ception of the constitution, proposes a substantive notion of the rule
of law: it offers substantial criteria of justice for criticizing a society
whose laws do not guarantee the rights entailed by a coherent interpre-
tation of the constitution. This substantive conception of the rule of
law provides judges with a power of verification and control which
seems meant to allow a much wider interference in the activity of the
legislative power. Two major risks could emerge: first, an absolute arbi-
trariness on the part of the judge and, secondly, an upsetting of the
democratic logic. Dworkin seeks to demonstrate how his theory avoids
both dangers.

If democracy is equivalent to “government of the people”, Dworkin
maintains that it is, however, possible to distinguish “two kinds of
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collective action”. The first can be considered as deriving from some
statistical function of the behaviour of individuals as, for example, when
“the foreign exchange market drove down the price of the dollar”. In this
case, it is not possible to verify a coherent aim of the group of individuals
which affects the state of the monetary market. The second form of
collective action, instead, has a community character: it derives from a
concerted action in which the individual actions converge and merge.
“We, the People”, the people from which the constitution emanates, is
not a “statistical” entity and neither can its will be made to coincide,
Dworkin maintains, with the will of the majority. In Dworkin’s interpre-
tation of republican liberalism, “We, the People” is a political community
“of principle”, which takes form as a moral person in the expression of
the constitution.61

Dworkin in fact understands the constitution as the expression of the
moral identity of a “community of principle”, a community, i.e. whose
members choose to be regulated by common principles, and “not just by
rules hammered out in political compromise”. For them, Dworkin adds,
politics is “a theatre of debate about which principles the community
should adopt as a system, which view it should take of justice, fairness
and due process”.62 Hypothesizing that the community can act as an
entity that is distinct from the persons who compose it, Dworkin’s
personification of the community is the premise which allows him to
claim that the community, acting as an individual, would choose, as a
principle of personal ethics, coherence in time. Secondly, Dworkin main-
tains that the constitution can be seen as a text, or a narration, written
by a single author. These two statements justify the view that the attitude
of the judge towards the system is similar to that of the interpreter
towards a work of literature.

The legal practice is an interpretative practice, and as such – Dworkin
admits – it is profoundly political. Dworkin, however, in order to
preserve the legitimacy of judicial review, seeks to demonstrate that the
nature of the judicial process cannot be reduced to a matter of personal
political preferences. Dworkin’s appeal to hermeneutic theory is not
intended, in fact, to amplify the space for interpretations ad infinitum,
but is meant, on the contrary, to demonstrate that it is always possible for
the judge to arrive at a “right answer” or rather at a correct, and there-
fore objective, interpretation in the light of the overall meaning of the
constitutional document.63

The interpretative practice, Dworkin maintains, does not leave an
absolute, arbitrary power in the hands of the judge. The judge must
indeed keep to precise interpretative rules. He is bound by the principle
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of “integrity”, or rather by the need to provide interpretations that are
coherent with a system of principles which is defensible in the light of the
entire structure of the constitution and of preceding constitutional inter-
pretations. Judges, writes Dworkin, must “regard themselves as partners
with other officials, past and future, who together elaborate a coherent
constitutional morality, and they must care to see that what they
contribute fits with the rest”.64 Judges cannot propose an interpretation
of the constitution that suits their personal convictions, no matter how
attractive it might be. To decide if a theory offers the best justification of
the existing law, some limits are established by the “dimension of fit”,
others by the “dimension of value”, which involves moral (or political)
argument. According to Dworkin, in the interpretation of clauses such
as that of the equal protection of the law it is impossible to offer an
interpretation that is independent of some political theory on what
should be understood by equality. In this case also, however, the judge
cannot resolve these problems of morality by making reference to his
own personal political choices or to more general questions of policy.
What distinguishes him from the legislator is precisely that the judge
must interpret the documents faithfully, whereas the legislator can and,
for Dworkin, in general does act in a way that will achieve a particular
political result rather than with regard to consistency with constitutional
principles.

Compared with formalistic visions of the rule of law, Dworkin’s
theory has the merit of not removing the connection which exists
between politics and law at the level of constitutional interpretation. His
justification of the Supreme Court’s power of judicial review proposes,
however, a new form of dualism: judicial politics should move within a
space that is not contaminated by parliamentary politics, which, accord-
ing to Dworkin, is normally precluded both from the possibility of
deciding in view of the common interest, and from the ability to inter-
pret the principles of constitutional morality correctly.

It is perhaps worth remembering, in contrast with Dworkin’s substantive
conception of the rule of law, that over the span of US constitutional
history the Supreme Court has scarcely adhered to the principle of
integrity – i.e. to an interpretation which is coherent with the entire
constitutional structure and with preceding constitutional interpreta-
tions. Dworkin himself, choosing for his ideal judge the name of
Hercules, appears to be conscious of the distance existing between reality
and his theory. What is truly problematic is the relationship of opposi-
tion which Dworkin delineates between constitutionalism of rights and
democracy. Rights act as a power which is permanently in opposition to
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democracy, not only in its form as parliamentary democracy, but also in
that of constituent democracy, so that Dworkin himself goes so far as to
assert the uselessness of resorting to the process of constitutional revi-
sion for the definition of new rights.65 For Dworkin the path of consti-
tutional amendments can be disregarded, given that new rights
(“unenumerated rights”, not provided for, i.e. by the constitution or Bill
of Rights) can be more easily recognized and defended on the ground of
a better judicial interpretation of the clauses of due process and equal
protection. According to Dworkin, in the interpretation of these clauses
the very sense of the distinction between enumerated rights and unenu-
merated rights is missing. Here, we are dealing with general principles of
political morality, the application of which cannot depend on the mean-
ing of words but instead must depend on the meaning that a majority of
judges decides to attribute to the constitutional ideals of freedom and
equal citizenship.

For Dworkin, the law should act as a “means of social integration”.66

However, it is difficult for it to fulfil this task if – as Habermas points out
– only the professional ability of judges, whose thought remains closed
like a monologue within the courts, is relied upon for the rational recon-
struction of the law.67 A judiciary power which claims, in virtue of its
presumed independence from the pressures of public opinion,
autonomously to defend individual rights against their possible violation
by the political power, risks creating social restraints which citizens will
deem arbitrary. The sense of duty that should accompany the birth of
every new right cannot find roots outside of processes of recognition
activated by democratic decision procedures.68 In Dworkin’s liberal
constitutionalism, it is the Court that has the duty of moral deliberation:
it is the place where, through the application of the principle of integrity,
the moral values expressed by the constitutional tradition are recon-
structed in a coherent vision by the judge. In this way an opposition is
outlined between the deliberative role of the Court and the prudential
role – the mere registration of existing preferences – of the democratic
process. On the basis of this opposition, Gutmann and Thompson see a
sort of “deductive institutionalism”,69 which rests on the differing nature
of the incentives offered to the legislator and to the judge. The argument
is simple: since they must aim at electoral consensus, legislators will tend
to make choices in the light of the preferences of their own electors; the
judge, on the other hand, in order to have his own professionalism rec-
ognized, will be more careful to argue his decisions in terms of principle.
It is, as Gutmann and Thompson have pointed out, a weak argument. It
could be observed, in fact, that legislators are often pushed to making
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decisions of principle precisely because they are aiming at widespread
consensus, while the judge, because of the need to focus his attention on
a particular case, runs the risk of pronouncing judgments which do not
take their social impact into account. From a normative perspective, the
implications of the opposition between legislative power and judicial
power point to the prospect of a situation in which parliamentary
politics is reduced to a mere system of aggregation of preferences.70

9 ACKERMAN: RULE OF LAW AND CONSTITUENT POWER

The vision of the constitution as the “rule of rules” proposed by the
“originalist” interpretation of Judge Scalia left open a fundamental
question: why should the subsequent generation feel bound by the will
expressed by the “constituent fathers”? Dworkin answers this problem in
terms of moral theory: the constitution is the nucleus of commitments
of principle around which there develops the identity of a political
community acting as a moral person. Dworkin’s solution is attractive for
its capacity to conciliate stability and flexibility, but is founded on the
opposition between democracy and constitutionalism: the fundamental
nucleus of principles embodied in the constitution is removed from
public political discussion and guarded by an elite of judge–philosophers.
Ackerman outlines a solution to the problem of the temporal gap left
open by originalism, asserting that the constitution sets up a rule of law
that binds the ordinary legislator, but cannot bind the source of its own
legitimization – i.e. the constituent power. Every generation, as Jefferson
maintained, must be able to rewrite the fundamental principles of the
rule of law if it does not intend to accept those of the preceding genera-
tions. Between one generational change and another, the Court acts as
guarantor of the will expressed by the constituent people. The obligation
which the people have towards the constitution does not derive, there-
fore, either from the fact that the constitution is “there”, or from the fact
that it is “just”: it derives from the commitment of the people of the
United States to self-government.71

Against the customary interpretation of the US Constitution as a
typical example of “constitution-as-guarantor”, Ackerman proposes a
reading of US constitutional history stressing the areas in which the
most has been made of the role of popular sovereignty. According to
Ackerman,72 the constitution has left the power of self-determination
with the people, outlining a sort of dualist democracy. It is a democracy
in which politics runs along two tracks: a higher law-making track,
typical of constitutional politics, and a lower law-making track, typical
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of ordinary politics. In normal times, decisions are left to the government
and to elected representatives, while the citizen is not asked for more
than a limited commitment: to go to vote and pay taxes. In exceptional
moments, however, the constitution allows the people to act as a
constituent power. Ackerman’s dualist democracy distinguishes, in this
way, between two different levels of political rationality: the choices of
ordinary politics are entrusted to the compromises and to the logic of the
clash of interests in pluralist democracy, while the determining choices
for defining the political identity of the nation require the capacity of
political leaders to reactivate participation and mobilize consensus.

The utilization of the rationality expressed by popular sovereignty in the
moments of constitutional politics and the doubt about the capacity of the
legislative process to express the common interest have important conse-
quences for the role which Ackerman assigns to the Supreme Court.
During periods of normal political administration, when interest groups
prevail, the Supreme Court is called upon to take on the role of
“guardian” of the values of the constitution, to act as the interpreter of the
public reason expressed by the constituent people.

With his two-track theory, Ackerman denies the existence within US
constitutional history of a tension between the power of parliament and
the power of judges to invalidate, through the judicial review of legislation,
decisions taken by the people’s representatives. Alexander Bickel has
defined this tension as a “counter-majoritarian difficulty”.73 According
to Ackerman, the error of monist theories of democracy (including that
of John Ely74), from which the idea of a “counter-majoritarian diffi-
culty” derives, is in conceiving of the legislative power as representative
of the popular will and democracy as a synonym for the sovereignty of
parliament. Unlike in the British tradition, in the US democratic system
Ackerman maintains that the “will of the People” and “parliamentary
sovereignty” do not coincide. The voice of the popular will makes itself
heard only in the moments of constitutional politics. For this reason,
according to Ackerman, control over the constitutionality of the laws,
far from being inconsistent with the majority principle, performs a
democratic function of great importance: it has the responsibility for
defending the constitutional results of the particular moments in which
the people, normally eclipsed, are present on the public scene.

The dualist theory of democracy is proposed as capable of respecting
the democratic sensitivity of the monists and of offering at the same time
an alternative to the theories of rights. Contrary to democratic monists,
rights foundationalists fear the abuses of the legislative against
individual rights and defend the possibility of removing rights from the
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vicissitudes of political controversies, relying on the courts for their
defence. The dualist theory of democracy shares the lack of trust
towards transitory majorities, but does not conceive of rights as
demands which, for their intrinsic nature, precede and limit the power of
the popular will, expressed in “the higher law-making track.” According
to Ackerman, the constituent people preserve the possibility of reforming
or rewriting the fundamental rights contained in the Bill of Rights. If
one day, Ackerman supposes, the wave of religious fanaticism which has
swept the Arab world should arrive in the West and set off a polemical
reaction in the United States, leading to the revision of the First
Amendment75 and to the introduction of a new amendment in which
Christianity is elevated to State religion, a judge of the Supreme Court
would have the duty to consider such an amendment as an integral part
of the constitution. In Ackerman’s opinion, the plausibility of this
interpretation is supported by the silence of the constitutional text: while
the German Constitution explicitly excludes the constitutional revision
of fundamental rights, that of the United States is silent in this regard
and that is because, unlike in Germany, in the United States the author
maintains that “it is the People who are the source of rights”.76 “In this
sense, the dualist’s constitution is democratic first, rights protecting
second”.77

Being aware of the difficulty of basing this thesis on a textual inter-
pretation of the constitution, Ackerman conceives of the recourse to the
constituent power of the people as an “implicit resource” of the consti-
tutional system. Neither Reconstruction, the period in which, at the end
of the Civil War, the Thirteenth, Fourteenth, and Fifteenth Amendments
were introduced, nor the New Deal appealed to a regular application of
the procedures of constitutional revision provided for by Article V of the
constitution.78 In particular, with the Presidency of Franklin Delano
Roosevelt, the United States undertook a modern procedure of consti-
tutional revision, consisting in the promulgation of “amendment ana-
logues.” Through the strength which he derived from popular consensus
and from the support of the Democratic majority in Congress, in order
to enact the reforms of the New Deal Roosevelt persuaded the Supreme
Court to alter the rulings which had characterized the “Lochner Era”. To
that end, the President made use of the practice of “transformative
appointments”. In substance the constitutional “revolution” promoted
by Roosevelt did not produce written constitutional amendments but
instead was accomplished through a new interpretative practice by the
Court, facilitated by the nominations of new judges who were more
favourable to Roosevelt’s policies.
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It is above all this impossibility of writing down the transformations
introduced by the modern procedure of constitutional revision which
assigns to the Supreme Court a role that risks going beyond the techno-
bureaucratic tasks Ackerman would attribute to it. It is up to the Court
to interpret the will of the constituent people expressed through the
channels of constitutional politics. It is the Court which must ascertain
that there has come about one of those exceptional moments in which
the people or its leaders have thrown the switch which permits a shift
from the track of normal politics to that of constitutional politics. It is
again the Court that must determine the specific content expressed by
the constituent politics and must bring about, finally, a synthesis which
makes this content coherent with the preceding constitutional tradition.
In theory, only the constituent people can decide which rights are funda-
mental for defining its own political identity. But as a matter of fact,
without a revision of Article V, which allows the will of the national
citizenry (and not the will of the states) to amend the constitution, the
Court can always transform itself into something different from the sim-
ple custodian of the principles of the rule of law established by the
constituent people. If, moreover, as Waldron observes:

[O]nce the people begin disagreeing among themselves about how to interpret their own
past acts of higher law making, it is unclear why any particular interpretation of that her-
itage should be able to trump any other simply because it is endorsed by five judges out
of nine.79

In other words, it is not clear why the answer of the Supreme Court should
prevail over the alternative interpretations offered by the democratically
elected representatives of the people.

10 THE IRREDUCIBILITY OF THE CONSTITUTION TO
JUDICIAL RULE OF LAW

Against attempts to refound the judicial rule of law through a theory of
interpretation which ensures its neutral character, there are efforts by
some authors in the direction of a democratic constitutionalism, or
rather a constitutionalism which does not take Constitution and politi-
cal democracy to be in opposition. The rule of law in adjudication is,
according to this perspective, one of the values which a constitutional
system seeks to promote, but it is not the only one. If, for Ackerman, the
constitution is democratic in that it is the emanation of the constituent
people, other authors have sought a connection between democracy and
constitutionalism, underlining not so much the popular origin of the
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constitution as its being aimed at creating a democratic government. In
these theories, there is an emphasis on the need for a constitutional
democracy to allow room for dialectics among powers and democratic
decisions. From this perspective, the only legitimate function of the judicial
review of legislation is that of supporting the democratic process. It is
possible to read in this sense the views of Sunstein, which call for a re-
evaluation of the republican perspective present in the Federalist.
Sunstein proposes an interpretation of Madison in which attention is no
longer put only on the struggle among factions guided by the search for
selfish self-interest: individuals are not moved only by economic motives,
but also by a purely political passion which consists in the will to affirm
one’s own opinions.80 Madison’s political philosophy adapts in this way
liberal elements and republican elements, referring back to a republican-
ism which is close to the Machiavellian tradition. It is a perspective
which Sunstein distinguishes both from civic humanism and from
democratic pluralism.81

In Sunstein’s opinion, Madison had insisted on the possibility of a
“virtuous politics” without, however, yielding to overly optimistic
assumptions about human nature.82 In this liberal-republican concep-
tion, participation was no longer the supreme good, and neither was
freedom principally definable as self-government. According to the
“Founding Fathers”, Sunstein writes:

We might understand the Constitution as a complex set of precommitment strategies,
through which the citizenry creates institutional arrangements to protect against politi-
cal self-interest, factionalism, failures in representation, myopia, and other predictable
problems in democratic governance.83

The constitution performed a function of guarantor against every form
of arbitrary government principally because it required the government
to “provide reasons that can be intelligible to different people operating
from different premises”.84 The constitution, therefore, guaranteed a rule
of law in that it ensured a legislation which could be perceived as neutral
and therefore able to obtain a general consensus.

The ordinary political process, by virtue of its capacity to produce
principled decisions, recovers a central position in this vision, which
entails a reconsideration of the role of the Supreme Court within the
constitutional plan. In the theories of “rights foundationalists”, but also
to a certain extent in approaches such as those of Amar and Ackerman,
in which the judiciary acts as a temporary substitute for the will of the
constituent people during periods of normal politics, the Supreme Court
exercises great power as a check on legislative organs. Sunstein’s approach
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reduces the discretionary power of the Court, bringing it back within the
plan for the balance of different powers designed by the “Founding
Fathers”. From the option for a deliberative conception of democracy
comes the limitation of the activism of the Supreme Court to two main
types of cases: when the rights at stake are crucial in the functioning of
the democratic process and when there is the danger that certain minor-
ity groups do or will not receive equal treatment within the political
process.85

The deliberative function taken on by the Supreme Court in the twen-
tieth century through the exercise of the power of judicial review is
looked upon with suspicion by Sunstein for two reasons. The first is that
constitutional judgments operate by removing the controversial issues to
which they respond from the political arena. This operation, as stressed
by Holmes,86 can reinforce a political system, to the extent that it
manages to neutralize the struggle among inflexible factions: one can
think, for example, of the peace-making effect of having placed religious
questions outside the terrain of political struggle. On the other hand,
however, the problem arises of the democratic nature of institutions that
divert issues which are perceived as potential sources of social division
outside of the public arena.87 Sunstein maintains that “under such a
system, democratic processes would operate only when the stakes were
low, and the largest issues would be resolved behind the scenes or by
particular groups”.88 The second reason is connected to the idea that “in
all well-functioning constitutional democracies, the real forum of high
principle is politics, not the judiciary – and the most fundamental prin-
ciples are developed democratically, not in courtrooms”.89 According to
Sunstein, the pluralism of contemporary societies seems to obtain better
guarantees from a constitutional system in which the controversial issues
are not delegated to a restricted group of judges operating on the basis
of highly abstract theories, such as to block rather than stimulate the
intervention of the democratic deliberative process.

It is worth citing the example of abortion. When in 1973 the
Supreme Court decided with Roe v. Wade to make abortion a constitu-
tional right, it removed a hot issue from the sphere of political deliber-
ation, but the effects of this decision have been, in the opinion of many,
just as controversial on the political level. There are reasons to believe
that that ruling has sharpened, instead of neutralizing, the conflict
between pro-choice and pro-life forces. In a case like this, in Sunstein’s
opinion, the Supreme Court should have acted so as to favour a
reopening of the dialogue in the political sphere instead of closing the
discussion.
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What Sunstein writes about Roe v. Wade sheds light on his attempt to
restore a complex, articulated image of constitutionalism, which values
its structural component. A “minimalist” Court, which acts on the basis
of “incompletely theorized agreements” – i.e. seeking a ground where for
each specific case it is possible to reach a general agreement, without
arguing in depth the fundamental principles which may motivate the
choice – would respect the pluralism of contemporary societies and be in
line with the need to keep a dialectical relationship among the various
powers in both their horizontal and vertical separation. In this latter
hypothesis, the states’ autonomy would be guaranteed within a federal
system intended to allow a wide range of political solutions and
experiments.90

The strictly liberal conception of constitutionalism, stressing its
character as guarantor, tends to reduce it to a set of rights that can at any
moment be defended and claimed in the halls of justice.91 In this way it
depreciates the active role of citizens and the filtering function of the
political process. Furthermore, it ends up by eating away at the root
sources of social solidarity and consensus which are necessary for
correct, effective functioning of the democratic system. Instead, in
Sunstein’s republican interpretation, constitutionalism goes well beyond
legal certainty and the judicial protection of rights.92 But this does not
mean that the fundamental nature of rights is abandoned: they are
instead interpreted either as preconditions or as the result of a correct
political process. Sunstein’s liberal-republican constitutionalism,
although safeguarding the value of the rule of law, nevertheless does not
consider it the only or the principal virtue of a political system; it aims,
rather, at a dialogue among the constitutional powers which is useful in
making the political process more effective and in minimizing its
pathologies.

11 CONCLUSIONS

Dworkin, Ackerman, and Sunstein have an important merit: in different
ways, they have tried to reckon with the republican interpretation of the
rule of law which animated the constitutionalism of the “Founding
Fathers”, or rather with the idea that the constitution, to the extent that
it refers back to a law which the citizen is able to identify with, has much
more to do with building the identity of the political community than
with legal certainty. Yet, the intersection between civil rights and political
rights, which derived from the idea of the constitution as an emanation
of popular sovereignty, disappears beyond the horizon of the republican
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liberalism of Dworkin, where – as we have seen – it is not only the
ordinary political process that is depreciated but even the recourse to the
procedures of constitutional revision. Ackerman’s theory of dualist
democracy is more attentive to the risks which arise from the task, attrib-
uted to the courts, of periodically reconstructing constitutional identity,
even if it is through an expansion of the protection of rights. Ackerman
restores full dignity to the principle of popular sovereignty, but he seems
to conceive of it as being capable of producing rationality and consensus
only when it is expressed in the form of constituent power. It is likely
that, especially in a constitutional system over 200 years old, a more
frequent resort to constitutional revision could avoid the need for intro-
ducing significant innovations outside the procedures provided for by the
system. Ackerman’s republican-populist perspective ends up, however,
by depreciating “normal politics”, whether as a moment of creating and
reproducing institutional consensus, or as an instrument for guarantee-
ing rights and resolving social conflicts.

“Normal politics”, due to its deep roots in public life, allows legisla-
tors to make an evaluation of the impact of their own decisions on the
day-to-day life of citizens, something which is not possible during the
moments of “constitutional politics”, when public issues are addressed
in a highly abstract manner. This same capacity for evaluating the impact
of their decisions is, to a large extent, also denied the courts of justice,
for various reasons: the concentration of judicial activity on individual
cases; the technical training of judges; their restricted social origins
besides their character, which is not representative of the different
components of society. The courts’ difficulty in foreseeing and managing
the systemic effects of their decisions, as well as collecting information
on relevant social issues, should encourage an in-depth consideration of
the making the defence of rights the exclusive responsibility of the courts
of justice.

The effects of the courts’ intervention in issues of affirmative action
and abortion on the political system of the United States can be consid-
ered exemplary of the contradictory consequences of judicial politics.
The constitutionalization of abortion has radicalized the conflict
between pro-abortion and anti-abortion advocates, and has created at
the same time a paradoxical situation:93 a change in the jurisprudence of
the Court – possible also through the simple practice of “transformative
appointments”, i.e. the appointment of new judges – could overturn the
current situation and take away women’s right to abortion. At that point,
the way of ordinary legislation would be precluded and the only recourse
open to legislators would be the complicated procedure of constitutional
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revision. No less contradictory are the effects of the Court’s actions on
the question of minority rights. The actions of the Court in this case
appear to have served to conceal the limits of the welfare measures
adopted to date in the United States and, above all, to avert attention
from the social, economic, and cultural aspects of the ethnic and racial
issues.94

The judiciary can be an important support for the political process,
but the courts should not substitute themselves for collective discussion
within the public arena. In political debate it is not only agreement on
collective ends that is achieved, but also the choice of the means to
pursue the agreed-upon objectives, a choice no less relevant and no less
charged with tension. The role of guarantor of individuals’ and minori-
ties’ rights which the Supreme Court took on during the second half of
the twentieth century has contributed to directing political groups
towards the judicial solution of political conflicts. The reasons which
have pushed and continue to push in this direction are easily discernable,
considering the fact that action via the judiciary reduces the number of
actors involved in the decision-making process and is in general quicker
in the solution of controversial issues than is the legislative procedure.95

Issues of a political nature, prone to public discussion, tend to be put
forward in terms of demands to be made exclusively through the judici-
ary, with a considerably distorting effect: citizens are encouraged to think
that the recognition of rights can be achieved independently of any type
of political action or decision.

NOTES

1. On this subject there are different interpretations: Gordon Wood (The Creation of
the American Republic, Norton (NY): North Carolina Press, 1972), for example,
maintains that the first constitutions were written by the ordinary legislator, putting
off until 1780 – i.e. until the drafting of the Constitution of Massachusetts – the
moment in which awareness of the difference between an ordinary legislative process
and a constituent process emerged in a clear and explicit manner. I agree, here, with
the conclusions reached in the most recent work by Kruman, who corrects Wood’s
thesis: cf. M.W. Kruman, Between Authority and Liberty. State Constitution Making
in Revolutionary America, Chapel Hill/London: The University of North Carolina
Press, 1997. On changes in the conception of the Constitution in the United States,
see also G. Stourzh, “Constitution: Changing Meanings of the Term from Early
Seventeenth to Late Eighteenth Century”, in T. Ball and J.G.A. Pocock (eds),
Conceptual Change and the Constitution, Lawrence (KS): University Press of Kansas,
1988, pp. 35–54.

2. On the tension between politics and law in modern constitutionalism, cf. P.P.
Portinaro, “Il grande legislatore e il futuro della Costituzione”, in G. Zagrebelsky,
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pp. 5–6.
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important works, see B. Bailyn, The Ideological Origins of the American Revolution,
Cambridge: Cambridge University Press, 1967; G. Wood, The Creation of the
American Republic, 1776–1787; J.G.A. Pocock, The Machiavellian Moment:
Florentine Political Thought and the Atlantic Republican Tradition, Princeton (NJ):
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to the judgment which he expressed in the case of Marbury v. Madison. The case
which led to that decision was determined by the refusal of Jefferson and by his
Secretary of State, James Madison, to confirm the nominations to the office of
Justice of the Peace, among them that of John Marbury, made by President John
Adams at the expiration of his term (for this reason also called “midnight nomina-
tions”).

5. Against the decisions of the Court there is only the difficult and seldom used
recourse to constitutional amendments. It should be remembered, moreover, that art.
V of the Constitution makes the states and not the federal powers the protagonists
in the procedures for constitutional revision. In order to be valid, amendments must
be ratified by three-quarters of the states, something which, considering the differing
demographic densities of the individual states can produce effects that are paradox-
ical from a democratic perspective.

6. With the exception of the Dred Scott case (1857), with which the Court sanctioned
the legitimacy of the exclusion of Afro-Americans from the enjoyment of the rights
of citizenship, the Court rarely used the Bill of Rights to nullify acts of the federal
legislature until the end of the nineteenth century. Only after the Second World War
– and not differently from what took place in the other Western democracies – did
the Court mature a particular sensitivity towards questions of personal freedoms
and civil rights. For stimulating reading on the use of the language of rights in US
history, which underlines the impact of the reaction to totalitarianism on the twen-
tieth-century conception of rights, see R.A. Primus, The American Language of
Rights, Cambridge: Cambridge University Press, 1999.
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CHAPTER 5

RECHTSSTAAT AND INDIVIDUAL RIGHTS IN GERMAN
CONSTITUTIONAL HISTORY

Gustavo Gozzi

237

1 RECHTSSTAAT AND RULE OF LAW: AN ENDLESS
CONTROVERSY

Lorenz von Stein, one of the most important theorists of the Rechtsstaat
in the German-speaking area, wrote in 1869 that the Rechtsstaat was a
peculiarly German creation.1 Von Stein saw the origins of the notion in
the work of Robert von Mohl, who had reconstructed the history of the
concept of Rechtsstaat from Hugo Grotius onwards.2

What exactly did Stein mean? Did he mean that only the concept of
Rechtsstaat was peculiarly German, while there remained, notwithstand-
ing the various formulations, a single, identical state-form? Or did he mean
that the concept referred to a specific constitutional history that made it
impossible to compare the typical German state-form with other forms of
state? In my view, the second interpretation corresponds to Stein’s
intended meaning.3 As my first task, then, I will attempt to support this
point.

The question has also been addressed by Neil MacCormick, who,
however, reaches conclusions quite different from those that will be
defended here. MacCormick claims, in fact, that a comparison of the
German and English cases shows that Rechtsstaat and rule of law,
despite their different constitutional histories, rest upon the same
underlying principles.4 MacCormick singles out the following in particu-
lar: (1) the principle of legality, which is the same in the different
contexts; (2) the principle of the general validity of legal precepts;5 (3)
the principle of the public nature of laws; and (4) the principle of non-
retroactivity. These principles, aside from specific constitutional histories,
make up the same Western constitutional tradition.

However, when MacCormick discusses the significance of these
principles, he identifies them with the political values underlying the legal
system. These values, he claims, vary according to the different constitu-
tional histories. Thus for England the values are rooted in the tradition
of common law, which was elaborated by the courts and, which laid the
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foundations of the rule of law. In Germany, on the other hand, the
doctrine of the Rechtsstaat precludes the possibility of the primacy of
law over the state.6 Indeed, it is precisely in the relationship between law
and state – which in the German case is settled with the primacy of the
state – that the most significant feature of the doctrine of the German
Rechtsstaat emerges. Conversely, the English doctrine of the “govern-
ment of law” is most clearly distinguished by grounding the rule of law
on the superiority of law as proclaimed by the courts of justice.

A position similar to MacCormick’s is defended by Hasso Hofmann.
Hofmann, although he acknowledges that the term Rechtsstaat is specif-
ically German and does not correspond to the English phrase “rule of
law”, claims that the two terms are part of an overall development of
liberal thinking and political systems in Europe and North America.7

Important milestones in this overall development are the works of Locke
and Montesquieu.

The central principle that makes it possible to proclaim the universal-
ity of the Rechtsstaat is, according to Hofmann, the separation of
powers, which is derived from the assumption of a regimen mixtum, in
other words, from the underlying principle of balance.8 On the basis of
these observations, Hofmann regards the emergence of the Rechtsstaat
as the achievement in history of an idea that may well lay claim to uni-
versal validity. The issue of the Rechtsstaat, then, belongs to the internal
history of the constitutional development of the West. Consequently, if
any attempt is made to assert the relativism of the concept, reference
should be made not to the various national constitutional histories of the
Western world, but rather, in Hofmann’s view, to other cultures. In
particular, Hofmann stresses the different conceptions of human rights
in the Western traditions and in other cultures: suffice it to mention the
emergence in the West of an individual morality as opposed to the
centrality of an objective ethics (objektive Sittlichkeit) in other cultures
(e.g. in Asian or in African cultures).

Hofmann’s last point can hardly be denied but what does appear to be
problematic in his account is his attribution of both concepts to the same
liberal thought. If we are to fully grasp the difference between the two
forms of state, what requires investigation, rather – aside from the issue
of principles – is the system of political and constitutional relations that
held among the forces in play.

Thus Franz Neumann writes: “The essence of the Rechtsstaat consists
in the separation of the political structure from the legal system, which
alone must guarantee, independently of the political structure, liberty
and security. This separation is also what distinguishes the German
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concept of Rechtsstaat and the English doctrine, in which the sover-
eignty of the parliament and the rule of law are interconnected”.9

Neumann goes on to argue that the English bourgeoisie had succeeded
in transforming its will into law through the Parliament, while the
German bourgeoisie had found the laws already in place and strove to
refocus and interpret them in order to achieve as much liberty as possible
with respect to a more or less absolute state. On this basis, he concludes:
“The German doctrine could be called liberal-constitutional, and the
English one democratic-constitutional.”10

Neumann recognizes, then, the difference between the two concep-
tions, but his conclusion is rather problematic as he ends up by reducing
the German doctrine of the Rechtsstaat solely to its liberal version, thus
omitting the conservative perspective and neglecting the complex consti-
tutional solution that emerged after the foundation of the Reich in 1871.
Finally, before embarking on an investigation of the German model, we
need to examine one particular aspect of the English model, if we are to
achieve a thorough understanding of the differences between the two
constitutional perspectives.

Albert Venn Dicey, in his fundamental work Introduction to the Study
of the Law of the Constitution (1885), set out three basic characteristics
of the rule of law: (1) the supremacy of ordinary law; (2) equal status
before the law; and (3) the derivation of constitutional rights from the
individual rights proclaimed by courts of justice and parliament.11

It is certainly the third feature that links the meaning of “rule of
law” to the specific constitutional history of England. Dicey held, in
fact, that the English Constitution was pervaded by the rule of law
“on the ground that the general principles of the Constitution (e.g. the
right to personal liberty or the right of public assembly) are with us
the result of judicial decisions determining the rights of private
persons in particular cases brought before the courts”.12 He went on
to claim: “Our Constitution, in short, is a judge-made Constitution
and it bears on its face all the features, good and bad, of judge-made
law”.13

Dicey elaborated these considerations by comparing English constitu-
tionalism with the situation on the European continent. While in most
European countries the foundation of rights was a Declaration of
Rights, in England rights were based on the law of the land: they were
generalizations of judicial decisions confirmed by the laws of parlia-
ment, such as the Habeas Corpus Acts.

Thus while on the continent – Dicey considered in particular the French
and the Belgian constitutions – it was possible to modify the constitution
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following a special procedure, in England rights belonged to the consti-
tution, in the sense that they were grounded in the ordinary law of the
land, and could “hardly be destroyed without a thorough revolution in
the institutions and manners of the nation”.14 In short, Dicey high-
lighted the peculiarity of the English case, which he finds in the specific
constitutional guarantees of rights. This distinction was also valid for the
German doctrine of the Rechtsstaat, which in its final version, as we
shall see, allowed no primacy of law over the state. The German case was
also characterized by a particular evolution of the form of the
Rechtsstaat: from the liberal perspective of the first half of the nine-
teenth century to the consolidation of a substantially conservative
conception following the foundation of the Reich in 1871.

2 THE IDEA OF RECHTSSTAAT IN EARLY GERMAN
CONSTITUTIONALISM

An analysis of the transformations in the German doctrine of rights
during the nineteenth century may help to reveal the specificity of the
Rechtsstaat and its profound difference from the English case. If in
England, rights – as Dicey claimed – were the result of judicial decisions
that had contributed to forming the “law of the land”, in the German
states, the interpretation of rights varied from country to country and
underwent a complex evolutionary process characterized, on the one
hand, by the passage from natural law doctrine to positive law doctrine
and, on the other, by the replacement of the liberal perspective with an
essentially conservative view in the second half of the century, which
was in turn marked by the primacy of the state over law. An investiga-
tion into these transformations will make it possible to highlight the
constitutive elements of the German doctrine of the Rechtsstaat.

In general, it can be said that until 1871 there was, in the German
territories, a predominance of liberal ideas.15 Let us begin, then, by
attempting to define this liberal interpretation of the Rechtsstaat, paying
particular attention to the doctrines of fundamental rights.

The southern German constitutions (Bavaria, 1818; Baden, 1818;
Württemberg, 1819; Hessen-Darmstadt, 1820) reflected a process of
positivization of fundamental rights. In these charters, in fact, there was
no reference either to Urrechte (original rights) or to Menschenrechte
(human rights); but only to bürgerliche und politische Rechte16 (civil and
political rights) or to staatsbürgerliche Rechte17 (citizens’ rights). The
constitutional documents gave expression to a positivized conception of
fundamental rights; theory, on the other hand, was still split between
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natural law doctrine and positive law doctrine, and this tension was
relieved only in the second half of the century.

The beginnings of the theory of the Rechtsstaat were also marked by
the opposition between conservative and liberal perspectives. The former
conception was expressed in the work of Friedrich Julius Stahl, who
grounded his doctrine of the Rechtsstaat on the monarchic principle.18

He is the source of the following well-known definition of the
Rechtsstaat: the Rechtsstaat “must determine with precision and with
certainty the boundaries and the limits of its activity, as well as the free
sphere of its citizens, according to the modalities of law”.19

This was a legal formulation of the Rechtsstaat, which became
widespread during the nineteenth century and was taken up also by
authors of liberal orientation.20 Providing a political definition of the
limits of state action was, however, the responsibility of the monarch,
who was considered the interpreter of that Christian vision of the world
that, in Stahl’s view, was the foundation of the legal system. In this
conception rights were merely concessions by the sovereign, and only as
such did they constitute limits to the power of the government.21

The liberal doctrine of the Rechtsstaat, on the other hand, was divided
between natural law and positive law doctrines. On the liberal front the
different grounding of rights – natural law or positive law – expressed the
tension between doctrine, which strove for the recognition of the inalien-
able rights of man, on the one hand, and on the other the consideration
of the constitutional reality dominated by the monarchic principle and
resistant to the principles of the constitution-based state.

The natural law perspective was quite heavily influenced by the legal
doctrine of Kant,22 especially in the work of Carl von Rotteck. Rotteck’s
conception, built upon a natural law foundation, joined individual
original rights with the reality of the state in the doctrine of the
Rechtsstaat. He recognized, in fact, the rights, which each individual
bears in the state “not as a citizen, but as a legal entity” and, which could
be conceived of even “without the state”.23 These were rights over which
a majority decision had no legal power.

Among these rights Rotteck included in particular the right of
personality or freedom and noted that an individual, on entering a state,
became a free member of a free association in which he could confirm
and safeguard his rights.24 In short, following Kant, for Rotteck inalien-
able rights belonged to man as such, but could be realized only within the
union of the state.

Rotteck, like Carl Welcker,25 developed the natural law perspective up
to the elaboration of an abstract rational Rechtsstaat, which he was
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forced to adapt, however, to the existing reality of the constitutional
monarchy.26

Unlike Rotteck, Mohl developed his conception of the Rechtsstaat
from a perspective of positive law.27 In his analysis of the 1819
Constitution of Württemberg, he treated the reality of the state as a
condition, which imposed itself on human behaviour. Moreover, in his
study of public law in Württemberg he never spoke of original rights but
only of citizens’ rights (Rechte der Staatsbürger).28

Mohl’s analysis focuses on the written constitution and on the rights it
confers on the citizen. Only the Rechtsstaat – as distinct from the state of
patrimony, despotism, and theocracy – had citizens. These citizens were
granted a legal property (rechtliche Eigenschaft),29 by virtue of which
they enjoyed precise rights laid out in the Constitution (of Württemberg,
in Chap. III): equality before the law, protection of personal freedom,
freedom of thought, freedom of conscience, protection of property
before the state, freedom of movement, and freedom of enterprise.30 The
absence of reference to other rights, such as the right of assembly, did
not, however, exclude them. In a later work, in fact, Mohl elaborated the
general principles of the Rechtsstaat and extended the rights conferred
on citizens, including in particular the active and passive right to
participation in the political process, religious freedom, and the freedom
to create associations.31

The identification of the general principles of the Rechtsstaat derived,
in Mohl’s work, from the precise delineation of the aims of this form of
state: in the first place, the preservation of the legal system throughout
the state; in the second place, support for the rational purposes of
individuals, in cases in which their means are inadequate,32 but also
intervention on behalf of each member of the state in the “freest possi-
ble exercise and use of his forces”.33 The identification of the aims of the
state led Mohl to overcome the natural law approach and to interpret a
specific positive legal system – that of Württemberg – according to his
constitutional ideal.34

The problems we pointed out in the analysis of political theory
appeared also in the German doctrine of public law in the first half of
the nineteenth century. The doctrine of public law also revealed different
foundations of rights. The natural law perspective underlay the work of
Johann Christoph Freiherr von Aretin,35 whereas other authors, such as
Friedrich Schmittener, while attributing a natural law character to rights,
maintained that these rights, as such, expressed a merely ethical force; in
order to become rights they had to be recognized by the state legal
system through legislation and under the protection of the judiciary.36
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The guarantee of rights was the essential criterion of the Rechtsstaat.
Heinrich Zoepfl wrote that by Rechtsstaat was meant “the idea of a state
in which individual liberty is fully guaranteed”.37 Aretin declared that
the Rechtsstaat was a constitutional state “in which one governs accord-
ing to the general rational will and one aims solely for the common good.
By common good we mean the broadest freedom and security of all the
members of the civil society”.38

According to Aretin, it was the constitutional monarchy that best real-
ized this form of the state, since it solved the great problem of how to
reconcile “the power necessary to govern with the broadest possible
freedom of the citizens”.39 But who determined the possible space for
freedom? The answer to this question made it possible to outline the
architecture of the state-form, progressively defining the idea of the
Rechtsstaat.

Zoepfl held that subjects could claim their Volksrechte (people’s
rights) from the sovereign. The legislative power made it possible to
guarantee the people’s rights by posing them as natural limits (natür-
liche Grenze) to state power.40 The people, in fact, had a right to
autonomous legal production, in which it expressed its ethical con-
science (sittliches Bewusstsein) by participating in legislation through
the process of popular representation. Thus the German doctrine of
the Rechtsstaat gradually laid the foundations of rights in legislation
through representation. In this connection Dieter Grimm writes:
“Popular representation was the means by which early constitutional-
ism established the relationship between fundamental rights and the
legislature”.41

Finally, the doctrine of public law posed the problem – crucial for the
Rechtsstaat – of the relationship between statute law and constitution.
Zoepfl declared that the constitution expressed “the concept of legal
principles that are valid in a state from the point of view of the form of
sovereignty (Beherrschungsform) and government, that is from the point
of view of the organization of the state’s power and the rights of the
people and their reciprocal relationships”.42 Aretin asserted that the con-
stitution was “the law of all laws” (das Gesetz aller Gesetze),43 whose
precepts bound both the legislature and the representative assembly. In
particular, Aretin pointed out that certain constitutions, such as that of
Württemberg, declared null and void all laws that were in contrast with
the constitution.44

The constitution as foundation of the Rechtsstaat was recognized also
in the work of one of the most important exponents of German liberal-
ism, Carl von Rotteck. “The essence of the constitution”, he wrote,
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“consists in the national representation (National-Repräsentation), which
must express the interests and the rights of the people against the
government”. Only this representation was adequate to the task of “real-
izing the idea of the true general will and turning a state of force
(Gewalt-Staat) into a Rechtsstaat”.45

Yet the superiority of the constitution over statute law – which was
one of the essential principles of the liberal doctrine of the Rechtsstaat
and which could have become the basis for the compatibility between
Rechtsstaat and democracy – did not take hold46 in the reality of
German constitutional history, and even the constitutional foundation
of fundamental rights was abandoned for a merely legislative founda-
tion of rights in the realization of the Rechtsstaat, which consolidated
itself in the second half of the nineteenth century.

The positions of liberalism were given political voice in the constitu-
tional debates of Paulskirche47 and went into crisis with its failure. The
Rechtsstaat was conceived of as a state of fundamental rights that
considered liberty as the highest value.48 All the debates of Paulskirche
echoed this line; the national assembly wanted to make fundamental
rights the basis of German unity. Thus the delegate Georg Beseler, a
liberal exponent of the centre-right wing, who, together with Friedrich
Christoph Dahlmann, head of the Constitutional Commission, declared
that the fundamental rights had to be guaranteed constitutionally and
that, on this basis, it was possible to leave the police state behind and give
birth to the Rechtsstaat.49

In June 1848 the Constitutional Commission drafted an outline of a
Declaration of the Fundamental Rights of the German People, which
asserted the principle of equality before the law and rejected class
privileges, thereby eliminating any residue of feudalism.50 On 27
December of the same year, the Declaration of the Fundamental Rights
was proclaimed. In commenting on the introductory law, Theodor
Mommsen stated that the Declaration, “the Magna Carta of the
German nation, guarantee of liberty for all future generations, truly
contains what it promises: the fundamental rights of the German
people”.51

However, the Declaration of Rights was rejected by Prussia, which
already had its own constitution, ratified in December 1848, while
Bavaria and Hannover refused to publish it. Finally, the Fundamental
Rights were declared devoid of validity by the Federal Declaration of 23
August 1851.52 It was the end of the constitutional experience of
Paulskirche.
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3 THE CRISIS OF THE LIBERAL DOCTRINE OF THE
RECHTSSTAAT

The Paulskirche failure prevented the establishment of a liberal conception
of the Rechtsstaat, proclaiming the superiority of the constitution
among the sources of law and the pre-state character of rights (although
the doctrine did not lack, as we have seen, positive law readings in the
interpretation of rights). These principles were asserted in the doctrine but
they were not applied in German constitutional history in the nineteenth
century. The end of Paulskirche marked the beginning of the crisis of the
liberal perspective and the liberals ended up accepting a compromise with
the monarchic principle that guaranteed the rights of individuals in civil
society.

This position found expression in the work of Johann Kaspar
Bluntschli, who held that the natural liberty of man was a legal freedom
(rechtliche Freiheit), that is limited by law, and that consequently the
political problem consisted in finding “the right connection between
freedom and the legal system”.53 Legal freedom meant two things:
Volksfreiheit (people’s freedom), which was realized in the state, and
individual freedom, which was grounded “in the individual life of the
soul” (in dem Individualleben der Seele) that is in a reality that the state
was neither called on nor able to dominate.54

The relationship between the public law and the two meanings of free-
dom determined the different state forms. Bluntschli accepted the pri-
macy of the constitutional monarchy, which did not permit the “freedom
of the people” to become the “power of the people” (as in democracy),
and did not allow individual freedom to stray into anarchy. In constitu-
tional monarchy, by contrast, the “freedom of the people”, namely
political freedom, was an institution of the state, while individual liberty
belonged to private law and guaranteed the legal sphere of the
individual. In this way the terms of the compromise were clearly set out:
on the one hand, constitutional monarchy was accepted; on the other,
the state was obliged to “respect and guarantee individual freedom in the
same way as all private law”.55

Joseph Held, too, distinguished between civil rights and political
rights. The former – among which the right to property and personal
freedom – were not attributed to the individuals by the state but
belonged to each person as such.56 Political rights, on the other hand,
derived from the state and could be granted only by the state; in this
sense they were not strictly speaking rights but rather duties57 that
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subjects had toward the state. This understanding was also to be given to
employment in public office, participation in political elections, etc.

The liberal position, then, tended to guarantee, ultimately, from a
standpoint of positive law, the security of individuals’ rights and the
autonomy of civil society, but it had to accept the compromise with the
constitutional monarchy. After 1848, the most systematic formulation of
the compromise with constitutional monarchy, which was accepted by
liberal doctrine, appeared in Otto von Bähr’s work on the Rechtsstaat.

The first and fundamental step towards the creation of a Rechtsstaat,
according to Bähr, was the issue of a fundamental law (Grundgesetz) or
a constitution. The aim of a constitution, he wrote, was “the definition
of the rights and obligations with which the state, represented by its
organs, presents itself before individuals and the formulation of the rules
which govern the acts of the legal system within the organism of the
state”.58 Bähr continues to give formal expression to the superiority of
constitutionally posited principles, which determined the activity of the
organs of the state and the whole of relations between the state and the
citizen, but at the centre of his construct, as will soon be clear, lay the form
of legislative power.

Bähr used the foundation of the constitution to outline the structure
of the Rechtsstaat: in the first place, legislation. Laws established fixed
rules in changing social relations. “Legislation must take on the most
sacred good of the nation, the law”.59 And just as law came to maturity
in the conscience of the nation, so could legislation not be the product of
a single individual, but rather had to be the result of an agreement
between people and sovereign.

However, Bähr warned, law and legislation could find their true
meaning and genuine force (Macht) only where “they find a judicial
authority designed for their realization”.60 Accordingly, Bähr elaborated
his doctrine of the Rechtsstaat on the principle of representation and on
the need for a separation of powers. But his systematic construction went
further. He pointed out, in fact, that, in addition to legislation and
judicial authority, there was also the executive power, which expressed
“the life of the organism of the state”. The judicial power and the exec-
utive power were both subject to law, but in different ways. The judge
represented the legal system and his decisions were objective law, while the
executive power intervened not from the standpoint of the objective legal
system but rather on the basis of the subjective interests that it represented
on any given occasion.

It followed that adjudication and administration had to be separate
functions and that the safeguarding of the legal system performed by the
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judiciary was to be given priority. It was therefore necessary that the
administration be subjected to judicial power; this, wrote Bähr, “is an
essential condition of the Rechtsstaat”.61 Bähr’s logical treatment of the
question led him to identify the principles of administrative justice.62

This was undoubtedly one of the most important developments in the
liberal doctrine of the Rechtsstaat to ensue from the principle of legality
and from the need to subordinate the administration to a judicial
authority of public law in order to safeguard citizens’ rights before the
administrative authority of the state.63

For Lorenz von Stein, Bähr had the merit of recognizing the centrality
of popular representation in the legislative process and of having sup-
ported the independence of the judiciary from the sovereign. In a more
recent examination of Bähr’s work, on the other hand, Michael Stolleis
argues that by restricting the concept of Rechtsstaat to the safeguarding
of rights in administrative disputes Bähr formalizes the doctrine64 and
makes it non-political. This, according to Stolleis, is what characterizes
the specific German variant of the rule of law.65 Given the considera-
tions we have made thus far – with particular reference to the crisis of the
liberal doctrine of the Rechtsstaat – we are certainly induced to embrace
Stolleis’s interpretation.

The foundation of the Second Empire in 1871 gave birth to new con-
stitutional relations and the acknowledged superiority of the monarchic
principle became the foundation of a conception that completely
perverted the doctrine of the Rechtsstaat.

4 THE RECHTSSTAAT AND SUBJECTIVE PUBLIC RIGHTS

Beginning with Carl Friedrich von Gerber, passing through Paul Laband
up to Georg Jellinek, the conception of Rechtsstaat underwent a
profound transformation that marked the definitive defeat of the liberal
standpoint. The work of Gerber anticipated the orientation that was
consolidated with the foundation of the Second Empire. In his well-
known essay from 1852, Gerber recognized that the state did not absorb
the entire social life of men, since much of this life remained outside the
orbit of the state. There were, therefore, “people’s rights”, which consti-
tuted limits for state power, but these were not rights proper, i.e. subjec-
tive rights: these rights, he wrote, “remain merely negations, restricting
state power in the limits of its faculties; they are to be considered only as
limits of the monarch’s rights from the standpoint of the subjects”.66

In a later work this perspective was made systematic. Gerber stated
explicitly, in connection with the rights of the individual, that they were
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in no way to be considered “rights in a subjective sense, rather they are legal
propositions, that is precepts of objective law”.67 The issues at stake were
freedom of conscience, freedom to profess a scientific conviction, freedom
of the press, freedom of education and occupational choice, freedom to go
before one’s natural judge, freedom of assembly and association, freedom
to expatriate, and individual freedom of the person.

The individual liberties of the liberal tradition, which, from Locke to
Kant, had been recognized as belonging to men by virtue of their
common humanity, were now conceived of as a mere reflex of objective
precepts, that is as an expression of general laws. In this way, the balance
between the legal system and personal freedom that had been a mainstay
of liberal doctrine was overturned. Only the sovereignty of the state held
sway, and the Rechtsstaat was transformed into Staatsrecht (the law of
the state). In this connection Gerber stated quite clearly: “the force of the
will of the state, the power of the state, is the law of the state. Public law
is therefore the doctrine of the power of the state”.68

After the foundation of the Empire, Laband picked up on Gerber’s
doctrine, but formulating as given the premises that Gerber had merely
anticipated.69 In his words: “rights to freedom or fundamental rights are
precepts for the power of the state, which the state gives itself. These rights
constitute limits for the competence of officials and guarantee the
individual his natural freedom of behaviour in certain spheres, but they
do not constitute subjective rights of citizens. They are not rights, for
they have no object”.70

It was Jellinek’s task to formulate the doctrine of the Rechtsstaat in the
era of Wilhelm II. Although he substantially shared the positive law
approach of his predecessors, he distinguished himself from the doctrine of
rights of Gerber and Laband. Jellinek introduced the distinction between
(1) status passivus, (2) status negativus, (3) status positivus, and (4) status
activus, which constituted at the end of the nineteenth century, the most
systematic formulation of the doctrine of Rechtsstaat and individual rights.

The status passivus (or status subjectionis) referred to the situation of
the individual who has only duties – such as the obligation to perform
military service – and no rights. The status negativus (or status libertatis)
was the condition of a man who possessed the right to freedom. But
these rights were not conceived of from a perspective of natural law;
rather, the standpoint was that of historicism. “Although some would
like to make them appear as though they were the product of a general
theory of man and state”, he wrote, “nonetheless, in their specific
legislative form, they [fundamental rights] can only be explained
historically”.71
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This meant, at the same time, that constitutions acknowledged no
rights as pre-existing to the state and that constitutional precepts were
merely prescriptions addressed to the legislator. It is true that Jellinek
admitted that certain statutory precepts, such as those that recognize
freedom of religion, could have immediate validity, but in general con-
stitutional prescriptions required, in order to be valid, the actual action
of the legislator. In this sense, Jellinek concluded, the fact that the laws
enacted in conformity with constitutional precepts turned to the
advantage of individual interests was an effect of objective law, not the
satisfaction of any subjective legal claim.72

From Jellinek’s positive law perspective it was the law that provided
foundation for the rights to freedom. Indeed, he wrote that “every
freedom is nothing but the exemption from illegal constraints”.73

Nonetheless, Jellinek distinguished his position from that of Gerber
who, it will be recalled, had resolved the rights to liberty into objective
law. This position was tenable, according to Jellinek, only in a period
prior to the institution of administrative courts; the creation of these
agencies, however, had made it possible to recognize and safeguard “the
interest of the individual that was hidden in the formulas of the funda-
mental rights”.74

The status positivus (or status civitatis) referred to the state conferring
on the individual subjective public rights, that is to say a precise legal
capacity: the capacity to “activate precepts in the legal system” (Normen
der Rechtsordnung in Bewegung zu setzen) so as to spur the intervention
of an authority to annul an illegal administrative act”.75

Finally, the status activus (or status activae civitatis) consisted in
ascribing political rights to the citizen.

This systematic account of the Rechtsstaat in the era of Wilhelm II in the
second half of the nineteenth century rested on several precise principles:
1. The state possessed its own legal personality. Personality meant, for

Jellinek, the capacity to possess rights. The state had its own will in
which it expressed the will of a community. The conception of the
state as a “legal personality” was common to both Jellinek and
Laband.76 This position implied the superiority of the state over the
legal system. Jellinek stated, in fact: “It turns out that the state is a
purposeful entity constituted by human individuals ... which ... pos-
sesses its own will ...; it also turns out that the legal system, on the
basis of the above-mentioned de facto condition, which exists inde-
pendently, is able to regulate the formation of the will of the state. In
this way, the state, by creating its own legal system, establishes itself as
a subject of law”.77
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2. The state attributed to the individual a legal personality and, at the
same time, the capacity to demand legal protection from the state.
Jellinek pointed out that the person who granted the legal protection
and the one who was obliged to provide it were the same, i.e. the state.
It followed that the state could fulfil its obligation only by “limiting its
activity with respect to its subjects”.78

3. The rights conceded by the state were individual rights – subjective
public rights – which represented “an expansion of natural freedom”
and could be in no sense conceived of, as in Gerber’s doctrine, as a
mere “reflected right” of objective law.

These points allow us to assert that the Jellinek’s conception expressed in
the most systematic way the German doctrine of the Rechtsstaat in the
second half of the nineteenth century, a doctrine centred on the sover-
eignty of the state, on the legislative – and not constitutional – foundation
of rights, and on the criteria of administrative justice. Certain principles
of the liberal tradition – the pre-state status of rights, the primacy of the
constitution – had been completely lost.79

5 RECHTSSTAAT AND DEMOCRACY: COMPATIBILITY
OR IRREMEDIABLE OPPOSITION?

The foregoing considerations have shown the controversial character of
the German doctrine of the Rechtsstaat. Attention has been directed to
the liberal standpoint, the conservative interpretation (Stahl), and the
solution found through the compromise between liberalism and conser-
vatism. It was this last approach, which finally held sway, largely due to
the systematic work of Jellinek.

The great variety of doctrinal positions helps explain the current
difficulty in presenting an adequate interpretation, especially about the
relationship between Rechtsstaat and democracy. Can the two doctrines
be compatible, and, if so, what conception of the Rechtsstaat can democ-
racy coexist with? The plurality of answers serves to show how difficult
the problem is, which derives both from the present-day evolution of
democracy and from the lack of clarity on the various nineteenth-century
interpretations of the Rechtsstaat.

Werner Kägi accepts the possible coexistence of the two doctrines in
the state-form of constitutional democracy,80 in that the underlying
principles of both are oriented toward the same end. For this to be
possible, for Kägi, democracy must not be conceived of in Rousseau’s
terms as “totalitarian democracy”; rather, the majority principle must
operate within the limits of law. The people must not place itself above
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the constitution and the law, but must recognize rights that exist prior to
and above the state; it is on this basis that a democratic Rechtsstaat may
be built.81

However, this position expresses only a doctrinal point of view. In
particular, it takes into account only the liberal interpretation, which
builds the Rechtsstaat on the foundations of pre-state rights, and
considers democracy only in the version supplied by Rousseau. What is
needed is an examination of the actual constitutional reality in the
German area.

In nineteenth-century German constitutional history, liberalism
reached a compromise with the constitutional monarchy, on the basis of
which the House of Representatives and the Upper House, on the one
hand, and the monarchy, on the other, both contributed to the exercise
of the legislative function. Legislative precepts excluded the possibility of a
separation between politics and law in the sphere of legislation.82 In this
constitutional context, dominated by positive law, the legality of the admin-
istration and the “statutory reservation” were the principles of the
Rechtsstaat specifically designed to protect individuals from possible arbi-
trary action by the administration.83

After the First World War the unlimited power of parliaments aroused
the fear that majorities might violate the constitution. During the Weimar
Republic, the Staatsgerichtshof (the Constitutional Court of the Reich)
had been called on, on the basis of article 19 of the Constitution, to
examine issues of constitutionality that might arise within a Land or
between Länder, or between the Reich and the Länder. What is more,
there were other courts that were involved in examining questions of con-
stitutionality, such as the Reichsgericht (the Supreme Court of Appeal).

It was only after the Second World War that Germany instituted a
centralized richterliches Prüfungsrecht (judicial examination) of constitu-
tionality, which was entrusted exclusively to the Bundesverfassungsgericht
(Federal Constitutional Court). It is this turning point – which marks the
primacy of the Constitution over the legislator – that establishes the
insuperable contrast between the constitutional democracy of today and
the German Rechtsstaat, and makes democracy compatible with certain
liberal interpretations of the Rechtsstaat.84

The democracy established in post-war Germany elevated the Federal
Constitutional Court to “guardian of the Constitution” and made of it
a constitutional organ in the process of formation of political will. The
establishment of a system of constitutional justice eliminated all
possible tension between legality and legitimacy, and secured their full
coincidence.85
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It is worth pointing out that the conception of the constitution has
also undergone a transformation in German constitutional democracy
with respect to the Rechtsstaat: the Constitution no longer represents
merely a limitation of state power with respect to the freedom of the
citizen; rather it constitutes also “the legal positivization of the funda-
mental values of the life of the community”.86 We are dealing with
values or principles of justice, which postulate a “validity for all spheres
of law”;87 their realization, i.e. the creation of the social premises that
can make each individual’s freedom effective, is the necessary condition
of individual freedom.88 It is above all this overcoming of formalism that
makes the Rechtsstaat incompatible with the reality of contemporary
constitutional democracy.

The constitutionalization of fundamental rights and the primacy of
the constitution over statute law, then, make the gap between the
Rechtsstaat and constitutional democracy unbridgeable, or rather they
impose a redefinition of the contents of the doctrine of the Rechtsstaat.
Thus Grimm introduces the concept of a material as opposed to a formal
Rechtsstaat. Only the former, in his view, can coexist with democracy. It
consists in assuming a double legality: that of the constituent demo-
cratic decision, which lays down the principles of the constitutional
system and that of the legislative power. The first decision is based on
a broader consensus than can be attained by the legislator with major-
ity decisions. Contrasts between the two levels of decision can be
resolved only by the Constitutional Court.

The error of those who, on the other hand, claim a new formalization
of the Rechtsstaat89 – and, in Grimm’s opinion, a consequent return to
a positive law approach – consists in asserting the unlimited freedom of
the legislator. Rather, Grimm maintains, two-tiered legality (zweistufige
Legalität) “is none other than a synonym for constitution”.90

In the post-war period, Konrad Hesse, before Grimm, had also
distinguished between formal and material elements of the Rechtsstaat.
He had observed that the Rechtsstaat provides for the primacy of law,
but he added that in the German Fundamental Law of 1949 the primacy
of the law was identified with the primacy of the Constitution and that
“this separates substantially the principle of the present Rechtsstaat from
previous conceptions”.91 The constitutional limitation of state powers
corresponds to the conception of the formal Rechtsstaat, but the
Constitution binds the state agencies not only formally but also materi-
ally, by establishing ties of precise legal contents.

In short: the Rechtsstaat, on the one hand, shapes the reality of the
state through the constitution and legislation and, on the other, obliges
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all powers of the state to pursue the contents of law.92 In particular,
Hesse notes, the contents are those of the equality and dignity of the
person. This joining of formal and material elements is the foundation of
the “social Rechtsstaat”.93

Finally, Hesse admitted that the material Rechtsstaat is compatible
with democracy, since the principles of the former were in his view also
the principles of the democratic system. The Rechtsstaat and democracy
are underpinned by two different forms of legality, the former on the
institutional level and the latter on the political level. Democracy, in fact,
must realize through a participatory political process the principles that
the Rechtsstaat sets out as constitutional precepts. It appears clear, then,
that a reutilization of the concept of Rechtsstaat in the age of democracy
can only take place on the basis of a profound transformation of the
concept. The notion should be understood as constitutional (not legisla-
tive) and material (not formal) Rechtsstaat: a transformation, which
makes it utterly different from the nineteenth-century Rechtsstaat.
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CHAPTER 6

ÉTAT DE DROIT AND NATIONAL SOVEREIGNTY 
IN FRANCE
Alain Laquièze

261

In contemporary French public law doctrine, the notion of État de droit
has two broad meanings:
1. The state acts exclusively in a legal manner, i.e. it operates by means

of law. Since it is sovereign, the state founds and delimits the national
legal system, namely all of the rules it dictates to itself and those that
derive from them. As the source of law, the state is competent to
define its own competences.

2. The state is subjected to law: the objective pursued is that of framing
and limiting the state by means of law. Political power is framed by
law, by means of the following guarantees: separation of powers,
which implies in particular the independence of the judiciary from
political agencies; proclamation of rights and liberties; and judicial
review of legislation and administrative acts.1

These two meanings, which complement more than contradict each
other, are traditionally attributed to the État de droit, a concept elabo-
rated by jurists and designed for use by them. The French term is noth-
ing but a literal translation of the word Rechtsstaat, which received its
first theoretical treatment in the works of the German jurists Robert von
Mohl2 and Friedrich Julius Stahl,3 before the Rechtsstaat became a com-
monplace of legal doctrine beyond the Rhine in the second half of the
nineteenth century (Carl Friedrich von Gerber, Rudolf von Jhering, Paul
Laband, Georg Jellinek), which in turn was to have decisive influence on
the public law scholars in the Third Republic.4

The idea of a state limited by law was not unknown before the nine-
teenth century. Its seeds were already sown in the ancien régime. But
while in the modern period jurists made use of the theory of the rule of
law to place limits on the power of the state and, in particular, to limit
the omnipotence of parliament that derives from the theory of national
sovereignty, jurists prior to 1789 were primarily concerned to lay legal
foundations for the omnipotence of the monarch, the rights of the king,
in the face of the resistance the King encountered in the ordinary
exercise of his power.

P. Costa and D. Zolo (eds.), The Rule of Law: History, Theory and Criticism, 261–291.
© 2007 Springer.
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From the sixteenth century, royal authority was considered absolute.
But the term “absolute” was understood not as a synonym of dictatorial
or tyrannical but rather in the sense of independent, of “free person”,
free from any restriction. If the monarchy was independent from any
human restriction, the absolute government of the monarch, however,
was not considered as an arbitrary government. The monarchic writer
Louis de Bonald, following Bossuet, wrote at the beginning of the
nineteenth century:

[A]bsolute power is a power which is independent from the men over whom it is exercised;
arbitrary power is a power that is independent from the laws by virtue of which it is exer-
cised.5

No doubt, absolute monarchy was grounded in a rigorous and complete
notion of sovereignty, whose principles were the foundation of the state.
It is hardly necessary here to recall the works of French jurists who, from
Bodin to Jacob Nicolas Moreau, presented monarchic sovereignty as the
monopoly of coercive power, exclusively in the hands of the sovereign,
and which, as a consequence, ruled out the separation of powers or a
compromise among them. Cardin Le Bret, counsellor to Richelieu,
expressed this idea in a formula which is actually an axiom: “The King
is the sole sovereign in his Kingdom, and sovereignty is as indivisible as
the point in geometry.”6

Nonetheless, this doctrinal will to condemn any form of counterbal-
ance of power, any resistance to the overwhelming power of the king,
does not mean that the monarch’s power was unlimited. The French
monarchy was, to use Bodin’s words, a “royal or legitimate monarchy”,
namely a monarchy in which “subjects obey the laws of the Monarch
and the Monarch the laws of nature, and the subjects have natural free-
dom and the ownership of property”. These natural rights, however,
owing to their abstract character, did not seem to be easy to defend in the
event that they were violated by the king, unless an appeal was made to
some hypothetical right to resist.

In a society dominated by an intense corporate life, individual rights
had necessarily to be subordinated to reason of state. Individual freedom,
understood as the right to go where one likes or to act as one pleases, was
not at all guaranteed. The king could restrict or suppress this freedom
with a simple lettre de cachet. Freedom of conscience, freedom of speech,
and personal property were also scantily guaranteed in legal terms for
subjects whose “body and property” belonged to the King.7

Although individual rights were not protected from the power of the
sovereign – one could, therefore, only trust in the moderation of a
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monarch whose action aimed at the common good – it is true that the
French monarchy was provided with a legal status, if not indeed a con-
stitution, in spite of the term not having the meaning contemporary
jurists give it. The “monarchic constitution” was not a written
document, with a systematic exposition of rules about the government of
the state, but rather a mosaic of customary provisions, the most
important being the fundamental laws of the kingdom about the devo-
lution of royal power and the inalienability of royal property. Thus there
coexisted a law of succession (the principle of heredity and of the first
born, the principle of masculinity, the principle of Catholic faith), a law
of the inalienability of the crown, and a law of the inalienability of the
property of the crown, and the monarch had to respect all these laws.

Moreover, the power of the sovereign encountered legal limits in
customary law, which was very important as regards private law, and
likewise in the particular statutes of the provinces. Monarchic power also
had to come to terms with certain decision-making agencies, such as the
States General, which, however, had not been convened since 1614, and
the provincial States, which continued to assemble regularly in Brittany,
Languedoc, Artois, Flanders, and Béarn. The king also had to deal with
the activism of the sovereign courts and in particular with the parliament
of Paris, which, at the time of the Fronde and later in the reign of Louis
XV, demanded the right to be involved in the elaboration of laws.8

Despite these limits, the king remained the sole holder of sovereignty,
and it was to him that the final decision fell.

The Revolution was not to alter the terms of the problem substantially.
Certainly, there was a break with the past, in that the holder of sovereignty
was no longer the monarch but the nation. But the change in sovereign
did not alter the nature of sovereignty, which remained unlimited.
Furthermore, on the one hand the discovery, during the Reign of Terror,
that the people too could be oppressive and, on the other, chronic diffidence
towards direct democracy led many authors to distinguish between nation
and people and to exalt the representative model. The construction of the
theory of national sovereignty, already underway in Sieyès but completed
by the doctrinaires (Royer-Collard, Guizot),9 attributed power of a
quasi-royal nature to the representative organs which have the function to
make the law, i.d. the supreme expression of the general will.

The incontestable character of statute law, which remained dominant
in French legal literature throughout the nineteenth and into a good part
of the twentieth century, was already present in the 1789 Declaration of
the Rights of Man and of the Citizen, precisely at the time when the
revolutionaries were intent on building a hierarchical legal system in
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which the Declaration was to have a higher value than the constitution,
which, in turn, was to stand above statute law. The Rousseau-like mysti-
cism of the law can be found in many articles of the Declaration that
systematically refer to the legislative act to specify conditions for the
exercise of the proclaimed rights and their delimitation.10 It is found
again in the enunciation of individual rights heading the charters of 1814
and 1830, a circumstance which led the jurist Hello to write in 1848:
“The law keeps the promise of the Charter, that is, it serves to guarantee
our rights”.11

The Second Empire, like the Third Republic, resorted to statute law
when affirming fundamental freedom, such as freedom of assembly, free-
dom to organize in trade unions, and freedom of association. The
supreme nature of legislation, passed by a parliament acting in the name
of the nation, was further accentuated by the absence of any real coun-
terbalancing power. The judiciary occupied a subordinate position. The
negative memory left by the judicial parlements of the ancien régime did
not encourage the executive power to concede broad powers to judges.
The judges, who were regularly purged with each change in the govern-
ment, enjoyed neither the independence nor the powers necessary to limit
the action of the state. It is not surprising, then, that the American model
of judicial review of legislation received little attention, despite the
efforts of Laboulaye.12

As a consequence, the judicial protection of individual rights from the
abuse of legislators, an essential characteristic of the rule of law as we
understand it today, was not at all assured. It is not that the public law
theorists of the nineteenth century naively believed that legislation, like
the king, could not operate badly. A liberal such as Benjamin Constant
knew well that a law could be oppressive. Distancing himself both from
Rousseau’s conception of unlimited sovereignty and from Bentham’s
utilitarianism, which denied the existence of unalterable and indefeasible
natural rights, Constant held that a retroactive law or one prescribing
actions contrary to moral rectitude should not be applied. But this
refusal to apply an oppressive law was given voice, in fact, through the
exercise of the individual right to “resist oppression”, a right which is
purely illusory in practical terms, unless one contemplates revolution.13

As for the rest, Constant, in his defence of the limited sovereignty of
the state, relied on the control that citizens exercise over their
representatives.14

The issue of the oppressive law, though raised by certain illustrious
representatives of liberal thinking – in addition to Constant, we should
mention in particular Edouard Laboulaye – did not become central to
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the debate until the end of the nineteenth century. If state power was
considered dangerous, this indicated above all a problem with the
executive. It is understandable, then, that some authors defended “mixed
government” and the parliamentary regime, a state in which a responsible
executive is placed under the strict control of deputies.

The public law scholars of the Third Republic underlined the weak-
ness of the French state, dominated as it was by the theory of national
sovereignty and legislation as expression of the general will. This theory
undermined the safeguard of individual freedom. The Alsatian jurist
Raymond Carré de Malberg, in his Contribution á la théorie générale de
l’État, published in 1920, gave a precise characterization of what he
called the “legal state” as opposed to a genuine État de droit. Together
with him, other eminent jurists, working in the first three decades of the
century, elaborated the concept of État de droit, which was intended to
be not merely “a weapon against the system of the legal state”15 but also
fertile terrain for a considered reflection on the legal nature of the state
and its relationships with law.

In the following sections we will examine the decisive contribution of
the – essentially public law – doctrine of the Third Republic to the con-
struction of the concept of État de droit, but we will not fail to investi-
gate the more recent doctrinal debates on the État de droit. Even 100
years after its invention in France, the concept of the État de droit con-
tinues to stimulate controversies and, at times, polemics. While some
hold that it is being fully achieved, others believe that it is quietly
dissolving. Perhaps it is nothing but a horizon, a goal which is by defini-
tion impossible to reach.

1 THE DOCTRINE OF THE THIRD REPUBLIC: THE
CONSTRUCTION OF THE CONCEPT OF ÉTAT DE DROIT

The elaboration of the concept of État de droit by jurists of the Third
Republic certainly responded to an immediate desire to combat the
system of the legal state, which was characterized by fidelity to the sov-
ereignty of legislation. However, this elaboration also led to a reflection
on the relationship between state and law.

1.1 The État de droit versus the État légal

In his Contribution à la théorie générale de l’État, Carré de Malberg iden-
tified two principal differences between the État de droit and the État
légal which were both still present in the France of the Third Republic.
The first difference lay in the fact that, while the État de droit operated
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solely in the interest of the citizens and to safeguard their rights, the sys-
tem of the État légal was linked to a political conception according to
which the administrative authority was, in all cases and in all matters, to
be subordinated to the legislative organ, in the sense that it could only act
in execution of, or on concession of, a law. According to this conception
of the fundamental organization of powers, the administration was
always obliged to seek the legitimacy and the primary source of its activity
in a legislative text.

The second difference lay in the fact that the État de droit had a
broader range than that of the État légal. The latter tended merely to
guarantee the supremacy of the will of the legislative body and had no
implication beyond the subordination of the administration to the law.
The État de droit, on the other hand, being a safeguard of citizens’ rights,
was not limited to subjecting administrative authorities to administrative
regulations and to laws, but aimed also to subject legislation to constitu-
tional rules.16

The doctrinal critique of the État légal was above all a critique of the
unlimited power of the parliament in the Third Republic. The theory of
national sovereignty was intended to limit the power of the government
and to prevent those in power from believing they were the sole holders
of authority. But the development of the parliamentary system, which
tended to weaken the executive, and the extension of the right to vote in
the course of the nineteenth century had generated confusion between
the holders and the exercisers of sovereignty; in other words, there had
emerged an identification between the nation and its representatives. As
a consequence, national sovereignty had become sovereignty of the
assemblies. And the assemblies, bolstered by their popular legitimacy,
could pass whatever laws they wanted.17

It is understandable, then, that a considerable part of French doctrine,
with the significant exception of Carré de Malberg, resisted the German
theory of the self-limitation of the state, developed especially by Jellinek,
according to which the power of the state was not limited by an external
authority but by the state itself, i.e. by the law which only the state could
make. Since the parliament was the main source of laws at the time,
obliging the state to respect the law which it itself had created did not
entail any limitation on parliamentary omnipotence. Léon Duguit sum-
marized the prevailing view when he wrote that “a limit that can be
created, modified or suppressed at the discretion of those to whom it is
applied is no limit at all”.18

The theory of the État de droit as it was developed from the early
twentieth century presented a number of elements which assigned a
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primary role to legal mechanisms and pushed into the background polit-
ical guarantees like the imperative mandate and the referendum, both
tainted with a plebiscitary character. Most importantly, a hierarchic
structure of norms was asserted that did not merely establish the subor-
dination of administrative acts to statute law but also subjected legisla-
tion to the constitution or even to a declaration of rights with
supraconstitutional value.

Since the constitutional laws of 1875 were not preceded by a declara-
tion of rights, the question of the legal status of the 1789 Declaration
inevitably caused a doctrinal division. The debate on this issue involved
two sides. There were those, such as Adhémar Esmein and Carré
Malberg, who denied any legal status to the 1789 Declaration. For these
legal positivists, the Declaration was nothing but a set of abstract max-
ims waiting to be specified by future constitutional and legislative texts
and devoid, themselves, of any legal sanction. Separate from a constitu-
tional text, it could be nothing but a declaration of principles, a pro-
nouncement of philosophical truths that could not be considered as legal
prescriptions with the efficacy of the rules of positive law. Esmein dis-
tinguished “declarations” (which recognized in general individual rights
as “above and before positive laws”) from the safeguarding of rights by
means of genuine positive and obligatory laws. More precisely, Esmein
contrasted declarations to provisions laid down in a constitutional text,
which effectively assure this or that individual right to citizens.
Examining the various French constitutions beginning in 1791, the
author of Eléments de droit constitutionnel showed without difficulty that
most of these documents, from the constitution of 1791 to that of 1870,
made explicit provision for the guarantee of rights. The same could be
said of the American Constitution and, in Europe, of practically all
written constitutions.19

Authors like Duguit and Maurice Hauriou, on the other hand,
defended the legal status of the 1789 Declaration and its supremacy with
respect both to legislation and to the constitution. From this clearly
natural law perspective, the Declaration merely recognized pre-existing
individual rights and, by proclaiming them, granted them a supraconsti-
tutional status. Duguit wrote:

The system of the declaration of rights tends to define the limits imposed on the action
of the state and, to that end, formulates certain higher principles which both the consti-
tutional legislator and the ordinary legislator must respect. These higher principles are by
no means created by the declaration; the declaration solemnly ascertains them and
proclaims them. [...] In the system of 1789, there are three categories of law arranged in
hierarchical order: the declaration of rights, the constitutional laws and the ordinary
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laws. The constitutional legislator is subordinated to the declarations and the ordinary
legislator to the constitutional legislator. A fortiori, the ordinary legislator is bound by
the declaration of rights.20

Duguit added, challenging Esmein’s view, that the Declaration of Rights
preserved, in the Third Republic as well as in 1789, the status of positive
law, which bound even the constituent power. This claim, however,
appears to be more the manifestation of a conviction than the result of
rigorous demonstration.21

In the first edition of his Précis de droit constitutionnel, Hauriou
wrote:

Declarations do not have a merely moral value, as is often claimed; they have a legal sta-
tus. Certainly, they are not sufficient to consecrate in practical terms the freedoms they
proclaim, since they only contain the principles and do not assure the organization in
detail, without which any sort of application is impossible, but the declaration of princi-
ple that they contain has a value, since it legally establishes the principle of the freedom
proclaimed and contains a commitment of the state not to suppress this principle and to
promulgate organic laws, necessary for the practical regulation of that freedom.
Declarations of rights do not only have legal status; they also have constitutional status.
Certainly, the declarations are not incorporated in the text of the constitution, they are
the preamble, but this means that they contain constitutional principles that rank higher
in order than the written constitution.22

Although the supreme status of the 1789 Declaration was asserted more
emphatically in the first edition of the Précis de droit constitutionnel than in
the second, in the latter the author stressed that the Declaration continued
to preserve its character as a rule of positive law. The Declaration became,
in fact, “the constitutional text of the social constitution”.23

Asserting the legal status of the 1789 Declaration had two advantages.
First, it undermined the theory of the self-limitation of the state, since it
was admitted that certain natural rights external to the state were legally
binding on the state itself. Second, claiming that the legislator had to
respect not only the constitutional text, which contained only rules con-
cerning institutional relationships, but also certain individual rights
cleared the path for a more penetrating control over legislation.

But what was the conceptual framework, in a state marked by a pro-
nounced centrality of legislation, for the effectiveness of this hierarchy of
norms and for an efficacious guarantee of the individual rights placed at
the top of the hierarchy? The issue was raised, then, of the means of
reviewing legislation, a decisive instrument in the building of an État de
droit. Since examination carried out by a political organ was unani-
mously rejected, due to the negative experiences with the Senate in the
First and Second Empires,24 attention was naturally turned towards
some sort of judicial verification. The idea of a special constitutional
court, charged with reviewing legislation, was rejected by most jurists.
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For Duguit, an institution of this kind, entrusted with extensive prerog-
atives in questions of referring and annulment, would become a political
organ capable of acquiring too much power within the state.25 Similarly,
for Hauriou, a constitutional court, given its exclusive purpose, would
overshadow the legislator.26 This was a classic critique of the judicial
review of legislation, which had already appeared, for example, in
Tocqueville.27 In short, a constitutional review moving in this direction
did not seem feasible. In these conditions it is not surprising, then, that
many of the parliamentary bills in favour of a special constitutional
court which were presented between 1903 and 1907, especially on the ini-
tiative of the deputy Charles Benoist, and then submitted again in the
1920s had no success.28

Charles Eisenmann proposed the institution of a special constitu-
tional court in his essay La justice constitutionnelle et la haute Cour con-
stitutionnelle d’Autriche, published in 1928. If the Austrian system
seemed preferable to him, it was because it did not allow the question
of constitutionality to be raised in simply any court case and because
it provided a single, definitive solution. It was a single solution in that
it assured the unity and, by consequence, the visibility of judicial deci-
sions. It was definitive in that it allowed the annulment of irregular
laws, i.e. their definitive elimination from the legal system. Eisenmann
added:

Let no one claim that the legislator is precluded from creating law. No, he is still free to
create whatever he likes, but everything that he validly creates will be regular law. What
is more, in this way the certainty of law is guaranteed by means of the uniformity and
homogeneity of legislative law.29

Nonetheless, Eisenmann’s work, which drew on Kelsen and which was at
the same time a critique of the natural law positions of Hauriou, Duguit,
and Gény, was to have only very limited influence on the French doctrine
of his day. It was not until the Fifth Republic, and the institution of a
genuine centralized review of legislation, that the thought of the great
Austrian jurist became widespread.

Most authors in the Third Republic held that if there had to be a
review of legislation, this should be carried out by the ordinary judge,
who applied the technique of the objection of unconstitutionality. This
conclusion was reached by way of arguments of legal logic. In 1912,
Joseph-Barthélemy and Paul Duez, in an opinion on a Rumanian law of
1911, wrote:

The power and the duty of courts not to apply unconstitutional laws in a given trial does
not need to be consecrated in a specific text; indeed, one would need a formal text to take
the power to review legislation in general away from judges.
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These authors saw this as a “logical, natural consequence of the judicial
function”.30 Similarly, Duez drew all the consequences from the asser-
tion of the existence of a hierarchy among state norms. For Duez,

Legislation and Constitution have the same legal nature: both found or organize, in a
general, abstract, impersonal manner, rules of law. There is only a hierarchical differen-
tiation between the two: constitutional rules, placed on a higher legislative step, bind
ordinary legislation, just as the latter determines the limits to which administrative
regulations are subjected, the latter being a lower status legislative act. From a legal
perspective, the review of legislation against the constitution seems to be similar to the
review of regulations against legislation.31

Reviewing a statute against the constitution was, as a legal operation, no
different from reviewing a regulation against legislation. Hauriou also
accepted this position when he explained that “the declaration of the
unconstitutionality of a statute is not qualitatively different from the
declaration of the illegality of administrative regulations”.32

Legal logic seemed to suggest, then, that the ordinary judge should be
able to carry out a review of legislation, even in the absence of a precise
text that empowered him in this sense. There were many who shared this
view. Considering that the revolutionary texts prohibiting the interfer-
ence of the courts in the exercise of legislative power were no longer
valid,33 they admitted that the judge should have at least the compe-
tence to verify the existence of a law; he had the power to make sure
that the law was enacted in a legal and constitutional manner.34 This
was an examination of the external regularity of the law, which did not
concern the merit of the law; it was not a material examination of the
law. One can hardly avoid pointing out, however, an ambiguity in the think-
ing of French public law theorists of the Third Republic. Although
they were aware that the emergence of a true État de droit required the
material review of legislation by a judge, they had difficulty justifying
such a review on the basis of positive law.

There were two main obstacles to the organization of a genuine judi-
cial review. First, the principle of the separation of powers, since 1789,
prohibited the judge from interfering with the legislative function.
French public law continued to be dominated by the fear that a political
judge might usurp power. Hauriou attempted to dispel this worry by
arguing that the French system was based on the duality of judicial sys-
tems – a consequence of the principle of the separation between admin-
istrative and judicial authorities – and limited the role of the judge to
specific controversies. The judge’s function was limited to litigation, he
argued, and could not extend to the judicial creation of general rules
and, consequently, to a possible government by judges. Moreover, since
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both the ordinary judge and the administrative judge had to take a stand
on the constitutionality of laws, they should agree upon the grounds of
their respective decisions; this would necessarily lead to the search for a
compromise. Thus Hauriou concluded:

In these conditions, judges would play no political role whatsoever, as, on the one hand,
they would create no rule of law and, on the other, they would carry out no preventive
action. Political power can be defined as that which creates law preventively.35

In support of his position, Hauriou found in the decisions of the Tribunal
of Conflicts, Council of State, and Court of Cassation evidence that
French courts had carried out an examination of the merit of the consti-
tutionality of laws or, at least, an interpretation of constitutional texts.36

The second factor that blocked evolution towards a material review of
legislation was the absence of adequate norms of reference. There was,
in fact, no constitutional text during the Third Republic that set precise
limitations to legislation. Neither the constitutional laws of 1875, which
are remarkably concise, nor the 1789 Declaration of the Rights of Man
and of the Citizen, whose legal status, as we have seen, was contested by
many authors (which raises doubts as to the customary nature it was
supposed to have acquired through the creation of an opinio juris) laid
the foundations, without prior revision of the constitution, for the mate-
rial review of legislation.

In this connection, an investigation into the decisions of the Council
of State of the time is revealing. If the Higher Administrative Court rec-
ognized, in 1913, with the Roubeau decision, the legal status of the 1789
Declaration by means of the system of the general principles of law, it
did so only with the aim of annulling an administrative regulation that
contradicted the principle of equality. This did not mean, however, that
the Declaration had constitutional status. Indeed, this is exactly the point
made by an insightful commentator on the decisions of the Council of
State who observed that, in this case, the status of the Declaration was
not constitutional but legislative.37

In any case, Carré de Malberg was the most far-sighted of all since he
held that only a constitutional amendment modifying Article 8 of the act
of 25 February 1875, which established the procedure for the revision of
the constitution,38 would allow the introduction of a genuine review of
legislation. Carré de Malberg rightly saw that instituting this sort of judi-
cial review, as far as it would lead to a revolution in French public law,
was not conceivable without a textual basis.39

The impact of doctrinal constructions on the political life of the time
was to remain quite limited, at least as regards the full acceptance of a
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hierarchy of norms and its corollary, the review of legislation. However,
the doctrine was followed to some extent in the direction of a more
thorough examination of administrative action by the administrative
judge. This doctrinal exhortation in favour of a close judicial review of
administration constituted another element in the elaboration of the
concept of État de droit.

Some authors supported the recours pour excès de pouvoir, the annul-
ment of administrative acts which could be demanded by private parties.
In order to subject the state to law in an effective manner, it was neces-
sary to distinguish, within the sphere of the state, between the authority
that created law and the authority charged with sanctioning violations of
the law. For this reason the recours pour excès de pouvoir could not be
considered the same as a recours gracieux, since this would be appealing
to the goodwill of the administration, with no requirement that the
administration obey the law. The recours pour excès de pouvoir was, con-
sequently, a suit of litigation before a judicial authority. This position
perfectly fitted the idea that the administration should be obliged to
respect the law.40

In addition to arguing that the recours pour excès de pouvoir was con-
tentious in nature, public law doctrine supported the extension of the
acceptability of this type of suit, in particular to include taxpayers and
associations. It was clear, then, that the doctrine approved judicial deci-
sions that tended in this direction.41 Similarly, public law doctrine was
favourable to the extension of the types of acts subjected to the recours
pour excès de pouvoir. It may in fact seem perplexing, in the name of the
constitutional state, that the public power could not be subjected to law
in all its manifestations and that there should be administrative acts
which were not susceptible to legal examination. Thus some authors
were led to contest in particular the category of “government acts”. This
was the case of Léon Michoud and Henri Berthélemy, who denied the
existence of a homogeneous category of acts exempt from the recours
pour excès de pouvoir. If certain acts were not susceptible to suit, they
argued, this occurred on a specific occasion for a particular reason. For
example, vicissitudes of war were events of force majeure which allowed
neither damage claims nor grounds for annulment. Above all, these
authors criticized the notion of government acts imposing an artificial
distinction between governmental and administrative functions.42

Finally, it was in the name of the État de droit that jurists contested the
old theory of the exemption of public power from liability for damages
to private parties. This theory, whose justification lay in the idea of sov-
ereignty, was no longer admissible once sovereignty was considered as
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limited and once, in particular, the recours pour excès de pouvoir against
acts of the state was recognized as legitimate. For this reason, the
authors took a stand in favour of the theory of risk in administrative
matters,43 for the accumulation of liability, which allowed a person dam-
aged by a state official to bring a claim against the administration,44 and
of the liability of the state as legislator (although Duguit was alone in
supporting this last point). The other authors rejected the liability of the
state as legislator as politically and financially inopportune. They
feared, indeed, that such a responsibility might end up blocking legisla-
tion, increasing the expenditures of the state, and giving the judge exces-
sive political importance, since it would be up to the judge to establish
the amount of damages in the event of ascertained responsibility of the
state as legislator.45

1.2 The État de droit: a general theory of law and state

Like the German theory of the Rechtsstaat, the French theory of the
État de droit raised the problem of the nature of the state. In the wake of
Michoud, who in La théorie de la personne morale46 appealed to the
German legal literature to defend the thesis of the moral personality of
the state, French public law doctrine progressively adopted this concep-
tion, with the important exceptions of Duguit and Jèze, who considered
the notion an empty abstraction. For Carré de Malberg the thesis of the
legal personality of the state advanced by Michoud was “the very condi-
tion of the modern system of the État de droit”.

However, the French and the German conceptions of the state as a
legal person were not identical. In the German literature, the notion of
the personality of the state entailed that the organization of a people in
a state gave rise to a legal entity that was wholly distinct not only from
the individuals uti singuli who made up the nation but also from the
national body of citizens. Certainly, the nation was one of the elements
that participated in the formation of the state. But once constituted, the
state was not the personification of the nation; rather it personified only
itself. Not being the subject of the rights of the nation, it was only the
subject of its own rights. For certain eminent German authors like
Jellinek and Laband, only the state was a legal person, while the German
people was not a subject of law.

This theory separating the state and the nation could not be adopted
in France, because of the very principle of national sovereignty as it was
conceived by the French Revolution. By attributing sovereignty, that is
state power, to the nation, the Revolution made the two notions intrinsi-
cally connected. As Carré de Malberg stressed:
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By proclaiming that sovereignty, that is the power characteristic of the state, resides
essentially in the nation, the Revolution in effect implicitly consecrated, at the basis of
French law, the fundamental idea that the powers and rights of the state are ultimately
but the rights and powers of the nation itself. The state, then, is not a legal subject that
stands apart from and opposed to the nation: once it has been admitted that the powers
characteristic of the state belong to the nation, it must also be admitted that there is iden-
tity between the nation and the state, in the sense that the state cannot but be the per-
sonification of the nation.47

In these conditions, the nation had no distinct legal existence. The mem-
bers themselves of the nation could not be considered in their relation-
ships with the person-state as entirely extraneous third parties.48 Since
the terms “state” and “nation” merely refer to two different faces of the
same person, the state was, in Esmein’s words, “the legal personification
of a nation”.49

The thesis of the moral personality of the state was contested in par-
ticular by Duguit in his two major works on L’État, published in
1901–1903.50 His critique reappeared in Traité de droit constitutionnel.
Starting with the observation of society, Duguit, a disciple of the sociol-
ogist Durkheim, recognized on the one hand the existence of social soli-
darity, which gave rise to rules of objective law that each individual was
held to obey. On the other, there was individual will, which could be real-
ized only in conformity with the rules of objective law. For Duguit, the
quality of legal person could only be attributed to human beings, since
only they truly exist and have a will. Consequently, to speak of the per-
sonality of the state meant to drift into abstraction and fantasy. Since the
state had no real existence, there were only those who govern and those
who are governed, and the former were distinguished from the latter only
because they were the stronger of the two. Power was only de facto
power; it came from the fact that the governors were stronger, and it was
legitimate only when it acted in conformity with positive law. To cite a
formula used by Duguit: “The state is simply the individual or the indi-
viduals invested de facto with power, the governors.”51

Michoud vigorously rejected Duguit’s position. He stressed that legal
science was made up of abstractions and is premised upon theories that
classify real facts and induce from them general rules. He noted subtly
that Duguit also used imaginary creations when he employed the expres-
sions “those who govern” and “those who are governed”, which, in real-
ity, were not as distinct as he made them out to be. Moreover, to claim
that the will of the governors prevailed over that of the governed solely
because the former were stronger led to a risk of escalation: some could
be tempted to impose their will by force, if they felt it was more in
conformity with the rules of the law. Michoud considered the theory
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anarchic and incompatible with the needs of society.52 It would end up
turning the state into a phenomenon of pure force and not a necessarily
limited subject of law.

If the conception of the state as a person came to prevail in the doc-
trine, it should not be thought that it appeared in only one form.
Michoud, rejecting the contribution of the Willenstheorie, held that the
state was a subject of law not because it possessed a will – a collective will
would be impossible to demonstrate in any case – but because it was the
holder of rights corresponding to the national collective interest, which
was not identical with the particular interests of the individual members
of the nation. The emergence of a moral person presupposed, then, sim-
ply that within a group there existed, on the one hand, a collective inter-
est, distinct from the individual interests of its members, and on the
other, an organization capable of expressing a will that could represent
and defend this interest. Here, the will of the moral person was not the
natural will of the collective whole but the product of the legal organi-
zation of the community, since it was by means of this organization that
the community provided itself with representatives or with organs
designed to express its will.53

Carré de Malberg certainly came close to agreeing with Michoud
when he stated, against the proponents of collective will, that a will was
not a natural property of a collective whole. Realistically, any will
expressed in the name of a moral person was purely individual. It was
only after the union of individuals was organized legally – on the basis
of a deed – that the moral person was provided with a will. There was,
however, an essential difference between Carré de Malberg and
Michoud. For Michoud, the unifying organization that gave life to will
was simply a secondary element in the expression of moral personality.
The fundamental element remained the existence of a collective interest
distinct from individual interests. In this hypothesis, the moral personal-
ity was a social reality before being a legal reality, and this social reality
was founded on the collective interest. For Carré de Malberg, in line with
his legal positivist perspective, the moral personality was, by contrast, an
exclusively legal reality, founded on purely formal elements: the unifying
organization was the only founding element of the moral personality.54

The issue of the État de droit, then, led French doctrine to raise ques-
tions about the relationship between the state and the law. Authors like
Esmein and Carré de Malberg believed that there could be no law with-
out the state. Persuaded by the German theory of self-limitation, Carré
de Malberg held that the state was the sole creator of law as it alone
possessed a power of material coercion which guaranteed the execution
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of the legal rule and repressed the failure to apply it. There could be,
then, no power capable of legally limiting the state, least of all natural
law, as it was entirely devoid of any means of coercion. The state, there-
fore, was the source of law which limited its own power. Carré de
Malberg made a point of adding that it was through its legal nature that
the power of the state was subjected to law and thus limited.55

This theory of self-limitation met significant reservations in French
doctrine, as it was not considered to guarantee an effective limitation of
state power. The État de droit, then, required solid foundations, and law
had to be considered a reality distinct from the state. The appeal to the
principles of natural law, already proclaimed in the 1789 Declaration,
was a solution. This was the path chosen by Michoud, who maintained
that the powers of the sovereign state were limited by a higher rule of
justice which did not come from the group but rather preceded it. In his
words:

We admit that even above the limit that emerges from the social conscience of the group
there is another limit of an entirely ideal nature which is that of natural law, and that this
limit not only imposes itself on the organs of the group but would impose itself on the
group itself, if the latter could decide in some way other than through its organs.56

The question of natural law, discredited at the beginning of the twenti-
eth century by the growing success of sociology, was bound to be
replaced by the idea of objective law in French doctrine. The existence of
stable and unchanging norms, grounded in an unalterable “nature”, was
deemed incompatible with social dynamics. Thus attention was directed
to social conscience in search of a true foundation for legal obligation.
Duguit’s analysis was certainly an expression of this point of view.
Discarding all the “metaphysical” notions of public law (sovereignty,
moral personality, subjective law), Duguit believed that the foundations
and limits of the powers of the governors lay in objective law, which orig-
inated in social reality. Thus law was a social fact which took shape spon-
taneously in the conscience of men under the influence of two
sentiments: sociability, which exhorted men to punish acts that were
harmful to social solidarity; and justice, which strove to preserve equal-
ity for all. In this hypothesis, the state or, to use Duguit’s terminology,
those governing no longer played a determining role in the production of
legal norms.57

This conception of objective law, whose source lay in social reality,
reappeared in the works of the international law scholar George Scelle,
the sociologist Gurvitch, and the public law scholar George Burdeau.
But despite its popularity, this theory of the “social hetero-limitation” of
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the state met numerous objections. Not only was the theory criticized for
providing an inadequate explanation of how the rules of law take shape
within society, but doubts were also raised as to the solutions the theory
proposed to limit the powers of the governing over the governed. Once it
was admitted that the recognition of the validity of the acts of the gov-
ernors depended not on a determined legal system but on a sentiment
that emerged within society, only two alternatives were left: either a legit-
imate right to resist against oppression, with the obvious risk of anarchy;
or, to avoid running this risk, a presumption that the acts of the gover-
nors are compliant with objective law, with resistance against oppression
becoming a purely theoretical option.58

In the end, these reflections on the État de droit hinged upon the theme
of the legitimization of state power, since the dominant relationship of
the governing over the governed was transformed into a legal relation-
ship. The extent to which state power and the obligation of the governed
to obey were accepted depended on success in framing them legally. The
problem in particular was the legitimization of public law and adminis-
trative law, since the study of the État de droit led to an awareness of the
particular nature of state power and, therefore, of the need to provide a
specific legal framework in derogation of common law. This legitimiza-
tion had to also take the role of jurists into account, since jurists had
become major actors in this modern État de droit, which resulted from
the progress of civilization as opposed to the barbarity of the police
state. More than the lawyer or the law professor, it was the judge who
turned out to be the main figure in this government of jurists.59

This last lesson of the elaboration of the constitutional state in the
Third Republic was slow to take hold. The image of a competent and
impartial judge, capable of taking a stand against political power, did not
become real in French society until the last decade of the twentieth cen-
tury, which is a clear sign of how current the terms of the debate are.

2 THE CONTEMPORARY DISCUSSION ON 
THE ÉTAT DE DROIT

It would be mistaken to believe that we are now witnessing the end of the
history of the concept of the État de droit. As the notion is an essential
element of liberal Western societies, it could hardly escape the rekindled
interest of doctrine in the wake of the collapse of communism. What is
more, in French law a transformation has taken place which, especially
with the expansion in the decisions of the Constitutional Council, has
deeply eroded the belief in the myth of legislation, understood as the sole
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expression of general will. While some contemporary authors evoke the
achievement of the État de droit, others, pointing to the multiplication of
legal systems and norms, are more inclined to speak of its dissolution.
Given these two points of view, it is the role of legal doctrine to search
for solutions to improve the État de droit in France.

2.1 Accomplishment or dissolution of the État de droit?

The institution of the review of legislation was certainly one of the most
important elements in the advancement of the État de droit in France
under the Fifth Republic. It is significant that the introduction of a
review of legislation in the Constitution of 4 October 1958 was followed,
a few years later, by the recognition of the legal status of the preamble of
the same constitution, which in turn refers to the 1789 Declaration and
to the preamble of the Constitution of 1946.60

This can scarcely be pure coincidence. It must be seen, rather, as proof
that an effective legal examination of legislation requires the assumption
of individual rights as principles of constitutional rank, as was pointed out
by the public law theorists of the Third Republic and some members of the
constituent assembly of 1958, in particular Pierre-Henri Teitgen.
Nonetheless, it is clear that the myth of legislation as expression of the
general will was slow to die, since, after 1971, doubts were still raised as to
the constitutional status of all the rights proclaimed in the 1789
Declaration. The Constitutional Council, in the decision of 16 January
1982, confirmed that the Declaration enjoyed full constitutional status
and subjected the legislator, as well as “all the organs of the state”,61 to
the Constitution or, rather, the complex of constitutional norms of
which the constitutional text was stricto sensu but one component.

One contemporary constitutional scholar, Louis Favoreu, has seen in
this the full and complete achievement of the État de droit in France, in
that the legislator is held to respect higher rules by a judge who could
subject him or her to sanction. While in the État legal the respect for the
hierarchy of norms was founded on the principle of legality, in the État
de droit this respect rests on a “principle of constitutionality”, which has
replaced legality. Legislation is no longer “the source of the sources”;
rather, it is “no longer anything but one source among many others”
(Alessandro Pizzorusso). The constitution has become the central text
that distributes the normative competences, under the surveillance of the
constitutional judge, a situation which prevents legislators from freely
extending or restricting their own competences as they did before. This
is, then, quite distant from the theory of national sovereignty, under-
stood as a theory of parliamentary sovereignty.
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Constitutionality has substituted legality as the vehicle of the essential
values of society. It is constitutionality, and no longer legality, that is
considered as guarantor of the essential content of fundamental rights.
With the recognition of the constitutional status of both the 1789
Declaration and the Preamble of 1946, there is a reduction in the range of
application of Article 34 of the French Constitution, which provides, in
particular, that the law should establish the rules about “the fundamental
guarantees granted to citizens for the exercise of public liberties”. There is
also a reduction in the importance of, and interest in, the general princi-
ples of law, principles which span laws and stand above decrees, forged by
the administrative judge to allow a closer control over administrative
acts.62 In this perspective, legality becomes a simple component of con-
stitutionality.

It was, moreover, again Favoreu, who saw to the reprint in 1986 of
Eisenmann’s work Justice constitutionnelle et la Haute Cour constitution-
nelle d’Autriche, which made it possible to assess the modernity of
Eisenmann’s position and which contributed to the further diffusion of
Kelsen’s views among French constitutional scholars. It is worth noting
that the manual Droit constitutionnel, edited by Favoreu, contains a book
entitled L’État de droit, which is heavily influenced by Kelsen: the state is
now merely a legal system or a “normative system which is globally effec-
tive and provided with sanction”. As a result, the state becomes confused
with law, which makes the État de droit entirely pleonastic, at least in its
material dimension. All that is left is a formal conception of the État de
droit that rests on the hierarchy of the norms.63

One could maintain, moreover, that the État de droit has been com-
pletely and definitively achieved in France since the ordinary judge and
the administrative judge have agreed to examine legislation with respect
to treaties, even subsequent ones.64 By now, and given the subordinate
character of legislation, the questions to raise seem to be only questions
of jurisdiction, relating to the functions of the constitutional council, the
ordinary judge, or the administrative judge. Could an administrative
judge, for example, one day decide to accept an action founded on the
unconstitutionality of a law?65 All this seems increasingly plausible since,
in parallel with this evolution, the administrative judge has further
strengthened his control over the administration, for example with the
near disappearance of the category of the so-called measures of internal
order.66

Nonetheless, some scholars67 are far from being convinced by these
steps forward made by the État de droit and point their finger at its
dysfunctions, which, in their view, will lead towards its gradual dissolution.
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Thus the inflation of legal norms, which is not typical of France but
must be measured with the yardstick of the European model of the wel-
fare state, has been harmful to their comprehensibility and has hindered
citizens’ access to the law. In its public report of 1991, the Council of
State pointed out that between 110 and 120 laws were passed every year
compared with the 80 per year at the beginning of the Fifth Republic,
and that there were some 80,000–90,000 applicative decrees in force.
Similarly, it has been calculated that, in the last 30 years, the average
length of normative texts has increased by 35%.68

Indeed, there has been a multiplication of diverse and increasingly
technical texts which, trying to be more faithful to changing reality, are
renewed ever more quickly. The increase in the number of rules, then, is
accompanied by an increase in their instability. This paves the way for a
legal system which, as has been noted, is no longer characterized by
being “systematic, general and stable, the traditional features of the sys-
tem which testified to its ‘rationality’”.69

But some also complain that the legal rules, and above all the laws, are
poorly written, that their contents are often too programmatic and
imprecise, which is detrimental to the prescriptive character of the rules
of law. This soft, flexible law damages both the credibility of texts and
their effectiveness. The legislator, whose work is often called into ques-
tion, indirectly assigns a far from negligible role in rewriting the law to
that authorized interpreter who is the judge.

Not only is there a profusion of texts, but the sources of law are also
multiplying: law no longer originates exclusively internally; increasingly
there are European Union and international sources, and such law of
external origin is at times applied on national territory without any rati-
fication measures. And what should be said about the plethora of fun-
damental principles, consecrated and guaranteed by French
constitutional texts, the European Convention on Human Rights, and
the Charter of Fundamental Rights of the European Union, which mul-
tiply the number of courts liable to intervene in this sphere
(Constitutional Council, European Court of Human Rights, Court of
Justice of the European Communities, etc.)?

There can be little doubt that an increasingly fragmentary and com-
plex legal system is apt to lose its efficacy. The État de droit itself is
unavoidably affected by this evolution. How can private parties benefit
from its advantages if they do not know their rights with precision or if
access to these rights becomes ever more difficult? It should be pointed
out that recent legal debate has been quite concerned with the notions of
security of law and legitimate trust, which are presented as effective
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means to protect citizens against excessively abrupt changes in the laws
in force and provide them with more readable and transparent normative
texts.70 This debate will surely be further fuelled by the steps made in the
decisions of the Constitutional Council, which has seen the accessibility
and intelligibility of laws as a goal of constitutional rank.71

Is it necessary, as Jacques Chevallier suggests, to accept in any event an
État de droit that is intrinsically bound to be imperfect and incomplete,
and which carries the seeds of self-destruction, since the enactment of
too much law kills the law?72 In short, law, in this view, suffocates what it
was designed to protect. One could go even further and say, as Michel
Troper does, that either the État de droit is a tautology or it is a contra-
diction in terms. In a word, it is impossible.73 For Troper, it is illusory to
hold that the state can be limited by the law. Either the law is a product
of state will, and in that case there will be no limitation of the state,
unless this is what the state wants (and here we return to the classic cri-
tique of the thesis of self-limitation); or the state is limited by a law that
is external to it, i.e. by natural law. But in this case the theory of the État
de droit is incompatible with sovereignty and democracy. If one admits,
indeed, that democracy is a system in which the people are sovereign,
and that sovereignty is an unlimited power, a people which is subjected
to higher rules ceases to be sovereign.

Furthermore, since the rules of natural law cannot be known directly,
in order to identify and interpret them uniformly men would be needed
who are specially authorized to this end; this, in turn, entails choices
based on value judgements. Since the content of natural law cannot be
the object of certain knowledge, it would be necessary for specific
persons – and here one must think of judges – to make decisions which
actually cannot but express their preferences. In other words, “the État
de droit thus conceived is not ... a state subjected to law but a state
subjected to the judge”.74

2.2 Is it possible to improve the État de droit?

If one follows the arguments of Troper, any attempt to improve the État
de droit is a vain enterprise, since the État de droit is in any case purely a
linguistic illusion. Even if one rejects the ultimate consequences of this
reasoning, one can hardly deny the pertinence of placing the judge at the
centre of this state supported and limited by law.

Never in the past had French society, little attracted as it was by the
realm of legalism and litigation, placed such importance on the judge.
The rapid rise of judicial power, even in the most controversial political
affairs, has led some to say that it has become a “third power”,75 situated
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between the people and its representatives. Of course, there might be rea-
son for concern over this omnipresence of legal operations, which
reflects a certain social pathology and a crisis of the political sphere.
Some authors, who have seen the judge as an executioner, with no legiti-
macy, have in any case expressed their concern.76

The question of the legitimization of judges is fundamental, given that
they have new powers that have led them to censure political acts, and
even question the actions of certain political representatives. As regards
the Constitutional Council, some of whose decisions, particularly in the
1980s, have been criticized for usurping the legislative power, the doctri-
nal literature has worked out a number of solid arguments to justify the
Council’s role as the reviewer of legislation. The review of legislation is
first of all entirely democratic to the extent to which it allows the parlia-
mentary minority to express itself and to contest a decision of the par-
liamentary majority before the constitutional judge. Moreover, and the
claim has been substantiated by the decisions of the Constitutional
Council, the review of legislation can serve to defend the competences of
the legislature against the trespassing of the government. What is more,
a constitutional court contributes to the balance between democratic
institutions establishing, for each organ of the state, the extension and
the limits of its constitutional jurisdiction. The Constitutional Council
expressed this idea clearly when, in the decision of 23 August 1985, it
declared that “legislation expresses the general will only if it respects the
Constitution”. One could even claim that the constitutional judge con-
tributes to the functioning of a better democracy by participating in the
creation of legislative norms. By virtue of its ability to interpret and even
to censure the law partially or wholly, the Constitutional Council could
be considered a genuine co-legislator.77

Finally, it has been pointed out that the members of the Constitutional
Council are appointed by political authorities and that their legitimacy
depends on the acceptance of the agencies subjected to their control, as
well as by the consensus of public opinion.78 Actually, however, the issue
of democratic legitimization is less pertinent to the constitutional judge
than to the ordinary judge, and in particular to the civil judge, who stands
in the front line of political affairs. Some authors argue that the source of
legitimacy is to be sought in the dimension of impartiality, essential to the
function of judging: an impartiality that must be guaranteed by true
independence in career advancement and must find expression in the dis-
tance between the judge and the parties in the case. Moreover, legitimacy
– so goes the argument – derives from the judge’s ability to represent com-
mon values and to bring out the fundamental principles of liberal
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democracy, especially watching over respect for the law and the guaran-
tee of individual rights.79

Another option for reinforcing the legitimacy of judges is to have
them elected by citizens. But aside from the fact that the election of the
judiciary is diametrically opposed to the French tradition, it is far from
certain that a reform of this kind would underpin legitimization.
Moreover, wouldn’t an electoral procedure, which forces candidates to
engage in an electoral campaign and to commit themselves to pro-
grammes, risk damaging the primary vocation of the judge, which is
impartiality?

There appear to be three paths towards improving the legitimacy of
the judiciary. The first involves the reinforcement, if necessary, of the
independence of the judge. A recent plan for constitutional reform
moved in this direction, proposing a radical break between govern-
ment and investigating judges. It proposed, more precisely, that public
prosecutors should be appointed by the executive, with the approval of
the Higher Council of Justice,80 thus conferring on this institution the
true power of appointment. The project was also designed to prevent
the Minister of Justice from giving any sort of instructions to the
attorney’s office within the context of an investigation. However, this
reform was sunk at the beginning of 2000. The government’s eternal
fear of judges and the desire to preserve a centralized judicial policy
certainly played an important role in a debate which was not free from
ulterior political motives.

Another path involves the search for the responsibility of the judge as
a consequence of the extension of his competence. The difficulty
allegedly lies in finding a viable solution. Certainly, one could object that
this responsibility already exists and is provided by the statute of the
judiciary, which lays down a system of civil, criminal, and professional
responsibilities. But wouldn’t it be necessary, with a further gesture of
courage, to institute a genuine constitutional responsibility for judges?
This is the position argued by Denis Salas:

Judicial power cannot be recognized in its entirety, de facto, unless there is an equivalent
sanction at a symbolic level. How can one call for an external check on politicians if, at
the same time, it is tolerated that judges are judged only by their own peers? Does polit-
ical responsibility exist only for politicians? A Higher Council of Justice with a more
open composition would not be sufficient. We would need to conceive of either a new
procedure consecrated in the Constitution or a Higher Council composed exclusively of
non-judges. When the time comes, the judge would be required to justify his most serious
errors before a predominantly political audience. The democracies with a strong judici-
ary have long recognized this sort of responsibility: this is the case of impeachment in the
common law countries and Richteranklage in Germany.81
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We are dealing with a major enterprise requiring a revolution in mentality.
It is hardly likely that such an endeavour will be successful in the near
future. But on this point the examples drawn from comparative law,
particularly in the countries near France, may be of considerable aid.

One might well ask, however, whether the most effective way to
consolidate the authority of the judiciary, and consequently of the État
de droit, might not simply be to provide supplementary means in terms of
personnel and space. The inadequate number of judges, who are no more
numerous than at the beginning of the century while the number of cases
has exploded, at times forces some courts to apply the rule of collegial
collaboration with elasticity. Thus a decision signed by three judges may
actually have been studied by only one. The obvious lack of judges leads
in any case to serious delays in procedure. Recent studies have shown that
the main criticism levelled against the judicial system by those awaiting a
decision was in regard to the time required to deal with the cases and to
appoint the judges. It is evident that the function of judging today seems
more like clever bricolage than rational organization. If the judges do not
have adequate means to perform their jobs, it is clear that responsibility
lies with the political power that controls the purse strings.

An improvement in the État de droit also requires a renewed consider-
ation of individual rights and of the best ways to guarantee them. It
would be useful to put order in the multitude of rights called fundamen-
tal, recognized by the European Court of Human Rights, Constitutional
Council, Council of State, and Court of Cassation.

The limitless extension of fundamental rights raises an insurmount-
able obstacle: in general, not everything can be fundamental; otherwise
nothing is fundamental any longer. Moreover, not all fundamental rights
can be equal, since there may be incompatibilities, and one may have to
give way to another. In other words, the more the character of “funda-
mentality” is spread out over different rights, the greater is the risk of
collision between the fundamental character of rights and the need to
relativize them. Etienne Picard has proposed instituting a “scale of fun-
damentality”.82 At the top of this scale Picard places the principle of the
pre-eminence of law, which establishes the pre-eminence of the funda-
mental rights. At its side stands the principle of human dignity against
all forms of degradation, which was recognized as a constitutional prin-
ciple by the Constitutional Council in July 1994. Picard writes:

These then are the two combined principles which found the fundamental rights in that
they must be, in principle, pre-eminent and can, all things considered, prevail on the prac-
tical terrain: the pre-eminence of the person founds the pre-eminence of his rights; the
pre-eminence of the law is simply the pre-eminence of rights.83
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The merit of this “scale of fundamentality” lies in its attempt to found a
substantial hierarchy of fundamental rights which is free from a purely
formal vision of the hierarchic structure of the legal system. And
although the substantial hierarchy of fundamentality cuts across this for-
mal hierarchy, since certain principles can be consecrated by norms of a
different status, it is evident that the formal hierarchy has been to a con-
siderable extent conditioned by the substantial hierarchy: thus the
Constitution consecrates the “more” fundamental principles, statutes
concern the “less” fundamental principles, regulations deal with princi-
ples of even lesser importance, and so forth.

In sum, a reflection on the identity and value of fundamental rights is
of the utmost importance as it confers content and spirit on a purely
formal hierarchy of norms that otherwise seems at times useless. It is pre-
cisely because the État de droit is not merely a legal system, a system of
norms, that reflection on fundamental rights is necessary; the more so if
it is true that their constitutional consecration in the various European
countries, France among them, has been a source of freedom for indi-
viduals, if not indeed of social peace.

Could fundamental rights bind not only the legislator but also the
constituent power? At stake here is the issue of supraconstitutionality.
Stéphane Rials, in an essay which appeared in 1986 in Archives de
Philosophie du Droit, rekindled a debate which had died out back in the
1930s.84 Arguing from a natural law perspective, the author seeks to pro-
vide an inventory of supraconstitutional principles that could be applied
in judicial review of constitutional laws. He singles out a principle of
respect for the life and dignity of the person, a principle of the organi-
zation of power entailing its regular circulation as well as procedures to
temper it, and, finally, a principle of “subsidiarity” according to which
organizations are subsidiary with respect to the person.

The project, however, has attracted no followers.85 French doctrine
has decidedly rejected supraconstitutionality, above all in the name of
its adherence to positive law. In France, the judicial review of constitu-
tional legislation is impossible, as the judge receives power from the
Constitution and not from the law itself, as is the case in the countries
of the common law tradition. In the decision of 2 September 1992 the
Constitutional Council recalled that the constituent power is sovereign
and has therefore the faculty to abrogate, modify, or complete
provisions of constitutional rank, subject only to certain limits of
scope – the republican form of government – and time.
Supraconstitutionality has also been perceived as a danger for democ-
racy, since the sovereign people would yield to a government of
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judges.86 On the issue of supraconstitutionality France surely lags
behind countries such as Germany and Italy.

One could ask, in conclusion, whether the conception of État de droit,
understood as incompatible with democracy and national sovereignty, is
not outdated, since there is a growing supranationality of rights, also rec-
ognized by French judges, who do not hesitate to draw inspiration from
international and European courts to forge new fundamental rights. The
current debates on the principle of precaution and the principle of legal
certainty constitute a significant illustration of this phenomenon. The
État de droit which is emerging is a state that foregrounds the judges, or,
more precisely, the dialogue, or even the dispute between national and
European courts. It gives prominence to fundamental rights which tend
to become independent of the Constitution and of sovereignty, as
though these were two sides of the same coin. In this situation, the
conception of a French État de droit tends gradually to disappear.
Indeed, it would be quite difficult today to oppose the État de droit to the
Rechtsstaat as the jurists of the Third Republic did in a period
admittedly marked by patriotic exaltation.
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CHAPTER 7

RECHTSSTAAT AND CONSTITUTIONAL JUSTICE IN
AUSTRIA: HANS KELSEN’S CONTRIBUTION

Giorgio Bongiovanni

1 INTRODUCTION

I shall deal in this essay with the historical and theoretical process that
led to the introduction of constitutional justice in the Austrian
Constitution in 1920. Austrian literature about constitutional history is
unanimous in ascribing the articles on Verfassungsgerichtshof to Hans
Kelsen1 and in deeming him to be, even from a theoretical point of view, the
“creator of constitutional justice” (Vater der Verfassungsgerichtsbarkeit).2

Kelsen himself has often confirmed such a circumstance and, when refer-
ring to the Austrian constituent process, he has described the setting up of
the Court as “his own very personal creation” and the Court itself as “his
cherished work”.3

The introduction of judicial review may be seen as one of the most
important outcomes of Kelsen’s analysis, which he began with the
Hauptprobleme of 1911,4 and its underlying deep re-assessment of
German public law theory and concepts. A pivotal feature of such
critical thinking is Kelsen’s profound re-elaboration of the idea of the
“rule of law “. He criticizes the German conception of the Rechtsstaat
and its theoretical and “political” assumptions and proposes what he
claims is a legal configuration of state and constitutional democracy.

From the first perspective, Kelsen stresses that the “German” concep-
tion of the Rechtsstaat is grounded on the dogma of the state’s legal
personality and on the ensuing pre-eminence of state over law. Kelsen
examines both the implications of the public/private relationship and the
“traditional” theoretical differentiation between two areas of legal
relationships in relation to the personality and pre-eminence of the state.
The primacy of the state over law is mirrored in a number of theoretical
assumptions connoting the Rechtsstaat: firstly, the conceptualization of
law as an imperative, an order from an original sovereign authority;
secondly, a theory of rights and freedoms grounded on the difference
between natural freedom and legal freedom5 and the related determina-
tion of “public subjective rights” resulting from the state’s “self-obligation”
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(Selbstverpflichtung); thirdly, a view of the separation of powers,
stemming from the need to safeguard the monarchical principle and
administrative autonomy, that seriously hinders the principle of legality
through the “privileges” of public administration; lastly, an overall
reduction of the legal meaning of the Rechtsstaat to judicial “remedies”
against public administration.6 In this respect, Kelsen’s critique seems to
be connected with the Austrian constitutional situation and, above all,
with the specific Austrian theorization and the critique by several
authors of German accounts.7

From the second perspective, Kelsen develops a different historical
and legal-constitutional conception of the Rechtsstaat. Its grounds are,
on the one hand, the sovereignty of the legal system and the necessary
legal foundation of all powers; on the other hand, the denial of the
public/private distinction and the ensuing equality of all legal subjects.
In historical terms, Kelsen’s account starts with denying state sovereignty
in connection with the “compromise” aspect of the legal system and,
therefore, the pluralism of public law dynamics. The result of this first
stage of Kelsen’s argument is the definition of the “formal” dimension as
the key feature of the Rechtsstaat. By adopting a dynamic conception
of the legal system, Kelsen further develops this feature in connection
with the historical accomplishment of democratic systems: in this con-
text, the Rechtsstaat acquires a “substantial” meaning connected with
the primacy of the constitution and rights. Hence, two stages may be dis-
cerned in Kelsen’s theorization of the Rechtsstaat: the first is mostly
related to the “formal” dimension of this concept, whereas in the second
he develops its “substantial” aspects, in connection with the accomplish-
ment of democracy. Kelsen’s overall argument ultimately leads to the
idea of constitutional justice, viewed as a “condition of existence” for
democracy. The essential idea of democracy changes with Kelsen’s
emphasis on its “constitutional” features.8

2 RECHTSSTAAT AND STAATSRECHT

Soon after the publication of the Hauptprobleme, in a number of works,9

Kelsen focuses on the relationship between German public law and the
meaning of Rechtsstaat. Such works, which systematize several points of
Kelsen’s 1911 publication, focus on the meaning of Rechtsstaat within
German public law and question its “political” and theoretical assump-
tions. Kelsen first examines the “trends of the most recent theories on
law”, especially administrative theories, which proclaimed, the “impossi-
bility of a legal understanding of the state” with respect to its “primary
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activity”, i.e. monarchical administration, this being conceived of as “the
state’s free performance of activities to achieve its aims”.10 According to
Kelsen, since the rule of law is seen as simply a collection of “postulates
of law’s politics” (rechtspolitische Postulate) which “may be more or less
realized”, it is limited to the “remedies” available against potential
administrative abuses.11 The above doctrines’ attempt to remove
“precisely such relationships of the state, precisely such part of political
power” from the legal system, i.e. to legitimize administrative “freedom”,
is not only an expression of specific “political thoughts” but is also
rooted in the idea that “the state is above all other subjects”12 and thus
has a “surplus-value” (Mehrwert) in its relationship with its “subjects”.13

Hence, the German doctrines’ meaning of Rechtsstaat hinges upon the
state’s role and centrality, the state being a sovereign “subject” with
which legal relationships are to be set up. The idea of the state having a
leading role in the dynamics of public law, confirmed at the end of the
nineteenth century by administrative theory, is coupled by German
thinkers with a conceptualization of the state as the original and thus
sovereign authority, as well as the sole representative of public and
general interests. Such an understanding of the state is the key point
(using Kelsen’s words) of the “traditional” doctrine, this being focused
on an original subject around which public law relationships rotate.14

Such arguments have an extremely important consequence: in German
public law, the relationship between law and the state is overturned and
the latter’s pre-eminence over the former is affirmed. The relationship
between “the state’s power and law” (Staatsgewalt und Recht) is settled by
conceiving of the state as the creator of law; therefore, legal limitations
of state powers are mere “political postulates” that the state may or may
not impose upon itself. As pointed out above, from such a perspective the
rule of law is primarily concerned with the legal remedies available
against the abusive sovereign acts by the state.

Kelsen argues that this approach, putting the state before law, is
grounded on two premises: the idea that the state is a subject different
from other entities and stands above them all and the belief that the state
represents the general interest. The former idea is mirrored in the
conception of the state’s sovereignty; the latter in the identification of
“state” and “society”, which in turn entails the idea of the state’s will.
According to the first premise, the state implies a “power relationship”
between the commander and the commanded. The state is endowed with
“sovereign power”, it is the “first cause: it is a will which causes other
acts of will; it is a subject commanding other subjects, it is “above” them,
i.e. “superior” to them; being so, it is neither commanded nor caused by
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any other will”.15 The state is “public strength” (öffentliche Gewalt) or
“intensive power” (intensive Macht) and thus its “existence is independ-
ent of law”: according to Georg Jellinek’s “two-sided theory” (zwei-seiten
Theorie), the state “as a social fact is power”.16 The state is original
power: according to Jellinek, “a state arises when a given entity
(Gemeinwesen) is able, through its original power (ursprüngliche Macht)
and original coercive means (ursprüngliche Zwangmitteln), to exert power
(Herrschaft) over its members and territory”.17 As pointed out by
Kelsen, such a vision entails “a right to dominate ... quite evidently
belonging to the state”.18

The second premise hinges upon what Kelsen calls the Substrat of the
“state-person idea”, i.e. the existence of “a unitary will of the state”.19

Kelsen treats this premise in connection with Jellinek’s view that the
state’s unitary will is a “teleological unity” (teleologische Einheit) of the
different wills expressed by the state’s many organs. Such a unitary will
results from the pursuit by agencies of the state of its “constant aims”
(konstante Zwecke),20 i.e. society’s collective interests. According to
Kelsen, this is tantamount to claiming the existence of a “common
conscience” (Gesamtbewusstsein) mirroring the unification of society’s
social aims, these being merely interpreted by agencies of the state’s. The
state represents society’s “common and general interests”, i.e. a fact of
social life, which is to be implemented by the state’s agencies.21 In other
words, the state expresses society’s purportedly homogeneous common
conscience, which is specified by the state’s actions. The belief in the
state’s unitary will has a further implication: as specified by Jellinek, the
“common interest” (Gemeininteresse) stems from the community
(Volksgemeinschaft), which is deemed to be “identical to the state”.22

Ergo, the state and society are not separate entities: the existence of a
homogeneous society allows it not to be differentiated from the state, this
being the society’s direct expression.23 The general interest is thus identified
with the state’s interest.

The above theory entails a number of corollaries discussed by Kelsen.
Firstly, if the state is the original subject representing the general interest,
then law is an order or imperative from that interest. In Jellinek’s account
of law’s essential and distinctive traits, legal provisions are the result of
an “acknowledged external authority”, whose “compulsoriness”
(Verbindlichkeit) is guaranteed by “external powers” (äubere Mächte).24

Legal provisions are “an imperative requiring subjects’ conforming
behaviour”, both because such an imperative “comes from the state” and
because it is grounded “on the latter’s factual power and on its physical
and psychological strength”.25 The circumstance that a legal provision is
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an order (Befehl) brings about what Jellinek defines the “most complex
problem of the entire doctrine of the state”,26 i.e. how the state, even in
its legislative function, may be bound by law. As is known, reference is
made to an analogy with “ethical autonomy”: the state is not bound by
“other acts of will” (andere Willensakte), i.e. by other provisions, but
rather by “reason’s self-legislation” (Selbstgesetzgebung der Vernunft), i.e.
“the state’s self-obligation to abide by its laws” (Selbstbindung des Staates
an seine Gesetze).27 The state’s subjection to law, which is a fundamental
requirement of the Rechtsstaat, is conceived of as an ethical principle or
politische Postulat rooted in the notion of “ethical autonomy”; and it is
mirrored, in legal terms, in the state’s being self-limited by laws it itself
enacts. It follows that law’s primacy over the state is theoretically very
limited: if the state is identified with society, and is the sole source of law,
then provisions placed on a higher level than legislation cannot exist, and
there is a difficulty in defining legislative limits with respect to individual
rights. Moreover, the establishment of legal relationships is grounded on
the distinction between public and private domains, these domains
having different relationships among different entities. In other words,
public law relationships are conceived of as relationships between
unequal entities (the state and its subjects), whereas private law relation-
ships are between equal subjects.

According to Kelsen, such a distinction originates from the introduc-
tion of Roman law into Germany and from the ensuing characteristics of
German public law.28 Reference is made to the theoretical account given
in Paul Laband’s Rektoratrede. According to Kelsen, Laband’s analysis
exhibits both a double conception of the relationship between state and
law, and a view of the specificity of the public/private distinction.

Kelsen notes that Roman law is regarded as both a new law for the
organization of the state, which establishes the state’s legal structure and
relationships, and as an element – through the principle princeps legibus
solutus est – of the “power of domination” (Herrschaftsgewalt) which is
above the legal system and “free from law”.29 Moreover, Kelsen argues
that such a double conception involves a distinction between jus
publicum and jus privatum: the distinction was not known before the
reception of Roman law, and is reflected in the “profound difference”
between the “law of the state” and the “law of its subjects”, these being
ambits with substantially different legal relationships. The double
conceptualization of the relationship between state and law further
entails a sharp distinction between judicial (Justiz) and administrative
(Verwaltung) domains. In the legal thinking of late nineteenth century
and, in general, in German administrative law, administration is viewed
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as a form of power whose complete “legal understanding” and subjec-
tion to law are not feasible. Because administrative activities are “free
activities” aimed at attaining the state’s “aims”, they are independent of
legal provisions, i.e. they precede law. The administrative relationship is
thus an unequal relationship: the “legal surplus-value” of the state’s
power finds its expression in the administrative relationship, since
administration is the state’s core and guarantee of unity.30

Kelsen examines three lines of thinking for the above understanding of
administration: firstly, Otto Mayer’s suggestion to set up “special” legal
institutions, such as “public law transactions”, to express the specificity of
the “public” and of the state’s “legal surplus-value”;31 secondly, the use of
Laband’s distinction32 between formal and material statutes, with the lat-
ter’s enactment being conceptualized as a prerogative of the monarch and
his bureaucratic apparatus. As has been noted, this is an attempt to allow
administration to pass material legislation without the legislative proce-
dure, thus retaining “the power to establish laws and legal obligations in
parallel with formal legislative power”.33 This is matched by the idea of
administrative discretion, which is conceived of as “the state’s free activity
within law” which may be exercised by the “monarch and the govern-
ment” in the public interest.34 Thirdly, and in direct connection with the
“rule of law”, Kelsen studies the views of jurists, such as Richard Thoma,
who argued for the “administrative freedom” (Freiheit der Verwaltung) to
deal with the state’s increasing administrative and economic functions, i.e.
with the liberal state becoming a Kulturstaat.35

As we have seen, Kelsen traces these positions back to specific politi-
cal “aims” and “reasons”. He claims that administrative autonomy,
which implements – in the monarchical-constitutional state – the idea of
the state’s independence from law, restores the centrality of the monar-
chisches Prinzip and preserves some authoritarian remainders of the
police state. As a matter of fact, the circumstance that some aspects of
administrative activity are not subject to law corresponds to its dependence
on the monarchical executive power and the monarch, and is reflected,
in terms of relationships among constitutional bodies, in the monarch’s
superiority over law and, therefore, in the centrality of the monarchi-
cal principle. Kelsen emphasizes the centrality of this principle in
German doctrines and the fact that it “reserved significant powers to
the king, the executive and administration on the grounds that the
monarchy-bureaucracy institutional complex represented the “State”,
i.e. the fundamental core of political experience”.36 Hence, as Adolf
Merkl says, the deutsche Staatsrechtslehre is tainted with a “monar-
chical prejudice”.37
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From this account also emerge the limitations of the German under-
standing of the Rechtsstaat. They affect, first, the principle of legality
and, second, the conception of individual freedom and rights. As for the
principle of legality, legal theory admits of no higher norm binding
legislation to respect individual rights and allows administration an
extensive freedom from law’s effective primacy. The former view leads to
the denial that the constitution is superior to legislation, which makes the
boundaries of the legislative power (seen as the joint function of
monarch and parliament expressing the state’s will) hardly ascertainable.
The latter view makes the principle of legality precarious through a
number of instruments meant to secure freedom of action for the
monarchical administration. As for the conception of individual
freedom and rights, which we shall only briefly deal with,38 this is entirely
built upon the public/private distinction.39 In Jellinek’s systematization
of public subjective rights, individual rights in the private domain are
connected with the idea of natural freedom, i.e. an ambit which the state
is “indifferent” to. On the contrary, individual rights in the public
domain are thought of as “creations” of the state which, by self-limitation,
allows the development of individuals’ “legal” rights. Being variable
according to the state’s will, legal rights have a mere legislative determina-
tion. Hence, individual “public” rights are the result of the state’s will and
express, as Kelsen noted, the “essential difference” (Wesenverschiedenheit)
between the state and other legal subjects.40

The premises and limitations of the German understanding of the rule
of law lead to a vision of the Rechtsstaat that, as we have seen, amounts
to a set of (especially administrative) remedies against the sovereign
state’s will. We might apply Kelsen’s remarks on the reception of Roman
law and the traits of German public law to this understanding of
Rechtsstaat, too: “What kind of public law can it be that does not impose
any positive legal norms or legal obligations upon the state?”41

3 KELSEN’S CONCEPTION OF RECHTSSTAAT

Kelsen develops his conception of Rechtsstaat by appealing to the ideas
of constitutionalism and by acknowledging the need for a general
updating of its functions,42 thus overcoming the German model’s deep
ambiguities and limits. Kelsen’s “restoration” draws inspiration from
previous Austrian doctrines, in particular from Friedrich Tezner’s
administrative legal theory.43 Tezner, within the Austrian context, had
suggested a new vision based on a rigid understanding of legality and on
a “judicial” model of public administration. Kelsen’s model of the rule
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of law is developed both by providing a different historical account of its
meaning in the emergence of the modern state, and by detecting its key
traits, which Kelsen synthesizes in their formal dimension. From the first
perspective, the rule of law is seen as a “legal (and state-based) constitu-
tion” [Rechts-(und Staats) Verfassung)], i.e. as a superior constitutional
order that is a precondition for the “equilibrium” of a pluralistic, rather
than a homogeneous, society. From the second perspective, the
Rechtsstaat is identified with the legal system’s sovereignty and is thus
seen as the “logical premise” (logische Voraussetzung) for “the complete
legal understanding” of “the state’s law” (Staatsrecht).

As mentioned above, the influence of Austrian doctrine on Kelsen’s
conception concerns the principle of legality and the elaboration of a
“judicial” model of public administration. The principle was at the heart
of the debate on administrative discretion that followed the setting up of
an Administrative Tribunal (Verwaltungsgerichtshof) in Austria in 1875.
The Tribunal’s jurisdiction did not extend to “matters over which admin-
istration had a discretional power”. In construing this provision, two
different stances were taken: one by Edmund Bernatzik who, from the
premise of administrative freedom, denied the accountability of
administrative discretional activities; and the other by Tezner, who
instead proposed to limit the above exception and establish the verifia-
bility of all administrative activities.44 Within the debate, which was
especially concerned with discretional activities and their relation to the
“public interest”, two different conceptualizations of administration
were opposed: a traditional one grounded on administrative freedom
and another viewing administration as rigidly bound by the primacy of
law.45 Despite such different visions, the Austrian debate was marked by
a common trait, namely the equation of administration and adjudication
and their equal submission to law. Suffice it to recall Bernatzik’s words:
“within free administrative discretion, the criterion for the distinction
between “adjudication” and “administration” cannot be detected”.46 In
any event, the leading figure of the debate was indeed Tezner, who
believed that the equation between administration and adjudication
called for adequate legal framework for administrative action, thus argu-
ing – as early as at the end of the nineteenth century – the need for
administrative procedures.47 Tezner’s reasoning, grounded on a
particular view of legality freed from the traditional conceptualization of
administration, later became a key reference of Kelsen’s account of the
rule of law.

As noted above, this account has a historical-constitutional dimen-
sion. This dimension surfaces in the Hauptprobleme in connection with
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the development of state and law. Contrary to German doctrine, Kelsen
does not believe that the state, rather than law, is an “original authority”,
the former being the prius and the latter the posterius, i.e. that the state
develops before law. Such an argument “must be firmly rejected” in that
“historical research proves that the development of law and state is not
separate” and it is implausible to consider “the state as creator of law”,
i.e. as being historically “an institution preceding law”.48 Kelsen takes his
analysis even further by examining the rise of the modern state and by
denying that it represents a break with the medieval political and consti-
tutional world. Although Kelsen does not provide a complete historical
account, he demonstrates, on the one hand, that the new concept of state
stands for “the expression of given political postulates not recognized by
the system ..., which contradict the legal system”; on the other hand, that
the state expresses an “autocratic system, built upon the interests of the
prince and his retinue, which contrasts with a democratic legal order”,
with the aim of achieving, “in contrast with the legal (and state-based)
constitution [Rechts-(und Staats-) Verfassung], a wider scope of action
for the sovereign’s free discretion”.49 Hence, the modern state denies the
constitutional limits of power and embodies the political postulate that
the state is a subject of power.

Kelsen’s denial of the state’s sovereignty has two implications. On the
one hand, the rule of law is identified with the legal system’s sovereignty
and the state’s subjection to law in its activities. As pointed out by
Kelsen, and contrary to German administrative legal doctrines, the
meaning of the rule of law may be truly understood by bearing in mind
“one single essential point: the subjection of the state, in all its expres-
sions, to the legal system, i.e. the political principle of law’s exclusive
power”.50 As we will see when dealing with its formal traits, the rule of
law is grounded on the “the necessary legal foundation of each power”
and on the denial of “autocratic powers”, i.e. powers lacking “explicit
legal groundings” and “a formal assignment of competences”.51 On the
other hand, the Rechtsstaat refers to a different understanding of political
and constitutional dynamics, which underlines the pluralistic dimension
of these dynamics. As has been stressed,52 the concept of Rechts- (und
Staats-) Verfassung (with which the notion of Rechtsstaat is identified),
employed by Kelsen to depict the political and constitutional organiza-
tion preceding and following the rise of the modern state, views the legal
system as “a normative system of conflicts ..., as the organized sum of
claims and obligations” and, therefore, as the legal expression of social
pluralism. Reducing political and constitutional dynamics to the state’s
sovereignty means to deny such a pluralistic dimension as well as law’s
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mediating role. Kelsen argues that political dynamics, from the rise of the
modern state until the constitutional state, are grounded on the “plural-
istic distribution of power” and on “the search for an agreement among
different political and social forces through contractual mediation”;
within such a context, there is no room for “statuality”, i.e. for the
“unity, sovereignty and compactness of the state-public powers”. Hence,
the legal system guarantees equilibrium and pluralism, and cannot be
replaced by the will of any sovereign subject. The legal system “is more
or less like a compromise”,53 it expresses the “common rules” of politi-
cal life and of different subjects’ “legal status”, it is a means for “pro-
tecting one’s rights and initiating judicial procedures”.54 The legal
system’s sovereignty thus allows for “the state and other subjects bound
by law to be coordinated amongst themselves”.55 The concept of
Rechtsstaat, seen as Rechtsverfassung, epitomizes the role of law and the
legal system as mediating structures and the conditions of pluralism.

Kelsen’s account is matched by his analysis of the formal nature of
Rechtsstaat: from this perspective, the Rechtsstaat represents the legal
system’s sovereignty and becomes the condition for building public law.
The “formal” meaning embodies the essential traits that the rule of law
must have with respect to different kinds of state: it specifies the “essence
of the rule of law” (Wesen des Rechtsstaates).56 The formal characteristics
of the rule of law may be summed up in the following two points: (a)
Rechtsstaat implies “the difference between a legal norm and a state act,
with the latter being determined by and formally separate from the for-
mer”;57 (b) legal norms establish a legal relationship, i.e. correlative
duties and obligations, among different subjects bound thereby.58 The
Wesen of Rechtsstaat thus takes shape, firstly, in the primacy (sover-
eignty) of the legal system and, secondly, in the fact that there can be no
obligation without a corresponding legal norm. It is thus assumed that
“the state can only ‘want’ and ‘act’” (der Staat kann nur “wollen” und
“handeln”) according to what is established by the legal system, and that
nobody has a legal obligation that is not related to a legal norm. These
two principles mean that, “under the rule of law,” the state person “can
be thought of as endowed with obligations and rights, which is bound
like all other individuals”59 by law. Rights and duties, i.e. legal relation-
ships among individuals, including the state, are determined by the legal
system, i.e. by a system of norms.

The “formal” conception of the rule of law as a logical premise of
public law also has a number of significant consequences for the legal
character of the state’s various actions and for the system’s unity. Firstly,
an act of the state is valid only if there is a normative authorization
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(Ermächtigung) by the constitution or by law, and not merely the state’s
presumed will. Secondly, since norms express “legal relationships”
(Rechtsverhältnisse) among individuals and these relationships are
considered merely in their formal dimension (as granting rights and
duties), all pre-legal conditions (power, strength or sovereignty) connot-
ing norms materially and subjectively (quality of individuals involved in
the relationship) are excluded from legal consideration and imperativist
theories can be rejected. Thirdly, the unity of the legal system depends
on all state actions stemming from the system of norms. Fourthly, it is
possible to develop a unified conception of legal subjectivity, equating
different executive acts of the legal system (deeds, judgements, legal
transactions), and to reject the public/private distinction and the public
law doctrines connected with it.

This conceptualization highlights the discontinuity between Kelsen’s
understanding of the rule of law and German doctrines. Unlike the
latter’s premises, Kelsen’s notion of Rechtsstaat is characterized by the
direct link between the system’s sovereignty and the equalization of all
legal subjects. By giving up the centrality of the state-person, Kelsen
“abandons the whole nineteenth-century tradition of remedies”60 and
upholds a principle of legality that is not limited by the state’s role. The
idea of the rule of law is specified in connection with the relationship
between law and administration: administration has a mere “executive”
role and administrative action can no longer be presumed lawful and
viewed as intrinsically incompatible with judicial review. Furthermore,
denying the idea of the state’s will leads to the rejection of Jellinek’s
account of “public” individual rights. Under the rule of law, the equal
relationship among different subjects rules out the possibility of rights
being “granted” by the state or derived from the state’s “self-limitation”.
Self-limitation is considered to be a “non-legal” (unjuristisch) concept
that cannot be the basis of an individual’s legal status.61 Thus, the model
of the rule of law advanced by the Reine Rechtslehre overcomes
nineteenth-century conceptions and, through the idea of the legal
system’s exclusive sovereignty, paves the way for a conceptualization of
the constitution as the legal system’s higher source.

4 RECHTSSTAAT AND CONSTITUTION

The “formal” conception of the rule of law, developed by Kelsen in the
1910s, was elaborated in the following years through a dynamic concep-
tion of the legal system, acquiring a “substantial” dimension as a theory
of the meaning of the rule of law within democratic systems. The
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substantial dimension is developed from a double perspective: in a more
technical and legal sense, through the conception of a hierarchical legal
structure (Stufenbau) and the primacy of the constitution; and through
the analysis of the real meaning of constitution. According to Kelsen,
the formal/substantial distinction62 epitomizes the difference between
the general meaning of the rule of law and its content-based specifica-
tions in different legal systems; it follows that the hierarchical structure,
the primacy of the constitution and the analysis of its meaning represent
the content-based dimension of twentieth-century democracies. In other
words, the formal argument is pushed further in connection with the
changes in public law dynamics. The concept of constitution
(Verfassung) and the dynamic conception confirm and conclude Kelsen’s
account of the rule of law and the lawful organization of the state, which
had first been outlined in his Hauptprobleme and his subsequent writings.

A parallel reading may see Kelsen’s argument as a theory of “consti-
tutional democracy”, i.e. a theory about how the rule of law is imple-
mented within democracies and how “democracy and constitutionalism”
can coexist.63 Kelsen’s account of constitutional democracy is grounded
on a new definition: democracy is severed from the idea of popular
sovereignty and, in the light of the new the pluralism and freedom that
now characterize society; majority decisions are constrained, and plural-
ism guaranteed, by individuals’ rights. As seen above, the “substantial”
dimension of the Rechtsstaat is double-sided: it implies (a) the idea of
the legal system’s hierarchical structure; and it regards (b) the concept
and function of the constitution.
(a) The “doctrine of the hierarchical organization” of the legal system

(Stufenbaulehre) and of the constitution as a higher norm is associ-
ated with a new interpretation of the traditional partition of state
functions into three powers. Kelsen criticizes the ideological aspects
and the political consequences of this partition.64 These aspects of
the theory of the separation of powers, which is the ideology of con-
stitutional monarchies, are spotted in the content-based conceptual-
ization of legislation as the “free” determination of the state’s aims
and in the vision of the executive power as “placed on the same level”
(Gleichgeordnete) as the legislative power. Premised upon “historical
and political considerations ... grounded on the essence of ‘sover-
eignty’ and ‘state’”.

This theory leads Kelsen to deny the possibility of a “legal control
of legislative activities”65 and to view administration as an activity
only partially bound by law.
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On the contrary, the hierarchical conception of the legal system –
and, related to it, the primacy of the constitution – allows for the
rigid separation of powers to be overcome, for it conceives of all state
actions as executing the constitution and, by providing “a solid
unifying platform subjecting powers to law, ensures the respect of
mutual boundaries and the mutual coordination of powers”.66 The
constitution becomes the “foundation of the unity” of the state67 and
is the means for the complete subjection of power to law. Moreover,
legislation can thereby be considered an entirely legal function, and
thus subjected to the judicial review of its compliance with the con-
stitution, in both formal and substantial terms. The coincidence
between the legal system’s sovereignty and the primacy of the consti-
tution requires constitutional justice to guarantee the lawfulness of
all state functions and the coherence of the legal system.68 The hier-
archical conceptualization of the legal system and the idea of consti-
tution make it possible to extend “judicial procedures to areas
traditionally not keen on or resistant to legal involvement, i.e. to
controversies where law is no longer the criterion but the object of
judgement”.69 According to Merkl, the legal system’s hierarchical
structure highlights the fact that “the legislator has a superior, i.e. the
constitution”.70 Lastly, the arguments of the Hauptprobleme show
that the hierarchical structure makes administrative action fully sub-
ject to law, for it is conceived of, just like all other state actions, as a
completely legal and executive function of the legal system. Within
this paradigm, administration is entirely equated with adjudication,
in line with the “judicial” model of public administration, which had
already taken hold in the Austrian school.

Hence, the Stufenbaulehre and the superiority of the constitution
over all other legal sources correspond both to the complete subjection
of power to law and to a specific arrangement of powers. As we will
see below, from the point of view of the arrangement of powers, the
hierarchical system describes in legal terms both the democratic
system’s structure and parliament’s centrality: as has been pointed out,
such a “hierarchical construction of the state’s functions” (Stufenbau
der Staatsfunktionen)71 has an immediate constitutional impact.
Therefore, such a construction represents Kelsen’s final development
of the model of the rule of law which was first propounded in the
Hauptprobleme: in line with the rule of law and with the legal system’s
sovereignty, all state actions are thought to be legally determined func-
tions, i.e. performed on the basis of specific legal authorizations.
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(b) The second aspect of the “substantial” dimension of the rule of law is
the analysis of the concept of constitution. This analysis is inter-
twined with that of the constitution’s function: Kelsen sees the primacy
of the constitution as a requirement of democratic pluralism; more-
over, he develops a “constitutional” conception of democracy, i.e. of
the limits of popular sovereignty.

The concept of constitution is examined from two perspectives:
one dealing with the organization and relationship among the state’s
several powers; the other with the content-based relationship
between the state and individuals. To this end, Kelsen defines the
concept of constitution by specifically referring to the limitations it
imposes on the legislative process: within this ambit, he examines the
distinction between form and content and argues for the content-
based dimension of the constitution. Indeed, the constraints imposed
by the constitution on the legislative process are not limited to the
procedural rules required for lawmaking; they also concern the rules
“governing, not the creation, but rather the content of laws”. A line
therefore must be drawn between a narrow conception of the consti-
tution, i.e. “the necessary foundation of legal rules governing the
reciprocal behaviour of the state’s members”, and “the notion of the
constitution in its broadest meaning”, whose “original if not exclu-
sive aim” is to draw “principles, directives and limits affecting the
content of future laws”. The concept of constitution is thus not lim-
ited to “norms concerning legislative bodies and procedures”; rather,
it refers to the content dimension of “individual fundamental rights
or freedoms”.72 It follows that the constitution “is not only a
procedural rule but also a substantial rule”. In other words, the con-
cept of constitution is twofold: it encompasses both the organization
of the state’s powers and fundamental rights.

Kelsen examines the above conceptualization of the constitution in
connection with the new forms of pluralism and freedom brought about
by the advent of democracy. As regards pluralism, Kelsen focuses on
social pluralism and its political impact by concentrating (in Vom Wesen
und Wert der Demokratie) on people and popular sovereignty.73 Together
with his criticism of nineteenth-century doctrines and his understanding
of the legal system as guaranteeing “equilibrium” among conflicting
forces, Kelsen argues that a people cannot be sociologically or politically
conceived of as representing either the unity or the substratum of the
state’s will; rather, a people is a “multiplicity of distinct groups” divided
by “national, religious and economic contrasts”.74 This paves the way for
Kelsen’s most relevant political contention: social pluralism leads to “one
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of the most important elements of actual democracies, i.e. in the coexis-
tence of political parties”, upon which “modern democracies are entirely
grounded”.75 In democratic systems, the state’s will is but the “result of
political parties’ wills”. This matches changes in public law dynamics: in
democratic-pluralistic systems, the relationship between the state and
individuals is mediated by “collective groups, such as political parties,
which synthesize the equal wills of individuals”.76

These changes parallel what Kelsen calls a “metamorphosis in the
conception of freedom”.77 Such an “alteration in meaning” is due to the
fact that, in order to become the “principle” of democracy, freedom is
no longer to be seen as “negative” but as “social or political” (positive)
freedom. Kelsen thoroughly reassesses the idea of freedom: its classical
conceptualization as “negative” freedom, i.e. as a domain for individual
autonomy protected against the state’s intrusion, gives way to the idea
of “positive” freedom, i.e. “individual participation in the state’s
power”.78 There ensues a new relationship between freedom and equal-
ity, in that democracy becomes a system that seeks to “synthesize” these
two values.79 As has been underlined,80 Kelsen’s new conception of free-
dom ought to be understood in the light of the shift from the liberal
state to the democratic-social state. “Positive” freedom overcomes the
liberal antithesis between freedom and equality: participation in “creat-
ing the legal system” requires, for different subjects, equal opportunity
of choice. Hence, political freedom requires individual free choice,
which is attainable only if it is not hindered by economic or social
restraints.

It follows that “‘negative’ freedom is a good not intrinsically but only
if it is a part or aspect of the broader concept of ‘positive freedom’”.81

This entails the following two considerations: on the one hand, positive
freedom implies individuals’ autonomous choices within the political
world; on the other, autonomous choice is feasible only if minimum
“substantial” equality is guaranteed.82 This, in turn, establishes an
unbreakable link between democracy and social rights83 and substan-
tially connotes the former. If “the system is founded on positive
freedom” then “the principle of ‘freedom from deprivation’”84 and the
“co-existence” of social rights within the democratic political world
become the system’s essential traits. Kelsen develops this argument by
critically evaluating the “atomistic-individualistic conception”:
democratic freedom does not presuppose the isolated individual, of the
liberal tradition, but an individual who finds his essential dimension in
“collective associations”.85 Therefore, positive freedom synthetically
epitomizes a vision of subjects as social “individuals”.
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The link between the constitution, pluralism and freedom leads Kelsen
to see the constitution as a requirement of democracy. The fact of pluralism
requires the supremacy of the constitution as a higher “procedural rule”86

governing the dynamics of democracy. By formally setting out the “law-
making process”, the constitution determines, within the political parties’
pluralistic system, the rules of democratic interplay.87 Hence, constitutional
supremacy is strictly connected with pluralism and the need for rules about
the correct formation of political will, which cannot be left in the hands of
variable political majorities. From this point of view a rigid constitution is
the “guarantee” of political will being formed correctly.

Moreover, the constitution – conceived of not as a “procedural” rule
about “by whom” and “how” decisions may be taken but rather as a
“substantial rule” – is intertwined with the “guarantee” of pluralism and
with the classical problem of “the arbitrariness of the majority”.88 In
this respect, the inclusion of fundamental rights in the constitution
protects minorities. For the protection of minorities is “the essential
function of the so-called fundamental rights and freedoms, or human or
citizens’ rights, which are guaranteed by all modern constitutions of
parliamentary democracies”.89 Within the pluralistic-democratic system
characterized by positive freedom, fundamental rights are no longer just
“a means for the protection of individuals against the state”; rather, they
are also “a means for the protection of minorities”.90 Pluralism requires
the majority’s will to be subject to a “content-based” limitation guaran-
teeing both freedoms and rights91 and the pluralism of political wills.
Unlike in monarchic-constitutional states, rights no longer protect
individuals’ spheres of freedom from the state;92 rather, they guarantee
minorities and limit the majority’s power.

In other words, the primacy of the constitution has a double value: on
the one hand, it “guarantees” the procedural rules leading to the
formation of political wills; on the other, it protects minorities and guar-
antees pluralism in democratic systems. Since individuals’ “positive” free-
dom requires the constitutional regulation of the expression and content
of political wills, the superiority of the constitution becomes the corre-
lated element of democracy. This account of the relationship between
constitution and democracy has two further implications for the concept
of constitution and the changes in the concept of democracy. Kelsen’s
constitutional model views the constitution as the “supreme guaranteeing
legal norm” rather than as a “first principle of unity or political order”,93

for it values the given of social pluralism and rejects any kind of sub-
stantial unity. The constitution does not result from the decision of a 
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specific subject; rather, it is an “authorless constitution”94 that “ascertains
the relative equilibrium reached so far by groups striving for power”.95

This conception of the constitution affects the relationship between
the constituent and the constituted, i.e. the role of the constituent power.
The idea of the constitution as authorless and as a “guarantee” separates
the constituent and the constituted: the validity (grounding) of the
constitution does not stem from the constituent power but it is founded
on a norm with respect to which “the constituent power is only a mere
fact”.96 The constituent power is thus only “a boundary-like and analyt-
ical concept solely used to denote a theoretical requirement of the
constitution”97: within a “guaranteeing” constitution, there is no room
for the “Jacobin” (and generally democratic-radical) idea that the
constituent power is enabled to review the constitution; rather, the
constituent process “gives rise to common rules” setting the “forms and
limits” of power. Accordingly the constituent process does not imply the
sovereignty of any given subject but rather of a “legal” rule establishing
a legal “equilibrium” among different subjects.98

As to the notion of democracy, Kelsen’s view on the organization of
governmental powers confirms the theory’s “guaranteeing” role: the
constitution appears as “balanced” in that it is functionally conceived
to ensure the equilibrium of powers and not, as is the case of the
“monist” constitutions, to single out a sovereign “organ” within the
state’s powers.99 Therefore, parliament is central but not sovereign,100

since the system is aimed at equilibrium among powers. It follows that
the very notion of democracy changes: democracy is no longer
represented by Rousseau’s popular sovereignty expressed through the
majority principle; rather, it is conceived as a “majority-minority”
principle consistent with a limitation of majority power.101 Democracy
thus acquires a “constitutional” dimension: it is not identified with
popular sovereignty and the principle of majority, but is achieved
through the limits to such a power and the “compromise” between
majority and minority. If the majority principle is connected with the
idea of freedom rather than sovereignty, it “logically” rests on the
protection and defence of minorities. The democratic system is built
upon alternations of political stances and thus on pluralism. Therefore,
the principle of majority turns out to be a majority-minority principle:
it does not coincide with the numerical power of votes but with the pos-
sibility for a minority to become a majority. Starting with the role of
fundamental rights, such a conception implies continuous dialectics
among different stances and, ultimately, the guarantee of minorities;
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this calls for a system which, as we shall see, involves counter-powers
against the majority’s power.

5 THE ROLE OF CONSTITUTIONAL JUSTICE

This account of the rule of law and the role of the constitution
underpins Kelsen’s idea of constitutional justice. For Kelsen the review
of legislation is a legal requirement of the supremacy of the legal system
and the primacy of the constitution. He argues that “a constitution not
guaranteeing the annulment of unconstitutional acts is not, technically
speaking, completely binding”.102 “The jurisdictional guarantee, i.e.
constitutional justice”, is therefore a technical means “to ensure the reg-
ular performance of the state’s functions”. Being grounded on the legal
system’s hierarchical structure and on the idea of legislation as the
“application of law”, constitutional justice consists in an assessment of
the “regularity” of statutes, i.e. of the “correspondence between a lower
and a higher grade of the legal system”. It is one of the main “guaran-
tees of the constitution ..., i.e. a basic guarantee of the constitutionality
of statutes” and of annulling “unconstitutional statutes”.103

In democratic-pluralistic systems, constitutional justice is the main
legal instrument that makes the constitution effective and enables it to
guarantee democracy. Kelsen thus underlines the political implications
of constitutional justice: pluralism and equilibrium among powers. For
constitutional justice has a direct political function as a limitation of
legislative power: it is “the institution of control” which effectively guar-
antees minorities.104 Constitutional justice is the “condition of exis-
tence” of the democratic republic: for democracy requires that legal
control be tightened against the “domination” of majority. According to
Kelsen, constitutional justice “by ensuring the constitutionality of law-
making and in particular the material constitutionality of the laws, ... is
an effective protection of minorities against the majority’s abuses”. The
judicial protection of the constitution is the “adequate instrument” to
safeguard minorities and to implement a democratic system whose
essence is not “the majority’s omnipotence” but “constant compromise
amongst the groups that majority and minority represent in parliament”.
It makes opposition possible against “the majority’s dictatorship, which
is not less dangerous for social peace than the minority’s”.105

Together with its guaranteeing role, Kelsen stresses that constitutional
justice, being independent “as much of parliament as of government”,
meets the demand for the mutual control of powers and, therefore, the
requirement of a balanced constitution. Its judicial organization, as a
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Constitutional Court being a counter-power against the legislative and
the executive, is connected with the meaning of the “separation of
powers” in the “democratic republic”: constitutional justice allows for
the “distribution of powers among different agencies, not so much to
isolate them from each other but to allow their mutual control”. In other
words, constitutional justice and the Constitutional Court do not
contradict “the principle of the separation of powers at all”; rather, they
are its “accomplishment”, for not only do they prevent a “concentration
of excessive power in the hands of a single agency – which would be
detrimental to democracy” – but they “guarantee the regular operation
of all agencies”.106

The link between the review of legislation and the constitution’s
guaranteeing and balancing role is but one aspect of Kelsen’s argument.
For he also deals with the Constitutional Court’s room for invalidating
legislation. This raises the issues of the limits and characteristics of
judicial review and its relationship with legislative power, in turn raising
the problem of the scope and character of the Court’s interpretation of
the constitution. It is the problem of determining the tasks and limits of
constitutional justice: whether the Court should have a mere “control-
ling” function or a broader and directly political role. The latter aspect is
more directly relevant for Kelsen’s model of the Constitutional Court:
whether it configures a more “political” or a more “judicial” Court
(though the distinction is merely orientating). This calls for an analysis
of different issues including, at least, the nature of the Court’s review, the
subjects entitled to request it, the Court’s members and the legal conse-
quences of its judgements. While Kelsen’s model has been mostly deemed
to be “non-political”, for he circumscribes the Court’s jurisdiction vis à
vis legislative power, it should be noticed that, both in his contribution to
the Austrian Constitution and in his subsequent works, Kelsen endorses
a plurality of perspectives. This is true about the distinction between
abstract and specific review and, more directly, about the characters of
the Court’s interpretation of the constitution.

The distinction between abstract and specific review mirrors the alterna-
tive – which generally characterizes judicial action – “between the objective
protection of the legal system ... and the protection and guarantee of indi-
vidual entitlements”; in the case of judicial review, the objective interest is
the “protection of the constitution”. The difference between the two mod-
els is that in the former case, “the doubt as to law’s constitutionality appears
abstract and theoretical, and no specific material interests are involved”,
whereas in the latter case the “interests of actual legal subjects are
involved”.107 It follows that, in the first case, the review concerns the law’s
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“abstract” flaws, whereas in the second case “the detriment to the individ-
ual’s right is directly taken into account” and judgement is grounded on the
law’s “specific flaws” leading to such a detriment. There is no doubt that
Kelsen’s model, based on the review by a central Court, is an “abstract”
check: the monopoly of an agency devoted to reviewing legislation means
that “the constitution is almost automatically expunged from the range of
instruments normally available to judges in the performance of their
duties”; therefore, constitutional justice tends to perform an objective
review disconnected from the specific protection of rights.

While this appears to be important and perhaps prevalent in Kelsen’s
thinking, Kelsen conceives of constitutional jurisdiction as providing a
direct protection of rights, too. This may be shown in connection with
the establishment of the Austrian Court. The development of the
Verfassungsgerichthof and its conceptualization as a “guarantor of the
constitution” rather than a mere instrument for the equilibrium between
Bund and Länder – during the proceedings of the constituent assembly’s
subcommittee – results from an increase in the number of ways of
requesting a review of legislation. Indeed, it is only through Kelsen’s
proposal of the possibility of the Court activating itself through an ex
officio procedure (amstwegiges Verfahren)108 that the review of legisla-
tion acquires a broader meaning of “objective” protection of the consti-
tution; the Court takes on the role not only of guaranteeing equilibrium
among different levels of Federal legislation but also of checking the
constitution’s overall enforcement.109

Similar considerations apply to the Court’s interpretative possibilities.
Though Kelsen’s approach is generally construed in the light of his well-
known arguments about the need for the constitution to avoid using
“vague formulas” or indeterminate principles such as “ideals of fairness,
justice, equality, morality, etc.”,110 it should be added that such consid-
erations do not provide a complete picture of his thinking. While Kelsen
deems a non-programmatic constitution to be necessary so as to avoid a
“shift of power” from the legislator to the constitutional judge, he also
insists on the connection between this position and the protection of
rights. In other words, Kelsen’s critical considerations almost exclusively
concern “programmatic” norms rather than “provisions about the
content of laws, to be found in the declarations of individual rights”.111

Moreover, while Kelsen believes that the constitution establishes limits
within which legislators may act, he also underlines the possibility of the
Court choosing among different interpretative options and thus among
different values. Although Kelsen views the Court’s role as a check for
“conformity of the lower rule to the rule immediately above it”, another
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equally important aspect of his thought is a more political evaluation of
the Court’s activity.112 This approach is particularly present in some pas-
sages of Kelsen’s answer to Carl Schmitt, where a conception of the
Constitutional Court as an agency deciding on “actual” conflicts of inter-
est is explicitly accompanied by a choice for specific options. Kelsen argues
that when a rule leaves “ample room for discretion”, the Court’s activity
“is not directly, or not only, concerned with the issue of constitutionality;
but also deals with the opportunity of the disputed rule”; in such a case,
interpretation should refer to “the best way of individual or general law-
making within the constitution’s overall framework”.113 Hence, the
Court’s judgement represents the “development of the constitution in a
given direction”, because each individual judgement by the Court con-
cerns an “existing conflict of interests” and is affected by the “sociological
reality which the controversy arises from: in other words, the fact that, just
like in all other legal acts, in a Court’s decision – and especially of a Court
which is the guardian of the constitution – there is a clash of conflicting
interests, and each judgement has an impact on conflicting interests, i.e. it
favours one of them or mediates between them”.

The above considerations, besides being decisive for configuring the
role of the Constitutional Court114 as judicial, epitomize a “political” and
expansive understanding of constitutional justice. It follows that Kelsen’s
thinking can hardly be framed within a specific single view or defined by
one univocal character. Indeed, Kelsen’s stance includes different specifi-
cations as to the nature and functions of the Court and mirrors a number
of different political and institutional needs. This approach shows
Kelsen’s awareness of some critical issues of constitutional justice: on the
one hand, important aspects of its configuration seem unlikely to be spec-
ified without considering the constitution’s characteristics; on the other
hand, this connection depends also on political relations and on the over-
all constitutional arrangement of the form of government, i.e. on whether
the constitution is “monistic” or “pluralistic”. From this perspective,
Kelsen’s theory ought to be seen as providing an “open” definition of
constitutional justice, to be specified on the basis of actual constitutional
relations: in other words, the Court’s configuration varies according to
the political and constitutional setting it is placed in.
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CHAPTER 8

THE PAST AND THE FUTURE OF THE RULE OF LAW
Luigi Ferrajoli

1 RULE OF LAW, LEGAL STATE, AND CONSTITUTIONAL
STATE

The phrase “rule of law” is commonly given two different meanings that
should be kept rigorously distinct. In the broadest, or weak or formal
sense, it means any legal system in which public powers are conferred by
law and wielded in the forms and by means of the procedures the law
prescribes. In this sense, which corresponds to the German Rechtsstaat,
all modern legal systems in which public powers have a legal source and
form are “legal states” in a merely formal meaning of the “rule of law”.1

In the second, strong and substantive sense, “rule of law”, instead,
stands only for those systems in which public powers are also subject to
(and hence limited or constrained by) law not only in their form, but also
in the content of their decisions. In this meaning, prevalent in continental
Europe, the phrase “rule of law” denotes legal and political systems in
which all powers, including legislative power, are constrained by sub-
stantive principles normally provided for by the constitution, such as the
separation of powers and fundamental rights.

I shall argue that these two distinct meanings correspond to two dis-
tinct normative models relating to two different histories. Both of them
developed in Europe and each was the outcome of a paradigm shift in
the conditions of existence and validity of legal norms. These two mod-
els are: (1) the ancient positivist model of the legal state that emerged
together with the modern state and the principle of legality as a criterion
for recognizing the existence of law; and (2) the new positivist model of
the constitutional state which resulted, in the wake of the Second World
War, from the spread throughout Europe of constitutional charters stat-
ing criteria for the recognition of the validity of law, and of the review of
ordinary legislation by a Constitutional Court.

The significance of the former shift is obvious. It was generated by the
state monopoly over legal production and hence by the purely positivist
justification of law. No less radical was, however, the latter shift which,
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as we shall see, affected the same structural aspects as the former. I shall
illustrate three modifications produced by each of the two paradigm
shifts from which the two different models derive: (a) in the nature of the
law (b) in the nature of legal science, and (c) in the nature of judicial deci-
sion. Consequently, I shall identify three paradigms – pre-modern law,
the legal state, and the constitutional state – and analyse the changes that
took place in these three aspects of each of them during the shift from
one paradigm to the other. By contrast, I shall not go into the specific
tradition of English rule of law; although the rule of law in the strong,
substantive meaning was first exhibited in England, the English tradition
has always been linked to the tradition of common law and thus cannot
be identified either with the legal state or the constitutional one.2 In con-
clusion, I shall deal with the present crisis of these two models of the rule
of law, a crisis now faced with a new paradigm shift of still uncertain
form and outline.

2 LEGAL STATE AND LEGAL POSITIVISM

The distinctive feature of pre-modern law was its form, not so much leg-
islative as judge-made and doctrinal, being the product of judicial tradi-
tion and knowledge that had accumulated through the centuries. In the
Middle Ages common law had no unitary and formalized system of
positive legal sources. There were certainly statutory sources: acts,
ordinances, decrees, statutes, and the like, but these derived from diverse,
concurrent institutions – Empire, Church, princes, free cities, or corpo-
rations – none of which had the monopoly of legal production. The
conflicts among them – the struggles between Church and Empire or
between Empire and free cities – were conflicts for sovereignty, namely
the monopoly or at least supremacy in legal production. But, they were
never resolved univocally until the birth of the modern state and the
supremacy of this institution and its legal system over all the others. In
the absence of unitary sources and in the presence of a plurality of con-
current legal systems, the unity of law was assured by doctrine and judi-
cial decisions, by way of an evolution and updating of the old Roman law
tradition within which the various statutory sources were arranged and
coordinated as materials of the same kind as legal precedents and the
opinions of learned doctors. Clearly, such a paradigm – inherited from
Roman law but in this way similar to extra-European consuetudinary law
– had enormous institutional and epistemological implications.

The first of these implications concerned the theory of validity,
namely the identification of what we can call the norm of recognition of
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existing law. Within a doctrinal and judge-made legal system a norm exists
and is valid not because of its formal source, but for its intrinsic ration-
ality or substantive justice. Veritas, non auctoritas facit legem is the for-
mula that can express the validity of pre-modern law and is opposite to
that championed by Hobbes in his renowned polemic A Dialogue
between a Philosopher and a Student of the Common Law of England.3

By then the student of law was right. Whenever an exhaustive and exclu-
sive legal system is bereft of positive sources, a legal norm is not valid by
the authority but the authoritativeness of who establishes it; hence, its
value is identified with its “truth”, in the broad sense, obviously, of
rationality or conformity with precedent and tradition, in other words,
with the common sense of justice.

The second implication regards the nature of legal science and its rela-
tionship with law. Within a system of doctrinal and judge-made law,
legal science becomes immediately normative and identifies with the law
itself. There is no “positive” law which is the “object” of legal science and
of which legal science is the interpretation or descriptive and explicative
analysis. There is only law handed down by tradition and constantly
reworked by scholars. From this there follows a third implication that
judicial decision does not consist in the application of a body of law
“given” or presupposed as something that exists on its own, in harmony
with the modern principle of the judge’s subjection to the law, but in the
doctrinal and judicial production of that body of law. This brings with it
all the consequences of a flawed legality, especially in criminal matters:
the lack of certainty, the enormous discretion of judges, inequality,
and the lack of guarantees against arbitrariness.

This shows how extraordinary was the revolution which took place
with the establishment of the principle of legality through state monopoly
of legal production. It was a paradigm shift involving the form much
more than the content of legal experience. If the Napoleonic Code or the
Italian Civil Code is compared with Gaio’s Institutiones, the substantive
differences would seem relatively few. What changes is the kind of legit-
imization: no longer the authoritativeness of the scholars but the author-
ity of the source of production; no longer truth but legality; not the
substance (or intrinsic justice) but the form of the normative acts.
Auctoritas, non veritas facit legem: this is the conventionalist principle of
legal positivism as expressed by Hobbes in the Dialogue mentioned
earlier; the opposite of the ethical-cognitivist principle of natural law.

Legal naturalism and legal positivism, natural law and positive law
can well be seen as the two cultures and legal expressions underlying
these two opposing paradigms. The millenarian predominance of natural
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law as a “strand of thought according to which for a law to be a law it
must conform to justice”4 cannot be understood without taking the out-
lines illustrated here of pre-modern legal experience into account. In the
latter, when there were no positive sources, natural law was resorted to as
a system of norms that were intrinsically “true” or “just” as “common
law”; in other words, as the legitimating ground of legal doctrine and
judicial practice.5 This is why the pre-modern theory of law could be but
natural law; whereas the legal positivism of Hobbes’s formula corre-
sponded then, in a seeming paradox, to an axiological or philosophical-
political claim of thought, i.e. of rationality and justice – the demand for
re-establishing law upon the principle of legality as both a meta-norm
for recognizing existing law and a first and irreplaceable boundary to
arbitrariness, legitimizing power through its subordination to law and
protecting equality, liberty, and certainty.

The modern rule of law was established in the form of the legal state
when this claim was realized historically with the establishment of the
principle of legality as the sole source of valid, and indeed existing, law.
By virtue of this principle and the codifications implementing it all legal
norms exist and are valid, in that they are “posited” by authorities
invested with normative competence. Their language is no longer spon-
taneous and, so to speak, itself “natural”, as in pre-modern law shaped
by natural law, but an artificial language whose rules of use are them-
selves established by the laws, both regarding the forms of the normative
linguistic acts – statutes, judicial decisions, administrative provisions,
and contracts – and the meanings they express and produce. This turned
the paradigm of law, legal science, and judicial decision upside down.

In the first place, with the principle of legality the very notion of
“validity” of the norms changes and is dissociated from those of “jus-
tice” and “truth”. Therefore, the criterion for identifying existing law
changes, too: a norm exists and is valid not because it is intrinsically just,
let alone “true”, but because it has been enacted by a body authorized by
law. This shift, expressed in what we usually call the “separation of law and
morals”, came about through a long process of secularization of law
promoted in the early modern era by the doctrines of Hobbes,
Pufendorf, and Thomasius, and reached maturity with the French and
Italian legal Enlightenment and the openly legal positivist doctrines of
Jeremy Bentham and John Austin. This separation is the ground of the
formal conception of validity as logically independent from justice –
the distinctive feature of legal positivism. It also grounds the unity of the
legal system. From whatever starting point, even the most marginal,
whether it be a legal deed (e.g. the purchase of a newspaper) or a legal
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situation (e.g. a parking prohibition), there is a law behind it, either
because it immediately regulates the former and constitutes the latter
or because it regulates the normative acts which in turn regulate or con-
stitute that deed or situation.

In the second place, the nature of legal science changes: it ceases to be
an immediately normative discipline and tends to become cognitive, i.e.
explicative of an object – positive law – separate and autonomous from it.
Over and above the similarities of content, our manuals of private law
are as different from the civil treatises of the pre-modern era as they are
from the works of Roman jurists because they are no longer immediately
normative systems of theses and concepts but interpretations, comments,
or explications of the civil code, and only on this basis can they be
argued and upheld.

Finally, the nature of judicial decision changes – it becomes subjected to
the law and is legitimized exclusively by such subjection and thus by the
principle of legality. This confers a somewhat cognitive characteristic to
judgment, too, which is called upon to ascertain, on the basis of the rules
of use that the law itself lays down, the facts foreseen and stated by the
law, e.g. offences. It is precisely the conventional character of law
expressed by the Hobbesian formula which transforms judgment into
cognition or ascertainment of what the law prescribes in accordance with
the symmetrical and opposing principle of veritas non auctoritas facit
iudicium. It also grounds the whole combination of guarantees – from
legal certainty to equality before the law and freedom against arbitrari-
ness, from the independence and impartiality of judges to the burden of
proof being on the prosecutor, and to the rights of the defendant.

3 CONSTITUTIONAL STATE AND RIGID
CONSTITUTIONALISM

While this first shift of legal paradigm was expressed in the establishment
of the principle of legality, because of the legislator’s omnipotence, the
second shift occurred over the last half century with the subordination,
guaranteed by a specific judicial check of legitimacy, of legislation itself
to a superior law, namely the constitution, which is of a higher order
than ordinary legislation.

There follow three changes in the model of the legal state, parallel to
the latter’s changing of pre-modern case law: (a) in the nature of law,
whose positive character extends from legislation to the norms regulat-
ing its content and thus causes a dissociation between validity and being
in force, as well as a new relationship between the form and substance of
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decisions; (b) in the interpretation and application of the law, where this
dissociation involves a change in the judge’s role as well as in the forms
and conditions of his subjection to the law; and (c) in a legal science that
is no longer simply descriptive, but plays a critical and propositional role
regarding its very subject matter.

The first change concerns the theory of validity. In the constitutional
state, statutes are not only subject to formal norms about their produc-
tion, but also to substantive ones about their meaning. Thus, statutes
whose meaning clashes with constitutional norms are inadmissible. The
existence or being in force of norms that in the older legal positivist par-
adigm had been dissociated from justice now is dissociated from validity
too, for a norm may well be formally valid and thus in force but sub-
stantively invalid because its meaning clashes with substantive constitu-
tional norms, such as the principle of equality or fundamental rights.
More precisely, while the rule for recognizing a norm as in force remains
the old principle of legality concerning the form of law-making exclu-
sively, which we can thus call the principle of formal legality or mere
legality, the rule for recognizing validity is much more complex for it con-
tains what we can call the principle of substantive legality or strict legality.
This principle also compels the substance that is the contents or mean-
ing of the norms produced, to be coherent with the principles and rights
laid down in the constitution.

The second alteration, consequent to the first, concerns the role of
case law. The incorporation of principles and fundamental rights into
the constitution and thus the possibility of norms becoming invalid by
being in contrast with them, changes the relationship between judge and
statute law. No longer is it an a-critical unconditional subjection to what-
ever it is the content or substance of statute law but a subjection, first
and foremost, to the constitution and thus to the law only insofar as its
is constitutionally valid. Therefore, interpretation and application of the
law is also and always a ruling on the law itself that the judge, whenever
he is unable to implement it constitutionally, has the obligation to
censure as invalid by denouncing its unconstitutionality.

The third alteration, regards the epistemological paradigm of legal sci-
ence. As much as it changes the conditions of validity, this alteration
requires that legal science be no longer merely explicative and value-free but
also critical and project-oriented. Under the old paradigm of the legal
state, the critique and design of the law was only possible from the
outside – at the level of ethics or politics, or simply opportunity or
rationality – there being no room for substantive internal flaws in posi-
tive law: neither inconsistencies among norms (for it was the later law
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that remained in force), nor incompleteness (for the lack of constitu-
tional constraints made legislative non-compliance impossible), were
possible. On the other hand, within a complex normative system such as
that of the constitutional state, which not only regulates the forms of
production, but also the meaning of norms, incoherence and incom-
pleteness, antinomies, and lacunae are flaws that stem from the different
normative levels of its formal structure. It is obvious that these flaws,
which are not only possible, but also to a certain extent inevitable, act ret-
rospectively on legal science, giving it the political and scientific role of
ascertaining what the flaws are from the inside and suggesting the neces-
sary corrections. More precisely: legal science has to ascertain the anti-
nomies caused by norms that violate the rights of liberty as well as the
lacunae caused by the lack of norms supporting social rights, and call for
the annulment of the former because they are invalid and the enactment
of the latter because they are due.

Constitutionalism taken seriously, as the drafting of law using law
itself, confers to legal science and case law a pragmatic function and
dimension unknown to the legal reasoning of the old dogmatic and for-
malistic legal positivism: ascertaining antinomies and lacunae, promot-
ing their overcoming by means of existing guarantees, and drafting the
guarantees that are needed but absent. This confers legal culture a civil
and political responsibility to its object, giving it the task of pursuing the
overall coherence and completeness – i.e. the effectiveness of constitu-
tional principles – by judicial or legislative means, though without any
prospect of this being wholly achieved.

It is clear that the subjection of legislation to the constitution introduces
an element of permanent uncertainty concerning the validity of the for-
mer, depending on the judicial assessment of its coherence with the latter.
At the same time, however, and contrarily to popular belief, this restricts
the uncertainty of its meaning by reducing the power of interpretative dis-
cretion of both courts and legal science. Indeed, under the same condi-
tions, and depending on whether or not there are principles laid down by
a rigid constitution, the same legal text involves a narrower (in the former)
and wider (in the latter) range of legitimate interpretations. Take, for
example, a norm like the one in the Italian criminal code which punishes
the imprecisely defined offence of vilipendio (defamation, often of an insti-
tution): “Whomsoever commits defamation ... etc.” Without a constitution,
the meaning of a norm like this is totally indeterminate since “defama-
tion” could mean any manifestation of thought that asserts as “vile” the
institutions the norm protects. With the constitution, and in particular the
constitutional principle of free speech, even granting that a norm against
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“defamation” could still be valid, it cannot be construed so as to apply to
all expressions of thought, even if these are offensive to these institutions,
instead of simple insults.

Finally, there is a fourth change – perhaps the most important but which
I shall merely hint at here – produced by the paradigm of rigid constitu-
tionalism.6 While in the theory of law this paradigm involves revising the
concept of validity because of the dissociation between the formal force
and the substantive validity of decisions, in political theory it involves a
correlative revision of the purely procedural concept of democracy. The
transformation of principles and fundamental rights into a constitution,
constraining legislation, and conditioning the legitimacy of the political
system to their protection and implementation has grafted a substantive
dimension on to democracy in addition to the traditional political, formal,
or merely procedural one. I mean to say that the substantive dimension of
validity in the constitutional state translates into a substantive dimension
of democracy itself, of which it is both a limit and a complement: a limit
because the fundamental principles and rights are prohibitions and obli-
gations imposed on the power of the majority which would otherwise be
absolute, and a complement because these very prohibitions and obliga-
tions are as many guarantees that go to protect the vital interests of all
against the abuse of such powers, which, as the last century has shown,
could otherwise overturn democracy itself, along with rights.

I wish to add that while rigid constitutionalism brings about an internal
change to the ancient positivist model, it is also a supplement to the rule of
law as well as to legal positivism itself: it is the rule of law and legal positivism
in their most extreme and developed state, as it were. Indeed, as we have seen,
the change it brings about has given legality a twofold artificial and positive
character; no longer only of the “is” of law, in the sense of its state of “exis-
tence”, but also of its “ought”, namely its conditions of “validity”, they, too,
being made positive constitutional law on the law in the shape of legal limits
and constraints to law-making. This has been the most important achieve-
ment of contemporary law: regulation not only of the forms of legal pro-
duction, but also of the contents of the norms produced, and therefore a
broadening and completion of the very principle of the rule of law through
the subordination of the formerly absolute legislative power to law.

4 INSTITUTIONAL AND CULTURAL SHIFTS

At this point, we can identify these two paradigm shifts that we have
described with a structural change in the principle of legality and, con-
sequently, in the rules of formation of legal language. The distinctive
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trait of legal positivism that distinguishes modern from pre-modern law
is, as we have seen, precisely the positive character that comes from what
has been called the principle of formal legality or mere legality, by means
of which a norm exists and is valid exclusively for the legal form of its
production. The distinctive trait of legal constitutionalism with respect to
merely legislative legal systems is, in turn, no less structural a feature; the
subordination of legislation itself to law through what I have called the
principle of substantive legality or strict legality, by means of which a
norm is only valid and in force insofar as its contents do not clash with
the fundamental principles and rights laid down by the constitution.

I expressed the first of these two structural differences – between pre-
modern law and the positive law of the legal state (or rule of law in the
weak sense) – by saying that, whereas the legal language of uncodified
legal systems is a “natural” language, that of positive law is an “artifi-
cial” one; all its rules of use are stipulated and agreed on positively. It is
the criminal laws, for example, that tell us what is “theft” and what is
“murder”; they are substantive norms about the production of judicial
decisions and condition their validity, together with the “truth” of their
assumptions. Similarly, it is the norms of the civil code that tell us what
a contract – a mortgage or a sale – is, and thus, all together, form the
substantive norms for the production of civil judgements that ascertain
the validity of contracts. This collection of norms about production
is the basis of formalism and legal positivism, expressed by the principle
of mere legality: law can in no sense be derived from morality or nature
or other normative systems but is wholly an artificial object “posited” or
“produced” by human beings and thus depending on their responsibility,
on how they consider, draft, produce, interpret, and apply it.

The second structural difference (between the positive law of the legal
state and the positive law of the constitutional state, or the rule of law in
the strong sense) can also be expressed in relation to legal language. It is
that now not only does legal language codify and discipline through
norms of higher order the procedural norms on the production of lin-
guistic normative acts, but also the substantive norms on the meaning or
content they are able to express; not only the syntactic rules on the for-
mation of the symbols – laws, rulings, and other binding legal acts – but
also the semantic rules that constrain the meaning, precluding that which
cannot be validly decided and obliging that which must be decided. In
short, not only the rules on “how” law is pronounced, but also on “what”
it can and cannot say. The substantive conditions of validity of laws, that
the pre-modern paradigm found in the principles of natural law and the
earlier positivist paradigm had replaced with the purely formal principle
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that valid law is enacted law, come into the legal system again as positive
principles of justice enshrined in norms of a higher order than legisla-
tion. Indeed, if the rule of law is based on the principle of strict legality,
the laws are themselves regulated by norms on their production.
Therefore, not only do they condition by their language the validity of
the decisions expressed in legal language but, as expressions in legal lan-
guage, in turn have their own validity conditioned by norms of a higher
order that regulate their meaning as well as their form. It is in these sub-
stantive norms on meaning that the foundations of the constitutional
state lie, whether they impose limits, as in the rights of freedom, or obli-
gations, as in social rights. It is in them that the legal paradigm of con-
stitutional democracy shows up through the democratic convention:
besides the rules of the democratic game, the game itself, besides the
method and form of democracy, the democratic project itself.

However, these two shifts were not only produced by political revolu-
tion and legal and institutional innovation – the rise of the modern state
and then the introduction of rigid constitutions and specialized agencies
of constitutional justice – but also by cultural developments, i.e. theoret-
ical revolutions that changed the conception of law in the imagination of
jurists and in common sense. This is what took place in the first major
modern legal revolution, the rise of legal positivism as both a model and
a conception of law in opposition to the old, pre-modern case law.
Although anticipated by contract theories of law as a “device” or
“contrivance”7 in political philosophy and by the legal positivist theories
of Bentham and Austin, its success in legal culture was difficult and
anything but taken for granted. Suffice it to consider the stiff opposition
to codification raised by the most important legal school of the nine-
teenth century – the Pandectist School, who were schooled on the idea of
the System of Modern Roman Law according to the meaningful title of
the work by its leader Friedrich Savigny – who strongly argued for the
law to be separate from legislation and the immediately constructive and
normative role of legal science.

The same holds true about constitutionalism. Its institutional and
even theoretical premises were largely present well before today’s
European constitutions provided for and guaranteed their own rigidity
by special procedures for constitutional amendment and the review of
legislation. There was the example of the Constitution of the United
States which, from the outset – as far back as the renowned 1803 ruling
of Marbury v. Madison on an unconstitutional law – was a rigid
constitution guaranteed by the judicial control of the Supreme Court. It
obtained this guarantee, however, not so much from its conception as a
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law of a higher order than legislation as from being the outcome of a fed-
eral treatise that neither Congress nor individual states could deviate
from. Furthermore, most European countries had constitutions that
were formally rigid since their amendment required aggravated proce-
dures With the exception of the 1920 Austrian constitution, none of
these, however,8 provided for any special judicial review of the constitu-
tionality of laws. One can even postulate “the natural rigidity of consti-
tutions” as has happened recently,9 even when they, like the Italian
Albertine Statute, are devoid of norms on how to amend them. This idea
seems perfectly obvious to us today since a flexible constitution, namely
one that can be validly amended by ordinary procedures, is in fact not a
constitution but an ordinary law, whatever name it goes by, and even if
it is written in stone. It is, however, a fact that this theory was upheld in
1995, and not in 1925 (when Mussolini rode roughshod over the Statute
with his liberticidal laws without any jurist raising his voice in warning
against a coup d’état), nor in the 1950s (when the Italian court of cassation
held that constitutional principles and rights were only programmatic).
Even at a theoretical level, all the premises of democratic constitutionalism
were in the doctrine of the greatest theoretician of legal positivism, Hans
Kelsen, who not only theorized the step structure of the legal system, but
also elaborated the guarantee of the judicial review of legislation, in his
plan for the Austrian constitution of 1920.10 It is, however, again a fact
that Kelsen himself was the most fervid believer in not only the “pure”
and value-free nature of legal theory, but also the archaic legal positivist
theory – which, as we have seen, is untenable in systems with a rigid con-
stitution – of the equivalence of the validity and the existence of norms,
which prevents substantively unconstitutional norms from being
declared invalid.11

In sum, in the legal culture of the nineteenth and early twentieth
centuries, legislation, whatever its content, was considered the supreme
unlimited and illimitable source of law. Constitutions, whatever we may
think today of their “natural” rigidity, were not perceived as rigid
constraints on the legislator but solemn political documents or, at most,
ordinary laws. Just consider the devaluation and incomprehension by
Jeremy Bentham, one of the greatest exponents of legal liberalism, on
the Declaration of 1789. In a pamphlet titled Anarchical Fallacies,12

Bentham asked himself whatever could such a document be that begins
with the proclamation “all men are born free and equal” and then goes
on to list a whole series of principles of justice and natural rights, if not
a minor philosophical treatise set forth in articles and the upshot of a
“confusion” of words that “can scarcely be said to have a meaning.”13
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For he claimed that “there are no such things as natural rights”, “rights
anterior to the establishment of government” that “existed before laws,
and will exist in spite of all that laws can do”.14 Bentham did not realize
that, through that Declaration, positive law was changing its nature
before his eyes. The Declaration itself was positive law and those princi-
ples of justice it proclaimed, once stipulated, were no longer principles of
natural but of positive law, which obliged the political system to respect
and protect them.

Even so, after their legal nature was recognized, constitutions were
long held to be simple laws subject to amendment and thus, as was the
case in Italy, violation by the legislator. Indeed, it was not until 50 years
ago that the idea of a statute about statutes and a law about law began
to enter the common sense of jurists. It was beyond the bounds of imag-
ination that a statute could constrain statutes, since the latter were the
only, hence omnipotent, source of the law – the more so since they had
been democratically legitimized as the expression of the parliamentary
majority and thus popular sovereignty. This meant that the legislator in
turn, as well as the policy of which legislation was both the product and
the tool, was considered omnipotent. A merely formal and procedural
conception of democracy ensued, which was identified solely with the
power of the people, namely, the representative procedures and mecha-
nisms meant to achieve majority will.

It was only after Second World War and the defeat of Nazi-fascism
that, with the introduction of judicial guarantees of the repeal of uncon-
stitutional laws by ad hoc courts and not their simple non-application in
individual cases as in the United States,15 the meaning and normative
scope of the rigidity of constitutions as norms of a higher order than
ordinary legislation was recognized and sanctioned. It was no coinci-
dence that this guarantee was first introduced in Italy and Germany,
followed by Spain and Portugal, where, after the Fascist dictatorships
and the massive popularity they enjoyed, the role of the constitution as
a limit and constraint on the power of the majority was being rediscov-
ered in accordance with the notions embodied two centuries earlier in
Article 16 of the Declaration of 1789: there is no constitution in which
“the guarantee of fundamental rights is not assured or the separation of
powers provided for”; the two principles and values that Fascism denied
and which are, in turn, the denial of Fascism.

This is the reason why we can talk about having “discovered” the
constitution only over recent decades; in Italy, for example, in the sixties,
after the constitutional court awoke the constitution from the hiberna-
tion the Court of Cassation had placed it in. Constitutionalism was not
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part of the scientific terrain of jurists in the nineteenth century, nor in
the early half of the twentieth century, and has only recently pene-
trated legal culture and been grafted on to the old legal positivist
paradigm. Indeed it is on this terrain that we have the clearest confir-
mation of the pragmatic dimension of legal science: norms and
principles are nothing more than meanings and do not exist merely by
virtue of their legal enunciation but also, and more so, as meanings
shared by legal culture and common sense. I would add that our legal
culture is still largely old positivistic and non-constitutional, and the
paradigm of the constitutional state is still very much to be developed
both in theory and institutionally.

There is an interaction between institutional and cultural shifts. Legal
and political philosophies are always a reflection, a constitutive and, so
to speak, a performative factor of the actual legal experiences of their
times natural law, despite all its variations, was the dominant legal phi-
losophy of the pre-modern era for as long as there was no formalized sys-
tem of sources based on the state monopoly of legal production; legal
positivism took over after codification and the birth of the modern state;
constitutionalism is, or at least is becoming, dominant today, after the
introduction of judicial guarantees of constitutional rigidity. Each of
these stages corresponded to a change in the legitimization of law and its
criteria of validity; from the immediately substantive basis of pre-modern
case law, when the validity of a legal case depended on the (subjective)
assessment of the (objective) justice of its contents, through the purely
formalistic basis of the legal state, in which the validity of a norm only
depended on the legal form of its production, up to the both formal and
substantive formula of the constitutional state, in which the validity of
laws depends not only on their sources and forms conforming to the
norms for their production, but also on their content complying with the
principles laid down by constitutions, which are of a higher order.

Three cultures, models of law and notions of validity, therefore, each
corresponding to a different political system: the ancien régime, the legal
state, and the constitutional state. But also three different epistemologi-
cal paradigms of judicial decision and legal science, and three different
increasingly complex models of political legitimization. With the first
institutional revolution, the existence and validity of law were dissoci-
ated from its justice since the a priori assumption that it was immediately
just, based on the wisdom of its doctrinal and judicial development, had
ceased. For the first article of the social contract founding the positive
legal order was that a law formally pre-establish, against judicial arbi-
trariness, what is forbidden and punishable, so that the judge was
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constrained in applying by the need to accept the premises the law itself
laid down. But the second article, produced by the second institutional
revolution, was that the same law be constrained to substantive princi-
ples of justice, that it must allow, or must forbid, something that is
permitted or forbidden by fundamental constitutional rights. With this
second revolution, the existence of law, too, is dissociated from its valid-
ity, for the a priori assumption that a norm is valid merely by virtue of
how it is said and not also of what it says no longer holds. The substan-
tive and nomostatic dimension of law that had been expunged by early
positivism began to penetrate the legal system again, in the broader legal
positivism of the constitutional state: under the guise not of an arbitrary
sense of right but of limits and constraints placed on the legislator as
positive constitutional norms.

5 THE CURRENT CRISIS OF BOTH MODELS OF THE 
RULE OF LAW

Both models of the rule of law illustrated here are today in crisis. I shall
identify two aspects and two sets of factors of this crisis, one affecting
the legal state and the other the constitutional state: in other words, the
rule of law in both the weak and strong sense, or the law itself in its pos-
itive form both legal and constitutional. In both cases, the crisis mani-
fests itself in as many forms of regression towards a pre-modern type of
case law.

Firstly, the crisis affects the principle of mere legality which, as we
have said, is the norm of recognition of the legal state. It derives, in turn,
from two factors: legislative inflation and dysfunctional legal language,
both expressions of the crisis of the regulative and conditioning capabil-
ity of the law and therefore of the “artificial reason” that Thomas
Hobbes set against the iuris prudentia or wisdom of the “subordinate
judges” of his time.16 In Italy, for example, there are now many tens of
thousands of state and regional laws in force, and thousands of laws and
decrees passed every year. The result of this exponential growth – the
outcome of a politics that has degraded legislation to administration and
has by now no vision of the difference between the two functions as to
sources and content – is the twilight of codifications and a growing
uncertainty in and ungovernability of the entire legal system. Criminal
law, especially, has grown at such a pace that its very effectiveness and
guarantee mechanisms, its capability for regulating and preventing
offences, and repressive abuses have been upset. The Rocco Code, dating
from 1930, is still in force in Italy; to this the Republic, in half a century,

336 CHAPTER 8

Ch08.qxd  20/4/07  2:50 PM  Page 336



has added an infinity of special, emergency, and occasional laws, pro-
duced by a political and unplanned use of criminal laws good only for
exorcizing problems: from anti-drug legislation to the countless laws
prompted by the unending state of emergency, firstly terrorism then
mafia, up to the latest “security acts” passed only for their symbolic
value. On the other hand, in the general ineffectiveness of non-criminal
control, no important law has been left without its own criminal clause,
to the point that the constitutional court saw fit to issue a declaration of
criminal law bankruptcy in the form of Ruling N 364 of 1988, by which
it dismissed the classic principle of the inexcusability of ignorantia legis
in criminal matters as unrealistic.

The other factor of crisis in the principle of legality has been the
disorganized language of the laws expressed in increasing vagueness,
obscurity, and long-windedness. Here, again, Italian criminal law is
emblematic. The Rocco Code had undermined the principle of determi-
nacy through ambiguous, imprecise, and value-based expressions, in
particular when referring to crimes against the person of the state, with
meanings that could be extended ad infinitum in judgment. Semantic
indeterminacy, however, reached heights of real inconsistency in the
special legislation of the republican era that brought about a further
dissolution of criminal language with single articles of law many pages
long, intricate normative labyrinths, uncoordinated contradictory refer-
ences, obscure formulas interpretable in more than one way, normally
resulting from compromise or, worse still, the decision to rely on judicial
application for normative choice.

The result of this disaster is a maximal criminal law – maximal exten-
sion, maximal inefficiency, and maximal arbitrariness – of which all the
political functions that are classically associated with the principle of
legality are withering away: predetermination of offences by the legisla-
tor and hence legal certainty and the judge’s subjection to law; protection
of citizens against judicial and police arbitrariness and their equality
before the law; mandatory prosecution, the centrality of trial, and its role
as a means for verifying or confuting acts committed instead of preven-
tive penalization; and, lastly, the efficiency of the judicial machinery,
choked up with an infinite number of fruitless, costly paper cases whose
outcome only serves to blur the distinction of lawful v. unlawful in
common sense and to take time and resources away from more impor-
tant inquiries that are increasingly bound to end in that form of surrep-
titious amnesty that is the expiry of limitation period. In short, it is
the conditioning role of the principle of mere legality that in today’s “age
of decodification”17 is undermining the primacy of legislation, hence of
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politics and representative democracy, to the advantage of administra-
tion, the judiciary and negotiation, i.e. sources of neo-absolutist power
which are no longer subordinated to the law. The rationality of the law,
which Hobbes countered with the “juris prudentia, or wisdom of subor-
dinate judges” typical of the old common law, has been done away with
by the legislation of even more subordinate legislators; the growth of
discretion in legal practice had precisely the effect of reproducing a
law of prevalently judicial, administrative, or private making, along the
lines of the old model of pre-modern law.

The second and no less important aspect of the crisis concerns the
principle of strict legality – the regulated and conditioned character of
legislation itself – with which I have here identified the norm of recogni-
tion of the constitutional state. Again, in Italy, in recent years the
constitution has been subjected to concentrated attack and repeated
transgression – from the damage wrought to Article 138 on its revision
by the various attempts at institutional reform, up to the violation of
Article 11 with the participation in the Kosovo war – which have
impaired its authoritativeness and constraining strength. Furthermore,
this is not a slight dip in the effectiveness of the 1948 constitution but a
crisis of the very idea of constitution as a system of limits and constraints
and, more generally, of the value of rules as such; these are increasingly
resented and disparaged by political and economic powers as inappro-
priate shackles on popular sovereignty and the free market.

There is also another, even more evident, crisis factor, which concerns
the constitutional state. This is the end of the national state as the
exclusive monopoly of legal production: the source of law has shifted
beyond national borders and this has brought about a crisis in the unity
and coherence of the system of legal sources and the guarantor role of
state constitutions. The old pyramid structure of the sources – headed by
the constitution, followed immediately by ordinary laws and then regu-
lations and other administrative and contractual sources – has been
replaced with a conglomeration of legal sources from various different
systems, from the European Union to the United Nations, but nonetheless
directly or indirectly in force.

Emblematic – by being advanced in the substance of the rule of law
although not so in form, either weak or strong – is the process of
European integration. In one sense, the European Union is still an amor-
phous legal and political system, whose traits contradict both principles
of democratic constitutionalism: adequate political representativeness of
the organs of the Union endowed with greater normative powers and the
rigid subordination of their decisions to a check of validity which is
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clearly anchored to the protection of fundamental rights. In another
sense, the process of European integration has shifted the decision-making
places traditionally reserved to national sovereignty outwith state bound-
aries; not only on economic and monetary issues, but also in commercial
relationships, immigration, consumer protection, environmental protec-
tion, and social policies. It is estimated that almost 80% of legislative
production is now directly or indirectly of community origin.18

I shall speak later of the perspectives that this process opens which, in
the long term, are certainly progressive, thanks also to the European
Charter of Basic Rights approved in Nice in December 2000. In the
meantime, until a constitutional re-establishment of the Union comes
about, this incomplete integration is putting the traditional hierarchies
of sources of law under strain and is weakening national constitutions,
owing to the EU’s lack of political responsibility and constitutional
review. On its basis, norms produced outwith the state – treaties, regula-
tions, directives, and rulings – come into force in state legal systems, pre-
vailing over national parliamentary laws and even claiming prevalence
over their constitutions. This deforms the constitutional structure of
national democracies, in terms both of the political representativeness of
the new legal sources, as well as their constitutional constraints: in short,
the whole paradigm of the constitutional state.

The democratic deficit of the Union is seen first and foremost in the
community legal system. The new sources refer back to agencies that are
not directly representative, such as the Council and the Commission,
which make decisions through mechanisms that are not transparent
and which are deeply affected by lobbies that are all the more powerful
the richer and better organized. However, the absence of representative-
ness and political responsibility has a retroactive effect on the national
legal systems that the new sources become part of: through the greater
distance between the public and the normative agencies of the Union;
through the low level of influence national parliaments can exert on the
choices their governments make in participating in complex decision
processes that often culminate in decisions made by majority vote and
not unanimous agreement; through disinformation and lack of interest
in European issues among both political classes and public opinion.

The constitutional review of community sources is as much weak-
ened.19 Not only do these sources come into force in national systems
directly – the regulations as directly applicable norms and the directives
as the frame for them but also with immediate effectiveness20 – but,
according to the decisions of the Court of Justice, they are of a higher
order than all the norms of national21 law, including constitutional ones.
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The Italian constitutional court ruled against this at the beginning but
later substantially accepted it, with the provision that community norms
be subordinated to the supreme principles of the Italian republican con-
stitution.22 It thus comes about that non-legislative norms are not sub-
ordinated to legislation but of a higher order than legislation and even
able, at least according to the Court of Justice, to deviate from the con-
stitution. This generates more normative inflation and, most impor-
tantly, the opening of new areas of neo-absolutist power in contrast with
every principle of the rule of law. There is, therefore, a danger that the
blurring of roles between national and European legal sources will pro-
duce a twofold form of dissolution of legal modernity: the formation of
an uncertain community case law by concurrent conflicting courts and
regression into the pluralism and overlapping of legal systems and
sources that was characteristic of pre-modern law. Expressions such as
“principle of legality” and “statutory reservation” are becoming
progressively meaningless.

Finally, there is the crisis of the embryonic international constitution
formed by the UN Charter and the many conventions on human rights.
The principle of peace, which is the fundamental norm and the rationale
of the United Nations, has been destroyed by the two wars western
powers unleashed during the last decade – the Second Gulf War and the
Kosovo War – and by overriding the United Nations in favour of North
Atlantic Treaty Organisation (NATO) as the guarantor of a world
“order” increasingly marked by the growth of inequality, concentration
of wealth, and the expansion of poverty, hunger, and exploitation in the
rest of the world.23

After all, the whole process of worldwide economic integration that
goes under the name of “globalization” can be easily read as a vacuum
of public law produced by the absence of limitations, rules, and checks
over the strength of major state, military, and private economic powers.
Without institutions capable of dealing with these new relationships, the
law of globalization is increasingly shaped after the private, contractual
forms of law instead of the general, abstract public ones,24 which shows
how much economics dominates politics, and how much the market
dominates the public sphere. Thus, the neo-absolutist regression in exter-
nal sovereignty of the major powers (only) is accompanied by a parallel
neo-absolutist regression of the major transnational economic powers;
this is the return of a regressive neo-absolutism that shows up in the
vacuum of rules that is openly accepted by present-day globalized anar-
chic capitalism as its fundamental rule – a sort of new Grundnorm for
economic and industrial relations.
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6 THE FUTURE OF THE LEGAL STATE: PROSPECTS FOR
REFORM

The decline of national states, the loss of the normative role of law, the
multiplication and confusion of legal sources, the thwarting of the prin-
ciples of formal and substantive legality, and the demise of politics and
its capability for forward planning are undermining both paradigms of
the rule of law: legal state and constitutional state. It is impossible to
foresee what the outcome of this crisis will be, whether destructive, lead-
ing to the law of the jungle and survival of the fittest, or whether this will
prove to be a transitory crisis that will lead to the emergence of a third,
broader model of the rule of law. The only thing we know is that, what-
ever the outcome is, it will depend on the role that legal and political rea-
son will be able to play. Evolution towards a strengthening rather than a
dissolution of the rule of law pivots on re-establishing legality – ordinary
and constitutional, and state and supra-state – in order that it be able to
meet the challenges it faces on the two fronts described above.

The first challenge, that the crisis of the principle of mere legality is
undermining the legal state, calls upon the critical, propositional, and
constructive role of legal reason to re-establish ordinary legality. I shall
identify two possible lines for reform, one pertaining to the liberal area
of the rule of law and the other to its social dimension.

The former concerns criminal law, a terrain on which, and not by
chance, the liberal rule of law was born. An effective way of stemming
the flood of legislation that has put such a strain on the guaranteeing
role of criminal law would be to strengthen the principle of mere legal-
ity, by replacing the simple statutory reservation – the principle that a
criminal law may only be created through a parliamentary statute – with
a code reservation, the idea being to enact a constitutional principle that
no norm can be introduced for offences, punishments, and trials unless
through an aggravated procedure, in the form of amendments or supple-
ments to the text of the criminal, or criminal procedure, code.25 This
would not simply be a reform of the code but a recodification of the
whole body of criminal law. It would be based on a meta-legal guarantee
against abuse by special legislation, which could put an end to the present
chaos and protect the codes – which Enlightenment culture saw as a
relatively simple and clear system of norms for protecting citizens’ rights
against the arbitrariness of “subordinate judges” – from the arbitrariness
of today’s “subordinate” legislators. The criminal and criminal proce-
dure codes would become the exhaustive and exclusive normative texts of
the whole criminal matter; and, each time, legislators would have to take
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on the responsibility for their being coherent and systematic. This would
enhance legislators’ regulatory power over both citizens and judges. The
ensuing drastic depenalization – starting with the paper-laden, bureau-
cratic criminal law made up of a conglomeration of misdemeanours and
petty offences often punished with fines – would be compensated by the
overall increased certainty, effectiveness, and guarantees.

Restoring and strengthening the principle of mere criminal legality
and hence the regulatory and conditioning capacity of the law refers
back to the reform and reinforcement of the principle of strict legality; a
principle by means of which, as we have seen, the law itself must be reg-
ulated and conditioned by meta-legal guarantees: not only by the classi-
cal substantive principles of determinacy, materiality and offensiveness
as semantic rules for the formation of legal language but also, in this
case, a formal principle of legislative production for constraining it to
unity, coherence and to the greatest possible simplicity and intelligibility.
It is, moreover, only by re-establishing legality through these principles –
determinacy in content and code reservation in the form of production
– that the proper relationship between legislation and judicial decision
can be restored on the basis of a rigid actio finium regundorum. In an
apparent paradox, legislation and hence also politics can assure the sep-
aration of powers and the judge’s subjection to the law, and thus meet
the constitutional requirement of the absolute statutory reservation, if
and only if legislation itself is in turn subordinated to the law, namely,
guarantees (first and foremost, determinacy) that can limit and constrain
the decision. This is tantamount to saying that the law can be effectively
conditioning if and only if it is itself conditioned legally. This is the old
Enlightenment formula detracts nothing from its value. That all this held
true two centuries ago, when codification made the shift possible from
the judicial arbitrariness characteristic of the old case law to the rule of
law, makes it no less valid today when legislative inflation has practically
pushed the criminal system back into the uncertainty of pre-modern law.

Re-establishing the legality of the welfare state is more difficult and
complex. The welfare state did not develop, in Italy and elsewhere,
through the subjection to law characteristic of the rule of law, so much
as through the steady expansion of governmental institutions, the
growth of their political discretion and the unsystematic accumulation of
special laws, specific measures, administrative practices and acts of
patronage that have been grafted on to the old structure of the liberal
state, deforming it. The upshot was a heavy complex bureaucratic inter-
mediation of welfare provisions that is responsible for their inefficiency
and, as shown by not only Italian experience, illegal degeneration. There
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is no denying that the public provision of social services involves the
development of costly bureaucratic apparatuses but these can be appro-
priately pruned and simplified by building a social rule of law which, no
differently from the liberal rule of law, is based on the maximum subor-
dination of its provisions to law not only in their form, but also in their
content. This could be made possible by making provisions as universal
as social rights, rather than dependent on discretionary and selective
bureaucratic intervention.

In this prospect, the most fruitful indication put forward by the most
interesting studies on the reform of the social state, in my view, is a gen-
eral principle that combines well with a strengthening of mere legality
and its conditioning role through the contents, which are in turn condi-
tioned, imposed on legislation itself. According to this principle, a social
right can be guaranteed all the more completely, simply, and effectively
in legal terms, at the least cost, and given maximum protection from
political and administrative discretion and the arbitrariness and corrup-
tion they feed, the less bureaucratic mediation that is needed for its sat-
isfaction; this reduction is achieved by the social right being recognized
to apply equally to all through laws as general and abstract as possible.
The paradigmatic example in this sense is the statutory satisfaction, in
universal generalized terms, of the social rights to subsistence and wel-
fare by a minimum guaranteed wage to all those of majority age
upwards.26 But a similar framework is also found in generalzsed, free,
and mandatory forms of social welfare, such as health care and educa-
tion for all, which now are variously paid for by the public sphere in
accordance with the paradigm of equal rights to health and education.
In these cases automatic provisions, together with subjection to law,
guarantee to the highest degree the certainty of law and rights, the equality
of citizens and their immunity from arbitrariness. Naturally, these social
guarantees have a high cost; the cost of actually satisfying the corre-
sponding rights is compensated for, besides the minimum living stan-
dards and substantive equality it secures, by fewer resources wasted on
enormous parasitic bureaucracies that today manage social welfare,
sometimes corruptly, on the basis of discrimination and power.

Unfortunately, little hope can be held out for these prospects of
reform. Today, changing the welfare state according to the universalistic
model of the statutory guarantee of social rights runs against the
prospective privatization of the public sphere and the free-market
options that prevail in political culture and the ruling classes. Similarly
improbable would be a re-establishment of criminal legality based on the
guarantee of the code reservation. While criminal legislation is sliding
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back towards pre-modern law, criminal doctrine looks on in silence as
havoc is wreaked with its subject matter and takes comfort in the
“realist” fallacy that criminal law cannot be any different from what it
is. Improbable, however, does not necessarily mean impossible. We
should not mix up inactivity and realism unless we wish to hide the
responsibility of both politics and legal culture, reducing to “unrealistic”
or “utopian” what we will not or cannot do. We should admit, instead,
that the cause behind the crisis is the unwillingness of politics and the
propositional inactivity of culture, one following the other as each
other’s alibi, putting at risk not only the future of the rule of law, but
also of democracy itself.

7 THE FUTURE OF THE CONSTITUTIONAL STATE:
CONSTITUTIONALISM WITH NO STATE

The second challenge faced by the rule of law regards its constitutional
dimension. It is the crisis of the principle of strict legality produced by
states losing their sovereignty, with the dislocation of legal sources out-
side borders and the ensuing weakening of the guarantees provided by
national constitutions. It calls for a rethinking of constitutionalism and
legal guarantees, i.e. of the places, forms, and degree of rigidity with
which constitutions can condition legislation by constraining it to guar-
antee the fundamental rights and the principles of equality and justice
they lay down. We have seen how these places are no longer only state
but supra-state and are today occupied at European and world level by
agencies that actually make decisions with no political responsibility and
under uncertain constitutional constraints. This weakens both dimen-
sions of constitutional democracy: the formal dimension of political
democracy, because non-representative agencies are being endowed with
growing powers of decision-making, and the substantive dimension of
the constitutional state, because those agencies are not subordinated to
law and there are no secure checks on the constitutionality of their deci-
sions.

Faced with these processes, first and foremost that of European unifi-
cation, a nostalgic attitude of sterile opposition leads nowhere. What is
certain is that markets will not withdraw behind national boundaries and
phenomena of supra-state, international integration and interdepend-
ence will increase, not decline. The only possible answer to this challenge,
therefore, is to promote legal and institutional integration in addition to
the economic and political integration that, whether we like it or not, is
not only happening, but is also irreversible. Faced with the crises of the
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national state and constitutionalism, we are forced to the realization that
the only alternative to the decline of the rule of law and new forms of
market and political absolutism is a stateless constitution that can deal
with the new localizations of power and decisions. While it is true that
today’s state constitutions are no longer capable of fulfilling their role of
guarantor, it is useless to fight a tardy rearguard action in defence of the
state and the autonomy of its now outdated legal system. Attention
should rather be focused on developing European constitutionalism on
the one hand and, on the other, an international model of constitution-
alism that can restrain the absolutism of the new powers.

International constitutionalism is the more difficult and improbable
long-term prospect. The demise of opposing political blocs, which could
have been an excellent prelude for a new world order based on the pri-
macy of the United Nations and the guarantee of human rights
enshrined in many international charters, heralded instead the decline of
the United Nations, the conversion of NATO to the armed wing of rich
western countries against the increasingly impoverished countries of the
rest of the world and the reinstatement of war as a means for resolving
international conflict and defending our democratic fortresses against
the pressure of the growing “huddled masses” kept outside their borders.
The only step forward towards an international rule of law was the
Treaty of Rome of 17 July 1998 setting up an international criminal
court empowered to deal with crimes against humanity. The fact remains
that the only alternatives to a future world of war, violence, and expo-
nential growth of poverty and crime, in which our very democracies
would be put at risk and deprived of their legitimacy, are a legal project
of world constitutionalism, which is already outlined in the UN Charter,
and the resolution by major powers to take it seriously.

The prospects of extending the constitutional paradigm to the
European Union are somewhat more realistic. Despite many limitations
and difficulties, there is an ongoing constituent process in the Union
which has sped up considerably over the last 10 years. The latest and
most significant step was the approval in Nice on 7 December 2000 of a
European Charter of basic rights; besides traditional liberties and civil
rights, this provides a long list of social rights a well as last-generation
rights on privacy, the protection of the human body, and the preserva-
tion of the environment. This document has been merely proclaimed and
not yet formally incorporated in the treaties. However, its political value
and de facto compulsory nature, consequent to its unanimous approval
by the European Council, Commission and Parliament, are unques-
tioned. Moreover, in legal terms, too, it is probable that its norms already
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be incorporated into Article 6 of the Treaty of Union which for “general
principles of Community law” refers to basic rights “resulting”, besides
from the European Convention on Human Rights of 1950, “from com-
mon constitutional traditions of Member States”: these are precisely
those very “common constitutional traditions” that the Convention,
which was set up by the European Council of Cologne on 3–4 June 1999,
had to identify within the charter it would develop. It can therefore be
argued that not only is this charter a first, highly important step towards
the development of a true European constitution, but it is now also law
in force, legally binding on the Union and its member states, as well as
for the Luxemburg Court of Justice, more and more clearly bound to
become a European constitutional court.

Of course, the new Charter of Rights will be insufficient to redraft
European law along the lines of a constitutional state. For that, a
rational re-establishment of the entire power organization of the Union
will be necessary, based on the one hand on the classic principle of the
division of power and, on the other, on a more exact distribution of com-
petence along federal lines between European and state agencies. To
build a European rule of law, therefore, it is necessary to proceed in the
opposite direction from a national rule of law: constitutionalism not as
a complement of the legal state but, instead, as its premise. Only when
the constitutional integration of Europe has taken place – only when its
jurisdiction is extended well beyond the basic economic issues and is
made to include a legislative function of the European parliament – will
it become possible to promote increasingly advanced forms of legislative
integration.

Today, legal integration proceeds with community sources being
superimposed on state ones, thus aggravating the tangle of norms and
the crisis of the principle of legality in its formal no less than in its sub-
stantive dimension. The main factor in this integration is the role played
by the Court of Justice which, helped by the involvement of state courts
brought about by the direct introduction of community norms into state
systems,27 is forming a prospectively judge-made European law. It is
clear, however, that there is no substantive reason why integration should
not take place legislatively: why, in particular should the Union have as
many basically similar codes or systems of civil and criminal law as
member states, without arriving at a European civil28 and criminal29 cod-
ification, at least within the scope of its jurisdiction. This would enhance
not only the protection of rights and the process of political unification,
but also free exchange itself, the security of commerce, and the protec-
tion of community interests and goods, which is part of the treaty’s aims
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and falls under the Union’s jurisdiction. The main obstacle standing in
the way of unification of codes, or at least of the formation of federal
codes and judicial systems with a clearly distinct scope from that of state
codes, is, obviously, criminal law. In systems like Italy’s it is reserved to
legislation by representative agencies, but this requirement could be
met at community level if the European parliament were empowered
with legislative functions. In short, it would be possible for a European
rule of legislative law to develop as an alternative to the present trend
towards a community-wide case law confusedly mixed up with national
legal systems. The European Charter can certainly contribute to reach-
ing this goal since the rights it guarantees outline a public space that goes
well beyond the limited scope of the treaties.

This would obviously be a third paradigmatic shift. After case law, the
legal state and the constitutional state, a fourth model: the rule of law
raised to supranational level, with nothing of the old form of the state
but retaining the form and substance of its articulated constitutional
structure in the principles illustrated above of mere and strict legality. Of
course, it would make no sense to talk of the forms that the system and
hierarchy of the sources of a hypothetical supranational, specifically
European rule of law would take on. Within the perspective of a consti-
tution and a public sphere that are no longer national but supranational,
we can only imagine that a constitutional space of an order higher than
any other source could serve as the basis for re-establishing strict legal-
ity, similarly to the model of the constitutional state that is the limit and
necessary dimension of, and intrinsic constraint to, all legitimate power.
For it is precisely this space that hosts the public sphere, identifiable with
the interests of all – either because they are general or because they
correspond to fundamental and hence universal rights – whose guaran-
tee the legitimacy of all public powers depends on. Re-establishing mere
legality on the model of the legal state, through a reorganization of the
underlying system of sources and corresponding powers on the basis
of a clear redefinition and division of their competences and relation-
ships of hierarchy and subsidiarity, depends on the articulation of the
public sphere at its various levels and dimensions.

On the prospect of this third, broader model of the rule of law out-
lined by supranational charters of rights, however, political studies have
raised theoretical doubts concerning and identified obstacles to both its
viability and desirability. The necessary premise for a European or even
global legal and constitutional state would be one single people, civil
society, or public sphere, that does not exist;30 therefore, a supranational
legal integration, even though only limited to protecting basic rights,
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would amount to an imposition (which at best would remain on paper)
of a single normative model, undermining pluralism of cultures, tradi-
tions, and legal experiences.

Apart from the idea of a basic political and cultural homogeneity
underlying our national states, which in my opinion is false, this objec-
tion implies a conception of constitution as an organic expression of a
demos, or at least of pre-political links and a shared sense of belonging
among its recipients. I think that this communitarian belief should be
overturned. A constitution is not for representing the common will of a
people but for guaranteeing the rights of all, even when this runs counter
to popular will. Its function is not to express the existence of a demos or
its presumed cultural homogeneity, collective identity, or social cohesion
but, quite the opposite, to guarantee by those rights the peaceful coexis-
tence of different and potentially conflicting individuals and interests. Its
basis of legitimacy, as opposed to that of ordinary laws and governmen-
tal decisions, does not come from majority consensus but from an even
more important and fundamental value: the equality of everyone in basic
liberties and social rights, i.e. in vital rights conferred to all, as limits and
constraints precisely against the laws and governmental acts of contin-
gent majorities.

Shared sense of belonging and constitution, political unification, and
legal enforcement of equality are, furthermore, closely bound together as
the experience of our own democracies has shown. It is true that the
effectiveness of any constitution requires a minimum of cultural and pre-
political homogeneity that, as regards the European Convention on
Human Rights, is perceptible precisely, and perhaps especially, in the
common constitutional traditions of the member states of the Union.
But the opposite is also even truer: it is in an understanding of equality
of rights as a guarantee of protecting differences of personal identity
and curtailing material inequalities that a perception of others as one’s
equal can take root, and with it the shared sense of belonging and the
collective identity of a political community. It can even be said that the
equal protection of rights is not only necessary, but also sufficient for
forming the only “collective identity” worth pursuing, namely one based
on mutual respect instead of the mutual exclusion and intolerance
generated by ethnic, national, religious, or linguistic identities. The main
ingredient of political unification is legal rather than economic or
monetary unification.

In short, if by “public sphere” we mean that which is in the interests of
all as opposed to the private sphere that concerns individuals’ interests,31

it must be acknowledged that it mainly requires the protection of
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equality and those rights of all that are fundamental rights. The public
sphere and civil society are thus not the premise but the effect of the
constitution. It is with the constitution, i.e. the social contract, whereby
it is agreed upon to protect the basic rights of everyone, that society
emerges from the state of nature and a public sphere emerges as the locus
of politics and a sphere of equality, distinct from the private sphere that
is, by contrast, the place of economics and the sphere of inequality and
difference. This is why we can say that a European public sphere will not
exist for as long as Europe remains a mere common market – an area of
free exchange – but will come into being precisely when equality in those
rights for all that are basic rights is established and protected. Even less
so will a worldwide public sphere exist as long as human rights laid down
in the many conventions and declarations stay on paper, unprotected,
and the law of the jungle continue to prevail in international political
and economic relations.

The reasons that keep us from being optimistic about the prospects of
extending constitutionalism to the international level are not, therefore,
theoretical. They are all exclusively political. There is nothing to stop us
believing that the idea of an international rule of law is in theory attain-
able. Its attainability only depends on politics, and precisely on the will
of the economically and militarily strongest countries. This is what the
real problem boils down to: the crisis of the project of peace and equal
rights that politics itself had laid down at the end of the Second World
War. The paradox lies in the crisis of political planning taking place in
an age of transition in which it is certain that, in the course of just a few
decades, the integration processes presently developing will lead in any
case to a new world order. Politics and law hold the key to the quality of
this new order: whether the West shuts itself up as in a besieged fortress,
inequality, and poverty grow and new fundamentalism, wars, and
violence develop, or the will prevails within the international community
to give renewed momentum to that rational project of a constitutional
order that the peace and the very security of our democracies depend on.

NOTES

1. See H. Kelsen, Pure Theory of Law, Berkeley (CA): University of California Press,
1967.

2. “Constitutional state” and “rule of law in the strong sense” are not synonyms. The
rule of law in the strong sense implies that the law is in fact – even though not by
right – subjected to normative principles such as fundamental liberties and the sep-
aration of powers. This can take place, as the example of England shows, because
these principles have taken social and cultural root notwithstanding the absence of
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a written constitution. The bi-univocal tie, today accepted virtually everywhere,
between rule of law in the strong sense and constitutionalism stems from the fact
that written and rigid constitutions have made these principles “positive” in nature.
In doing so they have given legal guarantee to the subordination of public powers
to these principle, not only in terms of spontaneous alignment by judges and legis-
lators, but also in their formulation in positive constitutional norms and the control
by a constitutional court on their possible violation. Despite the absence of a con-
stitution, in England the experience of the rule of law realized a model of rule of
law in the strong sense, to the extent of having been the inspiration for the whole
evolution of the rule of law in continental Europe and the United States. However,
that model has remained outside the continental development of the Rechtsstaat
(state-under-law) and of the paradigmatic shifts that marked it.

3. The formula auctoritas, non veritas facit legem appears in the 1670 Latin translation
of the Leviathan [1651]: T. Hobbes, Leviathan, sive de Materia, Forma et Potestate
Civitatis Ecclesiasticae et Civilis, in Opera Philosophica quae Latine Scripsit Omnia,
ed. by W. Molesworth (1839–1845), reprint Aalen: Scientia Verlag, 1965, vol. 3, chap.
26, p. 202. But Hobbes states very much the same maxim in A Dialogue between a
Philospher and a Student of the Common Law of England [1681], in The English
Works, ed. by W. Molesworth (1839–1845), reprint by Aalen: Scientia Verlag, 1965,
vol. 6, p. 5: “It is not wisdom, but authority that makes a law”.

4. This definition of natural law doctrine has been suggested by N. Bobbio, Teoria della
norma giuridica, Torino: Giappichelli, 1958, §12, pp. 49–54.

5. “Natural law”, wrote Bobbio, “was conceived of as “common law” (Aristotle called
it koinòs nomos), and positive law as a special, or particular law in a certain civitas;
therefore, on the principle that particular law prevails over general law (lex specialis
derogat generali), positive law prevailed over natural law every time the two came into
conflict”; cf. N. Bobbio, Il positivismo giuridico [1961], Torino: Giappichelli, 1996,
pp. 13–14.

6. Cf. my Diritto e ragione. Teoria del garantismo penale [1989], Roma-Bari: Laterza,
2000, pp. 898–900, 904–7, 926.

7. One recalls the first page of the Leviathan in which the state is called “an Artificial
Man” and the laws “an artificial Reason and Will” (T. Hobbes, Leviathan [1651],
Harmondsworth: Penguin, 1985, Introduction, p. 81). “Commonwealths, or civil
societies and governments”, writes Locke, are “the contrivance and institution of
man” (A Second Letter Concerning Toleration [1690], in The Works of John Locke in
Nine Volumes, London: Rivington, 1824, vol. V.

8. As is known, the introduction of the constitutional court into the Austrian
Constitution of 1.10.1920 (arts. 137–48) was the work of Hans Kelsen, who was
asked by the government to develop the whole project. He himself was a member of
the court for many years and a permanent referee. See in particular H. Kelsen, “La
garantie juridictionnelle de la Constitution (La justice constitutionnelle)”, Revue du
droit public et de la science politique, 35 (1928).

9. See A. Pace, La causa della rigidità costituzionale, Padova: Cedam, 1996.
10. On Kelsen’s theoretical and institutional contribution to the affirmation of the con-

stitutional paradigm see G. Bongiovanni, Reine Rechtslehre e dottrina giuridica dello
Stato. Hans Kelsen e la costituzione austriaca del 1920, Milano: Giuffrè, 1998.

11. H. Kelsen, General Theory of Law and State [1945], New York: Russell & Russell,
1961.
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12. J. Bentham, Anarchical Fallacies, in The Works of Jeremy Bentham, J. Bowring (ed.),
Edinburgh: William Tait, 1838–43, vol. 2.

13. Ibid.
14. Ibid.
15. On the difference between a centralized control of the constitutionality of laws

through the power of the constitutional court to cancel unconstitutional laws in gen-
eral (which was a feature of the Austrian constitutional model), and the American
model, which empowers all judges to refuse the application of unconstitutional
norms only in single, specific cases, while they stay valid and can be applied else-
where, cf. H. Kelsen, “Judicial review of legislation: a comparative study of the
Austrian and the American constitution”, Journal of Politics, 4 (1942), 1.

16. T. Hobbes, Leviathan, cit., XXVI, p. 317: “it is not that Juris prudentia, or wisedome
of subordinate Judges; but the Reason of this our Artificiall Man the Common-
wealth, and his Command, that maketh Law”. See also the ending of n. 3.

17. See N. Irti, L’età della decodificazione, Milano: Giuffrè, 1979.
18. Cf. M. Cartabia and J.H.H. Weiler, L’Italia in Europa. Profili istituzionali e

costituzionali, Bologna: il Mulino, 2000, p. 50.
19. On the check of legitimacy by the European Court of Justice and the Italian consti-

tutional court cf. M. Cartabia and J.H.H. Weiler, op. cit., pp. 73–98. 163–90.
20. The system of Community sources is traced by art. 249 of the Treaty.
21. This principle was established by the Court of Justice in its decision of 15.7.1964,

case 6/64 Costa/Enel.
22. The Italian Constitutional Court has progressively aligned itself with the decisions

of the European Court of Justice through a series of admissions of increasing
weightiness regarding the prevalence of Community norms on Italian ordinary law,
by virtue of the “limitations of sovereignty” that Italy consented to in accordance
with art. 11 of the Constitution.

23. On the legitimization of war as a tool for protecting human rights see D. Zolo,
Invoking Humanity: War, Law and Global Order, London/New York: Continuum
International, 2002. See also my “Guerra ‘etica’ e diritto”, Ragion pratica, 13 (1999),
pp. 117–28.

24. See M.R. Ferrarese, Le istituzioni della globalizzazione. Diritto e diritti nella società
transnazionale, Bologna: il Mulino, 2000.

25. I upheld the principle of “code reservation” in penal issues in “La pena in una soci-
età democratica”, Questione giustizia, (1996), 3–4, pp. 537–8. According to this prin-
ciple, any parliamentary decision concerning penal issues should assume the form of
a Penal Code or an organic reform of it.

26. As is known, this proposal has been widely debated in sociological and political lit-
erature; cf.: J. Meade, “Full Employment, New Technologies and the Distribution of
Income”, Journal of Social Policy, 13 (1984), pp. 142–3; R. Dahrendorf, Per un nuovo
liberalismo, Roma-Bari: Laterza, 1990, pp. 135–47, 156; M. Paci, Pubblico e privato
nei moderni sistemi di Welfare, Napoli: Liguori, 1990, pp. 100–5.

27. Cf. M. Cartabia and J.H.H. Weiler, op. cit., pp. 60–76.
28. This is the direction legal research is moving in today, prompted by two resolutions

by the European Parliament, of May 1989 and May 1994. They suggested, as an
essential component to the common market, the harmonization of certain areas of
private law in member states with the prospect of a common European code of pri-
vate law. A commission of legal experts, convened to draft a project of European
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Civil Code, coordinated by Christian von Bar, presented a new version of the
Principles of European Contract Law at the end of 1999, published in Italy with an
introduction by G. Alpa, “I principi del diritto contrattuale europeo”, Rivista critica
del diritto privato, 18 (2000), 3.

29. On the initiative of the European Commission a group of legal experts, headed by
Mireille Delmas-Marty, developed a project of a corpus juris for the penal protection
of financial interests within the European Union. See G. Grasso, Verso uno spazio
giudiziario europeo, Milano: Giuffrè 1998; L. Picotti (ed.), Possibilità e limiti di un
diritto penale dell’Unione europea, Milano: Giuffrè 1999.

30. In this sense, cf. D. Grimm, “Una costituzione per l’Europa?”, in G. Zagrebelsky, P.P.
Portinaro, J. Luther (eds), Il futuro della costituzione, Torino: Einaudi, 1996,
pp. 339–67; D. Zolo, Cosmopolis: Prospects for World Government, Cambridge:
Polity Press, 1997, pp. 129–34.

31. Ulpiano: Publicum jus est quod ad statum rei Romanae spectat, privatum quod ad
singulorum utilitatem (D 1.1.1.2.).
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CHAPTER 9

BEYOND THE RULE OF LAW: JUDGES’ TYRANNY 
OR LAWYERS’ ANARCHY?

Pier Paolo Portinaro

353

1. Like many categories of the modern political lexicon, the expression
Rechtsstaat or “rule of law” seems to be doomed to implode because of
historically stratified empirical referents and because of the complexity
of contemporary legal systems. Anyone who has read the most recent
legal literature on the matter will have seen over a hundred normative
assumptions which, all together with no identifiable system or common
canon, and selected with great variation from author to author, are taken
as building blocks or obligatory premises for conceiving the Rechtsstaat
(or the “rule of law”).1 Legal scholars, too, disagree on what constitutes
the “dogmatic principle on which the Rechtsstaat (or the ‘rule of law’)
stands”, such as which other sub-principles are to be subsumed into it
and what relationship it may have with other aspects of a constitutional
legal system, e.g. fundamental rights and the principle of democracy.
Indeed, it is no coincidence that this state of confusion and uncertainty
had led some to suggest getting rid of the concept as an outdated and
unusable ideological anachronism.2

In its narrowest and strictest sense, the concept of the Rechtsstaat is a
product of the development of German state doctrine (which culminated
in that peculiar weakening and legal dematerialization of its subject,
which is the doctrine of the sovereignty of law).3 In its broadest sense,
however, as historians of political thought never fail to remind us, it
relates back to the venerable philosophical tradition of the “government of
laws” in the double meaning of government per leges and government
sub lege,4 and thus ends up getting confused with constitutionalism. On
the common (to European legal systems) obeisance to the “principle of
nomocracy”, which states that laws and not men must reign supreme, the
idea of the Rechtsstaat (or the “rule of law”) crops up wherever progress
is made towards setting a legal limit, either natural or accepted through
usage, to the wielding of political power; it gains acceptance by acknowl-
edging pluralism in legal systems and norms, drawing life from the
polarity between positive law and rules of conduct that deal with ethos
or mos.5 Besides, many historians, when attempting to reconstruct the
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concept and practice of the rule of law, which is the Western world’s
laboratory for legally disciplining power, see an older constitutionalism
behind its modern version.6 Despite drawing vitality from this tradition,
however, the concept of “rule of law” is a pure product of modern
thought. Indeed, it is quite correct to argue that “the idea of ‘rule of law’
comes into being whenever the idea of ‘government of laws’ interacts
with the concept of sovereignty of the modern nation state”.7

However, this qualification, which denotes a further stage in the
development of Western institutions, is also insufficient for grasping the
peculiarity of the Rechtsstaat (or the “rule of law”). A state in which no
alternative power can limit the sovereignty of legislative power, besides
recourse to natural law or to some principle of transcendent law, cannot
yet be called a Rechtsstaat acting according to the rule of law. This is
arrived at by establishing a potestas irritans actus contrarios and attributing
it to the judiciary. This potestas, however, can only come into effect when
the independence of the judiciary is recognized (in the history of Great
Britain, for instance, with the Act of Settlement of 1701), and especially
when the power of the representatives of the people to politically control
the government is established. It is only with the birth of modern
representative institutions, which were spawned by the great political
revolutions, that conditions were created for a substantive legalization of
politics. And, no less, the Rechtsstaat plays a moderating role of political
containment and neutralization vis-à-vis the revolutionary energies that
brought about modern parliamentary democracies; it is the product of a
transformation that leads “from the primacy of the legislator as a polit-
ical agent personifying the general will to the primacy of law as a legal
source, as a formal, neutral expression of the authority of the state”.8

In the strict sense, therefore, the concept of Rechtsstaat only serves
to identify a specific period of the history of the nineteenth century
post-revolutionary state and to represent the specific legal expression
of the liberal middle class, freed from the restrictions and hierarchies of
the old regime but also weakened with respect to the revolutionary ide-
ology of popular sovereignty. The idea of Rechtsstaat achieves that
synthesis of statism and liberalism that was to emerge as the ideologi-
cal key to an age of extraordinarily flourishing legal science.9 It was
especially the German theory of civil society and state that laid the
foundations for what was to become the doctrine of the rule of law in
the proper sense for generations of continental European jurists.10 The
special focus on the idea of sovereignty and legal personality of the
state made it possible to overcome the gubernaculum/jurisdictio dualism
that still weighed on early conceptions of modern constitutionalism,
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including that of Montesquieu. However, the old-style polarization typical
of the constitutionalist tradition lived on in the opposition described
by the theorists of the Rechtsstaat: richterliche Rechtsfindung and poli-
tische Rechtssetzung.11

If we also turn our attention to the twentieth-century concept of
constitutional democracy, we find three ideas underpinning the theory of
the Rechtsstaat (or the “rule of law”) incorporated within it: (1) the law
gives shape to and in so doing limits state powers – the pouvoirs consti-
tués; (2) legal sovereignty is exercised according to the model of the
government by law, hence the principle of “statutory reservation”
becomes the central tenet of the classical doctrine of the Rechtsstaat (or
the “rule of law”);12 (3) judicial protection functions through the consti-
tutional acknowledgement of the right to bring any abuse by private or
public powers before a court. On this basis it is easy to understand how
the two traditions, the German Rechtsstaat and the Anglo-American
rule of law, have become closer, blending within the modern-day theory
of constitutional democracy. The marriage of the continental European
legal tradition with the Anglo-American common law–based one, in
which the role of the jurisdictio has always been significant, seems to be
functional to the recent expansion of judicial power, more of which will
be discussed later. It is also true, however, that so many opinions have
been formed around these fundamental assumptions that the idea of the
rule of law almost seems to have imploded, as we have stated previously.
Despite this, no other principle has emerged capable of representing and
synthesizing the plurality of norms dealing with the leading ideas of
modern-day constitutionalism within a coherent and unified construct.13

2. The polysemy of traditions, which go to make up the concept of
“rule of law” has often been countered by the trend towards simplifica-
tion, in particular in the legal debate of the early twentieth century. On
the one hand, its origins were perceived as being within the medieval
legal universe because that was the earliest form of what would be called
the judicial state (as in the “state as guarantor of the law”, according to
Fritz Kern’s however ambiguous definition, repeated by many authors)
while, on the other, it was recognized as the specific legal foundation of
the bourgeois society of today. Furthermore, if we examine classical
theories, we are obliged to acknowledge that there have been many
changes in the doctrine of the “rule of law” since the outset, which some-
times emphasized the legislative (Robert von Mohl), the administrative
(Rudolf von Gneist), and the legal component (Otto Bähr),14 thus
paving the way not only for diversified assessments but also distortions
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in argumentation. The doctrine of the liberal rule of law had successfully
put an end to the “pernicious oscillation between the absolute power of
a sovereign and the basic absolute rights of the individual introduced by
natural law”,15 but had not been immune to other, albeit somewhat less
dangerous oscillations.

As Carl Schmitt, for example, wrote in the early 1930s: “The judicial state
has the semblance of a Rechtsstaat [or rule of law] insofar as judges pro-
nounce the law directly and sustain it, even against the legislator who
produces the norms, and against his laws”.16 On this basis, naturally, it was
easy to criticize the rule of law as fundamentally conservative and substan-
tially extraneous to the functions of government. On the other hand, how-
ever, its capacity for innovation in the interest of the middle class and
economic modernizing interests was also underlined, almost to emphasize
its constitutive ambiguity,. With the concept of sovereignty, the centrality
of legislation entered the politics of great monarchies, and the modern state
took on the characteristics of a legislative state. “What had been perceived
in the states of continental Europe from the nineteenth century onwards as
Rechtsstaat [or ‘rule of law’] was in fact merely a legislative state, more pre-
cisely a parliamentary legislative state”.17 Here too, however, the emphasis
on the legislative component ended up being polemically meant to confine
the era of the rule of law within a period still dominated by a natural law
belief in the universality and rationality of the law.

Simplifications of this kind, naturally, supported a critique of the rule
of law as being substantially apolitical or anti-political in nature and
hence weak and yielding to revolutionary political forces. The rule of
law, thus, came into conflict with the Machtstaat, the state of officialdom
(Beamtenstaat), and the ethical state of which it is merely an idealistic
transformation.18 Monarchies based on military and civilian bureaucra-
cies on the one hand and plebiscitary democracies on the other were the
traditional regimes that such historical simplifications and polemical
arguments were made to serve. However, such arguments miss the
underlying meaning of a concept that modern theory has introduced to
explain a diverse legal-political system in which, as Niklas Luhmann has
highlighted, the law is safeguarded from excessive political interference
in terms of both constraints and limits of governmental decisions and
the political neutrality of the judiciary. Constraints on political decisions
and neutrality of judges entail each other in the framework of the rule of
law. “Political neutrality of the judiciary only makes sense insofar as it is
impossible, in technical-decisional terms, for the whole law to keep
adapting to the swings in political consensus. And this in turn is partly
impossible since a judiciary independent from politics guards the need to
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keep a highly complex law coherent, and rejects the grand simplifications
of politics”.19

Except for these qualifications, it must be said that definitions like “leg-
islative state” or “judicial state” have not lost all their heuristic potential,
if for no other reason than for being counter-ideal types for highlighting
the specificity of present-day institutional changes. Still today, the
nineteenth century political subject tends to be defined using the phrase
“legal state” as opposed to the “constitutional state”, which appeared in
the twentieth-century, especially after the tragedies caused by totalitari-
anism: the basic difference was that the former relied on legislative poli-
cies only for the guarantee of basic rights, while the latter depended on a
constitution, and one garrisoned by an agency reviewing legislation.20

Many interpreters thus see again the prevailing present-day tendency in
western political systems, and the peculiarity of some of them in particu-
lar (e.g. Germany), as an evolution from a parliamentary legislative state
into a democratic judicial state.21 It was on this very change that twen-
tieth-century debate on the future of the rule of law was centred.

Being a legislative state, or an administrative state subject to the
principle of “statutory reservation”, the classic Rechtsstaat kept its state
substance solidly by being a sovereign subject. The sovereignty of con-
temporary Rechtsstaat (or rule of law), by contrast, seems increasingly
constrained and doubtful.22 In such a changed situation, therefore, the
classical diagnoses, which have become more and more popular in recent
years point towards a “judicialization” of politics that would inevitably
bring about an undue politicization of the magistracy and judicial
agencies.23A crucial factor of this development would be a judicial body
(a constitutional court as outlined by Hans Kelsen just after the First
World War24) playing the role of “guarantor of the constitution” and
entrusted not only with the review of legislation but also with promoting
the actualization of the constitution and the achievement of basic rights.
Critics of this constitutional innovation have repeatedly seen this very
desire or need to curtail the scope of legislation and devolve it to the
judiciary as the clearest manifestation of the crisis of the classical
Rechtsstaat (or rule of law).25 On the other hand, advocates of the review
of legislation have focused on the ideological characteristics of the
classical doctrine of the division of powers, pointing out how the body
enabled to nullify unconstitutional laws, was indeed set up as a tribunal
but, by virtue of its function, was to be considered an “organ of legisla-
tive power”.26

On the other hand, at international level too, growing and exaggerated
hopes have increasingly been pinned on the judiciary for it to be a tool in
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the struggle against state-committed crimes (war crimes and crimes against
humanity) in the wake of a proceduralist trend of which, again, Kelsen
was the most authoritative theorist, and which triggered a major theoreti-
cal/political diatribe.27 What is called into question here seems not so much
judicial bodies expropriating politics as their subservience to ideals of
power and hegemonic interests with strong political connotations. In this
arena, too, however, there have been an erosion of the powers of the exec-
utive (in particular on two traditional norms of international law, namely
the immunity of states from judicial review and the “immunity of the
organs”) and a growing discretionary power and unprecedented activism
of the judiciary, as well as a broader scope for criminal prosecution.28

3. The twentieth century, as many tendencies of its early years had
suggested, drew to a close with a shifting of the balance of power
towards the judiciary, a greater presence of justice in society as a whole
and a widespread, growing preoccupation about a degeneration which,
in the eyes of many, was producing a sea change in the “rule of law”.29

As at the beginning of the century, and especially just after the First
World War, there had developed a debate on the “judicial state” and
“government by judiciary”,30 so now one speaks increasingly of “judicial
democracy” and “judicial guardianship”, or even, in extreme terms with
populist nonchalance, of judicial “despotism” and “totalitarianism”,
and “tyranny” or “dictatorship of the judges”.31 Today, in particular,
there is a significant semantic shift. Whether it is invoked in the name of
governability and the majority principle, or exorcized as the spectre of
authoritarianism, plebiscitary democracy no longer has its counterpoint
in representative democracy, but in judicial democracy. In particular,
government by judges is again being talked about in terms of a greater
politicization of the judiciary which, in the eyes of many critics, is
working as a Jacobin weapon for rooting the corrupt out from the social
body, or even as a conservationist force for the constitutional settings of
the welfare state. On the opposite side, but again within the context of
what is now a transversal anti-political party diatribe,32 and in response
to populist calls for politics to make its voice heard again by appealing
directly to the people, the issue again emerges of constitutional guaran-
tees and neutral bodies for safeguarding rights and the constitution.

It is a fact that the range of decisions that the political systems of
complex societies have delegated to law courts or quasi-judicial institu-
tions has grown in recent years: given that these societies can no longer
be rationally governed in a bureaucratic and hierarchical way, nor can
they be entirely entrusted to spontaneous, self-regulating mechanisms,
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judicial bodies find themselves playing a crucial role in a social landscape
full of contrasting (and simultaneous) tendencies towards legalization
and deregulation, regulation and de-institutionalization. The judge is
increasingly becoming an institutional factotum with tasks not confined
to ruling on controversies but also to settling issues that other public
bodies and social institutions do not consider important enough or are
unable to tackle satisfactorily. On the other hand, recourse to a judge
does offer comparative advantages to citizens using the institutions over
addressing over powers: the judicial power is less invasive, more open,
more widespread, and less discretionary than political power proper.33

Various individual factors may be seen at the basis of this expansion
of judicial power; the usual pre-requisites for it include the dynamics
of a democratic legal system, an invigorated independence of the magis-
tracy, a widespread culture of rights, a “revolution of growing expecta-
tions”; the equally influential pathological factors include corruption of the
political classes, government inefficiency, weakness of the parliamentary
opposition, which all force the magistracy to a supplementary role.34

This can explain why intervention by the magistracy has begun to take
on the semblance of legislative stopgaps and has often been interpreted
as a frontal attack by the judges on the legislator and one which is not
limited to ruling on single cases. At the same time, western political sys-
tems – and none so markedly as Italy – have witnessed a heightening of
the role of other forces, which are (or seem) “neutral”, such as the pres-
idency of the republic or of the parliamentary houses, which inevitably
leads to their becoming overexposed.35

Alessandro Pizzorno, a sociologist aware of the institutional dimension
and the way politics works, has recently summed this up referring to a
plurality of tendencies: (1) “the increased participation of judges in draft-
ing laws”; (2) “the increased tendency of legislative and administrative
bodies to delegate delicate issues to the judiciary”; (3) “broader public
access to justice for resolving controversies which were traditionally dealt
with by social and administrative authorities”; (4) “establishment, largely
by European parliamentary democracies, ... of a review of legislation car-
ried out by an ad hoc judicial body”; (5) the emergence and spread of a
practice definable as “check for political rectitude” or “check for virtue”
by the judiciary.36 To these we must add the proliferation of “conflicts of
responsibility” within a social scenario, which has been aptly defined as
“organised irresponsibility”.37 Indeed, the expansion of judicial power in
contemporary societies also stems from a shift in the economics of
human suffering, in the sense that the latter increasingly seems to be a
result of civilization, and especially of industrialization and the impact of
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major technologies. Overall, there is an increase in collective damages
caused by an indeterminate number of actions by an indeterminate num-
ber of actors, against which ever more strong is the demand to identify the
culprits and ever more problematical the attribution of individual and
collective responsibility.38 Furthermore, the scientific uncertainty in judi-
cial rulings about responsibility in complex social processes does nothing
but increase disputes, which call for a judicial settlement.39

In some cases, including paradigmatically Italy, the phenomenon of the
rise in the power of the judiciary is largely a matter of its overexposure
rather than an increase in its strength. This, on the one hand, stems from
the never-ending “crime emergency” and on the other from the collapse
of a political class discredited by a corruption that had become part and
parcel of the system.40 We should not be speaking here of the risk for the
rule of law to be toppled by a judicial attack but rather of the attempt to
reinstate normality in a situation, which has been characterized histori-
cally by what, albeit with various interpretations, has been called the
“double state”.41

4. It would be easy and somewhat misleading to concentrate on the
anomalies of the Italian situation to illustrate the changes which, over
recent decades, have affected how law and politics have interacted in
constitutional democracies. Rather, it would be more appropriate to con-
sider the development of the German constitutional democracy, about
which doctrine has pointed to two complementary tendencies. On the
one hand there is the “politicization of constitutional adjudication” by
virtue of recognizing to the court “competences which are not only for
reviewing legislation but also for actively promoting the ‘actualization of
the constitution’ in the sense of ‘an objective legal system of values’”.42

The passage from the idea of the constitution as guarantee to one of the
constitution as indication or “directive” (Böckenförde spoke of
dirigierende Verfassung) is at the basis of this evolution. One the other
hand, however, there is an evident “judicialization of politics”,43 since
legislative proposals and political decisions are affected by considera-
tions of what positions the court could reach and what its reactions
would be. Where conflict on norms exists, the court’s word is final and
thus it holds the ultimate sovereign power, while politics ends up merely
as an excrescence of constitutional law, coinciding with “the increasingly
extensive interpretation of the constitution”.44

We can take the position of Ernst-Wolfgang Böckenförde as paradig-
matic here. Böckenförde, a constitutional scholar of the Schmittian
school and a judge at the court of Karlsruhe from 1983 to 1996, claimed
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that the passage from the classic legislative state to one watched over by
constitutional case law jeopardizes the separation of judicial and legislative
power, and thus both the liberal core and the democratic substance of the
rule of law. There emerges a tendency towards a “judicial state of constitu-
tional judges”, which broadens the discretion of the judiciary and places
the institutional equilibrium of the rule of law at risk in terms of citizens’
autonomy. He points out that the court has become a “strong political
(non-party) body, an Areopagus of the constitution; what sovereignty it
holds by virtue of its competence for a final binding decision is
increased”.45 This development comes into conflict with the democratic
moment: the ever delicate balance between democracy and rule of law,
which had been broken in the first half of the last century in favour of
plebiscitary democracy, seems now to be skewed in favour of what could be
best described as a “rule of rights”. Constitutional justice is charged with
being more preoccupied with guaranteeing human rights and the principle
of the welfare state than with the principle of democracy. However, basic
rights themselves are now being construed by constitutional case law in
terms of “norms of principle”, which inevitably come into conflict with the
classical synthesis of democracy and rule of law. “Whoever wishes to hold
firm on the determining function of a popularly elected parliament for
making law – instead of rebuilding the constitutionalist framework to
favour a state based on the jurisdictio of the constitutional court – has also
to hold firm that fundamental rights (enforceable by courts) are ‘merely’
individual rights of freedom vis-à-vis state power and not also objective
(and binding) norms of principle in all areas of law”.46

Underlying Habermas’s idea of the constitutional court as “custodian
of deliberative democracy”47 and Rawls’s as “paradigm of public
reason”48 there is a similar mistrust of possible paternalistic involutions
in constitutional justice, the belief that legal discourse can develop inter-
pretative strategies that favour argument within the decision-making
process but “cannot replace political discourse, which serves to lay the
basis for norms and programmes and always requires the inclusion of all
interested parties”.49 It is a fact that the existence of constitutional
courts has had a deep impact on the conception of law in western
democracies50 and has favoured a sort of widespread review, even in
countries with a centralized system of reviewing legislation, and
encouraged judges to wield their interpretative powers (what is called
“adjusting interpretation” of the provisions of law).51 But, notes Rawls,
the constitution “is not what the court says it is; it is what those who act
constitutionally in the other branches of government allow the court to
say about it”.52
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Against these risks, authors like Ottfried Höffe, call for judicial self-
restraint and an ethos of judicial self-control.53 In so doing, however, he
obviously underestimates what Luhmann had pointed out many years
before (although he, too, erred on the side of unilateralism), namely that
“law has become too complex and the organisation of the professions
too differentiated for there to be any practical significance in unity of
training and professional orientation”.54 Whichever way the question is
viewed, it is the moralization of the constitution through a certain
conception of fundamental rights and of the role of institutions in
actualizing them that enables the judge, as custodian of the constitution,
to play a strategic role in contemporary power frameworks. The judge
becomes custodian of a constitution in which the potestas coercitiva of
law fades and gives way to its potestas directiva: and this is the major shift
in the development today of the rule of law.55

The republican communitarian basis on which constitutional discourse
is increasingly set in contemporary democracies is an indication of this
moralizing tendency of which the wielders of judicial power seem to be
the last custodians as the other legal professions become ever more tech-
nical. For example, the undeniable resurgence of the issue of the common
good in contemporary political theory is fostered by the idea that consti-
tutions deal extensively with issues of human values and commitments
towards solidarity, responsibility, and mutual respect (from which judges
draw extensively in motivating their rulings). Thus, it is the task of poli-
tics to reconcile interests of the custodians of the judicial state to give a
higher definition of common good.56 It is equally undeniable that for
many the new frontier of the rule of law seems to be the legal ascertain-
ment of truth in so-called truth commissions. “In the constitutional
state”, wrote, for example, Peter Häberle, “the principle of the rule of law
in all its forms builds what is perhaps the sturdiest bridge towards the
unending process of seeking the truth”.57 One does wonder, however, if
this moral casting of public discourse implies a real risk of judicial hege-
mony for contemporary democracies or whether the most serious threats
to the survival of the rule of law are to be sought elsewhere.

5. Does progress, then, proceed in the light of these developments and
with the emergence of new agencies of international justice towards a
planetary judicial state or at least, in Kelsen’s terms, toward a suprana-
tional centralization of the judicial function? Little (indeed nothing for
the former) leads us to such a conclusion. At most, what appears is a
dissociation between these dynamics of expansion of judicial power and
the localization of real powers in the material constitution of societies
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and the international community. The globalization process seems to
proceed more towards the supremacy of lawyers’ partisan and mercenary
“expertocracies” that take strategic advantage of the opportunities and
resources of a litigation society than towards a government or an
international “regime” of judges. Western state institutions have proven
and still prove difficult to export. This has led to the establishment of the
Machtstaat (military and repressive apparatuses, coercive organization,
and disciplining techniques) and not of the rule of law; the military state
is not hard to export but it is difficult to transplant a judicial democracy
that does not degenerate into serving the aims of a politicized justice.
More than the figure of the (constitutional) judge with scales for
balancing different values and ethical/legal principles, it is the “merchant
of law” who now dominates the field, expanding his/her power quantita-
tively and qualitatively.58

Alongside jurists specialized in adjudication, in the practice of
worldwide civil society, we now find specialists in political lobbying
working at major federal or national centres of executive power and
litigators specialized in business cases. These are indeed the categories of
lawyers who are acquiring an increasingly high profile in the arena of
globalization.59 Against the ethos of impartiality serving truth-seeking
and the general interest, the legal Machiavellianism of these legal strate-
gists takes them step by step far from the cultural foundations of the
western Christian constitutional state (setting them at irreversible
loggerheads with the jurist custodians of the constitutions). But above
all, they place their skills at the service of transnational corporations of
power against which the de-legitimized national state institutions seem
ever less able to erect barriers of guarantee to defend the fundamental
rights of individuals who have unfortunately found themselves caught up
in the wheels of globalization.

The problem for the rule of law at the dawning of the 21st century is
not, therefore, the risk of abuse of power by public bodies, but the
threats from major concentrations of private power (starting from data
protection and the discipline of information flows).60 Privatisation
processes have radically redrawn the map of economic constitutions, first
and foremost in the countries in which a rapid dismantling of collectivist
economics has occurred.61 Furthermore, however, they are posing a
serious threat to the social and cultural foundations of those constitu-
tional democracies which, in the course of the twentieth century,
conserved and creatively innovated the heritage of the classic rule of law
that gave legal shape to western liberal civilisation. The real guardians of
the new order are now monetary agencies and financial institutions
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above and beyond democratic control and imbued with a somewhat
selective perception of the principles of the rule of law.62

It is undeniable that those who care about the rule of law are in the
first instance sensitive to the private dimension. Such, for example, is the
conception of Friedrich August von Hayek that belongs to the common
law tradition and has become paradigmatic for the neo-liberalism (or
libertarianism) of globalization according to which the function of the
judge is limited to issues of spontaneous order so that the judge is but
an aid to the natural process of selection of norms in a market society.63

What the legal philosophy of Hayek (and his many and repetitive
epigones) seems to ignore is the concentration of powers in a market
society that is very far from the harmonious idealizations of the moral
philosophers of the good Scottish school. It is not super partes tribunals
or magistrates whose professional duty is to seek out truth and impartiality
that today settle legal controversies, but large organized law firms capa-
ble of mobilizing appropriate political support, and real multinationals
of commercial law.

The “spontaneous” evolution of open societies seems oriented
towards a “dual system of justice”, in which a “tailored” justice for the
wielders of economic power is set alongside a “mass justice for ‘ordinary’
consumers”.64 It is precisely this new dualism that threatens the survival
(and credibility) of the rule of law in the political systems of the age of
globalization. Momentous rulings that can cause hardship to large
multinational corporations are more the exception than the rule. There is
therefore a danger of passing from a democracy supervised by constitu-
tional judges65 to a civil society of legal corporations that is in fact a
litigation society, in which the interests of the most powerful, and the
most reckless strategies always come out on top. Such a society would be
bereft of the counterweight which, to safeguard the coherence of a
highly complex legal system, erects protective barriers against “the grand
simplifications of politics”, and it would also lack counterweights
against the new, transnationally organized forms of large-scale crime.

In the light of these developments, the critique of judicial expertoc-
racy runs the risk of being aimed against the wrong target. If anything,
it is obvious why judges are facing the offensive firepower of converging
forces: they are seen as the custodians not only of a commutative justice
that aims to abate the inequalities of globalization66 and a distributive
justice that aims to ease the straining of a society characterized by
competition and conflicts of private interests, but also of a retributive
justice and, as such, they are malevolently seen as an oligarchy of avengers.
In particular, they appear on the one hand as the guarantors of the
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liberal-social-democratic compromise that underlies the contemporary
rule of law – as well as civil, political, and social rights – while on the
other the champions of a check for legality (and public morality) that
clashes with the tendency, held by many to be physiological, towards the
corruption inherent in the dynamics of globalized markets, working
under extremely heterogeneous cultural, social, and political conditions.
And yet the worldwide civil society that is emerging with great difficulty
and conflict, has need for, not so much of the national civil societies
Hegel looked to in his classical synthesis, but of an administration of
justice and a class of competent, determined, and impartial jurists.
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CHAPTER 10

THE RULE OF LAW AND GENDER DIFFERENCE
Anna Loretoni

371

1 PREMISE

The philosophical and legal project of modernity has been described by
many authors in terms of a gradual establishment of individualism. The
experience of the modern individual, set free from the traditional social
bonds that would place her within a preset order, is that of an isolated
ego. According to Norbert Elias’s insightful account, in previous stages
individuals perceived themselves as members of communities, classes,
and family groups with a predominance of “we-identities”, whereas with
modernity individual identity (the “I-identity”) has come to play a
decisive role. Thus, the experience of modern identity is totally new: it is
no longer circumscribed by the clear-cut and rigid boundaries of a fully
controllable environment, but is rather the reflective outcome of an
open-ended individual project.1 Yet, it now appears that the group
identity processes2 that seemed to connote only the pre-modern stages of
social development are instead a constant of Western democracies – a
paradoxical product of modernity, according to some authors – which is
far from being a contingent relic. Hence, today’s critical reflection on the
rule of law has to deal with this issue.

The emergence of differences claiming recognition in the public space –
both legal and political – calls for the allocation of goods and resources
to individuals with a specific collective identity. This is a crisis factor, or
anyhow an unprecedented challenge, for the role and function of law in
contemporary societies. Above all, the increasing presence of groups on
the political scene has put under significant strain the traditional
characteristics of the rule of law in its liberal, nineteenth-century version.
This strain has even led some authors to speak of a crisis, if not the very
end, of the classical formulation of the rule of law.3

The traditional features of law were shaped against a social
background very different from the present one: it was a highly individ-
ualistic social arrangement where collective identities were rather
unusual. The many examples of so-called sector legislation, lobbied for
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by groups capable of organizing their interests, were interpreted as
overcoming the “principle of generality and abstractness”4 of law. What
is more, contemporary legislators face an increasingly differentiated real-
ity, not only in terms of interests but of values, and this too is due to the
presence of groups with very different interests and cultures. It follows
that legislators are led to assume pluralism itself as the starting point of
their action, i.e. as a datum to be taken into account. This becomes even
more important when the law concerns matters directly affecting the
realm of private life or personal freedom. The heterogeneity of lifestyles
– another typical trait of contemporary societies – makes it difficult, for
example, to assume one generalized and standardized model of interper-
sonal relationships, unlike what might happen in less diverse social con-
texts.5 This is the significance of claims in the field of social rights, for
example, by groups pressing for the official recognition of a full range of
personal choices and not only – as it has long been the case – of the
heterosexual family model.6 The old conceptualization of the welfare
state, which viewed the family as the pillar of society, should be revised
in the light of a different view of affective relationships allowing, at the
very least, for the idea of plural family models.7

A deeper reflection on the issue of “collective rights” requires consid-
ering how radically the claim for recognition of collective identities
challenges, in the legal field, one of the central assumptions of the clas-
sical notion of the “rule of law”, i.e. the individual as the sole reference
– starting and end point – of law-making. Moreover, this is one element
that calls into question both the liberal and the democratic understand-
ing of the rule of law, since the latter has, in fact, retained the original
individualism. Accepting to challenge of responding to the issue of
group identity leads us to welcome a conception of law that is not
confined to the protection of individual freedom, well-being, and secu-
rity – regardless of differences, e.g. the conditions of the so-called
minority cultures – but demands more from the state, i.e. the legal pro-
tection of collective identities.8

2 THE FEMINISM OF DIFFERENCE

Various theories have tried to legitimize the transformations introduced
by the reality of different groups and their claims for public recognition,
and feminism is undoubtedly one of the most relevant.9 What liberal
theorists view as a corruption of the rule of law paradigm – in its liberal,
democratic, and social versions – is taken by feminists to be something
which results from the very limitations of the universalistic conception of
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law and is even desirable, in certain respects. If there is a common trait
of feminist thought, from its philosophical to its psychological and
political-legal versions, this is the critique of the idea of universality and
neutrality, typical of liberal thinking and deeply embedded in its theo-
retical paradigms. Through a process of deconstruction and unveiling,
feminism has been able to identify within law, especially within the
neutral and impartial conception of legality typical of liberal thinking, a
form that confers an appearance of neutrality to theoretical categories
that in fact entail an implicit adherence to a given political and ideological
model.

As is well known, this critical approach to law was not part of women’s
earlier reflection and politics. So-called emancipationist feminism viewed
the legal discourse, in particular the attainment of political and social
rights, as conducive to a more egalitarian condition of women within
society and their full citizenship. In that context, the theoretical issue was
mere formal inequality and the aim was extending to women the range
of rights once reserved exclusively to men. In political discourse, too,
women’s condition was thematized not in terms of its specific difference
– as has been the case since the 1980s – but in terms of exclusion from a
world that was not challenged or questioned but only criticized for its
partiality. The demand was for inclusion and no radical changes were
envisaged. Nevertheless, ever since “difference” has become a value, as
modern feminism’s distanced itself from so-called emancipationist
feminism, women’s thought has sought to unveil – behind paradigms,
categories, and values – the apparent neutrality of the legal discourse,
showing how at its core reigned a specific normative vision of the agent.
Anything but sexless, neutral, colourless, and destitute of a specific
membership to a social class, the modern individual of the Western
societies is heavily conditioned by all these factors: it has taken up the
characteristics established by the dominant groups.10

Starting with the premise of a different gender identity, feminist
thinking has criticized the notion of equality as assimilation and
homologation. In particular, given that law defines what is legitimate and
what is not, it applies a binary logic with very strong effects in terms of
exclusion and discrimination. What the feminist movement demands
from the traditional logic of law is an increased sensitivity to the specific
character of subjective identities, the abandonment of false universalism
and the adoption of an approach able to see individuals in the context of
their specific social relations. Martha Minow’s “social-relations
approach”,11 for example, is in line with this trend. By acknowledging
the dilemmas resulting from the plethora of differences characterizing
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each social context, Minow proposes a legal model that no longer
functions in terms of opposing alternatives rooted in generalizing
categories. She transposes to the normative level the peculiarities of the
various situations and contexts and centres her proposal on the specific
social location of each individual. Hence, feminism definitively breaks
away the classical paradigm of liberal law and questions the very model
of individual rights, seeing them as a reflection of the specific liberal
vision of the individual.

Whilst recognizing the effectiveness of strategies seeking to affirm
specific female rights, it is sometimes argued that such attempts have inad-
equate or even perverse effects. Instead, the ideas of “care” or “responsi-
bility towards”12 are advanced, by arguing that they are better suited to
represent individuals’ relational nature and the characteristics of specific
situations in which they find themselves. According to Wolgast, since
individuals are atoms indistinguishable one from the other, their rights
must be equally so: in other words, the concept of individual rights is a nat-
ural consequence of atomism.13 Therefore, emphasis is placed on the dis-
course of rights increasingly becoming a conceptual grid used to interpret
reality as a whole: a grid not lacking in value or utility but with limits that
should be recognized. Claiming a specific right puts its holder in a position
entitling him or her to demand something from another being. However,
the problems with “equal” law stem from the assumption that relation-
ships among individuals take place between autonomous subjects who are,
above all, in a position of absolute parity. According to this model, each
individual is responsible for himself or /herself, even when he or she is in a
blatantly inferior position. A telling example of such logic is the case of
patients’ rights, where the doctor’s responsibilities towards the patient are
seen as unrelated to the latter’s necessary condition of dependency from
the former. The patient is thought of as if he or she were a healthy person
and the specifics of his or her conditions are not reflected on the norma-
tive level. By referring to the common humanity connecting individuals,
liberal theories of justice equally fail to consider individuals in their dis-
tinctive particularities.14 It seems that what is relevant is not what differ-
entiates a given individual and makes her a unique being but rather what
she shares with all other individuals and what makes her similar to them.

The individualistic structure of the modern theory of rights derives
from the very nature of modern constitutions, which are grounded, as
recalled by Habermas, on the rationalistic jurisprudence that sees citizens
as deciding between them to set up a community ruled by positive law.15

Similarly, it is the individual person that is the holder of individual
rights, independently of her social relations and her belonging to diverse
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groups. While at the legal level only individual rights can be brought
before a court, in the political arena it is always collective players that
interact and debates on choices affecting the community or some of its
parts, not individuals as such. It is precisely this reality, increasingly
apparent in modern democracies, that has caused deep questioning of the
idea of the rule of law and especially of the liberal conception of rights as
exclusively individual. As is well known, in his debate with Charles Taylor
on the need to acknowledge collective forms of identity, Jürgen Habermas
claimed that the rule of law cannot require that the state actively promote
given conceptions of a “good life” – as advocated by communitarians – not
even on the basis of the alleged falseness of liberal neutrality. Nonetheless,
he believes that the protection of individuals often entails the protection of
the social contexts where individual identities may be guaranteed. In such
cases, the formalism of the rule of law is not upheld sic et simpliciter and
its action for the defence of individuals is made more complex by the
awareness of the existing links between the individual and collective
domain. In the case of the “welfare state”, for instance, the traditional
conception of the rule of law as merely the protection of the individual
from the always-likely spillover effect of power is superseded. As
Habermas argues, by focusing on the intimate link between the rule of law
and democracy, it becomes obvious that the “system of rights” cannot
ignore either social inequalities or cultural differences. For individual
holders of rights are endowed with identities that ought to be conceived of
intersubjectively. “Individuals (and thus also legal subjects) acquire an
identity only through phenomena of social interaction.”16

The above perspective underlines the importance of different life
contexts in which individuals effectively realize their recognized rights
and thus it is not necessary to employ – as proposed by Taylor – a
counter-model to correct the traditional individualistic understanding of
the system of rights. In other words, formalistic liberalism, whereby indi-
vidual identities are conceived of as monads, despite its short-sightedness,
has self-corrective features that save it from having to abandon the indi-
vidualistic paradigm of the rule of law in the name of acknowledging col-
lective identities – which, in the end, could produce even more serious
damage to individual freedoms.

3 PUBLIC AND PRIVATE: A SUPERFICIAL DIVIDE

Ambiguity has been said to be constitutive of law: legal obligations both
constrain and set free.17 The relationship between feminist thinking and
law seems to confirm this ambiguity, apparent not only in the historical
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succession from “emancipationist feminism” to the “feminism of differ-
ence”. Indeed, the ambivalence of the legal discourse can be often
observed among scholars endorsing the “feminism of difference”
approach, and gives rise to two strands of thought: some authors, in
spite of their cautious approach to law, are willing to exploit its potential,
whereas others believe that law is absolutely incapable of providing
adequate answers to women’s issues. Scholars of the first group have
produced valuable new contributions to the legal discourse and among
them we should recall at least the contributions of Adrien Howe and
Catharine MacKinnon.

Starting with a non-atomistic conception of individuals that questions
the traditional separation between the public and private domains, Howe
elaborates the interesting formula of “social injury”.18 This stands for a
violation having a collective effect, regarding women as a group.
Therefore, a new way of interpreting the single offensive act is introduced
into the classical liberal language of law, the offensive deed being not only
the act of an individual person against another but rather something
referring to a specific social and political context that goes beyond the act
itself. Although only individual rights are brought before legal courts, by
questioning the boundaries between the public and private domain, the
concept of social injury allows an individual violation to be traced back
to the wider context of women’s social status, thus shedding light on what
earlier had been confined to the domestic realm and construed only as an
individual experience. In this respect, the private domain is put in a dif-
ferent relation with the collective and public dimension of women’s expe-
riences. This reflection fully highlights the fact that the power of law and
its effective impact on the expectations of social actors are assessed on a
symbolic level, too. As recalled by Tamar Pitch, if norms are symbols,
actors seeking to change norms have not only practical but also symbolic
purposes. It is precisely this dimension that becomes decisive in the ven-
ture for social transformation and full recognition of women’s subjectiv-
ity that the “feminism of difference” is struggling for.19

The reflections of the American legal scholar Catharine McKinnon
are similarly insightful. Although she expresses a moderate trust in law
as an adequate instrument to improve women’s status, she also questions
its premises and principles. As is well known, besides striving for the
acknowledgement of pornography as an offence against women,
McKinnon has mainly dealt with the difficult issue of sexual
harassment. With respect to the latter, her position may be ascribed to
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the feminist line of thinking that does not deny the utility of law. A law
against sexual harassment gives victims the possibility of publically
voicing the injustice they have suffered, and provides them with a legal
ground on which they may obtain compensation. The innovation is
indeed significant: a kind of behaviour once deemed to be normal is now
construed as an offence. The link between the legal and the social is clear
in this case: the legal prohibition of sexual harassment has made it not
only legally but also socially unacceptable. Before the intervention of
law, the facts constituting the offence had no social existence and had no
cognitive form or coherence: such an injury against women was simply
something that normally happened. Once law recognized sexual
harassment as a practice of sexual discrimination, it removed it from the
“elementary language” used by women to express sexual abuse, and gave
it a shape, a background in a number of experiences accumulating and
connecting with each other.20

The common traits of the feminist critique of the rule of law and the
critique by critical legal studies are often underlined. Both theories
question the concept of neutrality, not only of the law-making but of the
judicial functions. Not even the judge is a neutral being: in construing the
law, the judge makes a discretionary choice of a given point of view
(among the many left open by written law) which best fits her individual
preferences. Moreover, the performance of a judge is far from the
normativist scheme of the objective and mechanical application of law.
Therefore, if the judge cannot be seen as the guarantor of the rule of law,
one might wonder what role does or should she perform. The answer
provided by feminists such as Martha Minow is similar to that suggested
by Duncan Kennedy, whereby the detection of the political aims lying
behind the mystifying façade of law is the premise from which judges
may be corrected and required to do “the right thing”, that is, to have
legal programmes which are better than the legislation’s current ones and
even better than the ones endorsed by current judges.21 Hence, like
critical legal studies, some feminists turn the judge into an actor of social
change: a good judge is well aware of the discretionary power at his
disposal and acts pragmatically so as to favour reform. A commitment to
programmes of “affirmative action” for women, to a fairer social
redistribution and a greater decentralization of political and economic
power with a view to a wider democratic participation, these are all aims
that fall within the radical agenda of critical legal studies and feminism
close to them.
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4 THE FAMILY: A NON-DIVIDABLE SETTING

When questioning the current legal regulation of the relationship between
the sexes, feminist thinking redefines the private ambit by criticizing the
distinction between public and private domains. In analysing the family,
feminist thinking has particularly focused on the notion of a “patriarchal
system” that places women within the domestic ambit of childbearing
and care, the reign of biological necessity governed by physis. Instead,
the public sphere, the polis, where male subjectivity is constructed,
represents the kingdom of rationality and political and economic rela-
tionships, which goes beyond the natural givens of the domestic sphere
of affections. These two separate spheres are complementary with
respect to a system that hierarchically orders the genders’ respective
functions and identities.

As regards such a structuring/separation, law historically chose either
not to intervene, leaving outside its scope the family domain, considering
it an autonomous sphere, or to strengthen and legitimate the patriarchal
model. In both cases, patriarchy has been maintained as a sort of “state
of nature” within the wider context of the “civil status”.22 The 1970s
feminist slogan “the personal is political” must be interpreted in light of
this: the aim was to bring to the foreground a number of family
relationships that had traditionally been excluded from public observa-
tion and thus kept unaltered because confined to an impermeable private
domain. While the political arena has been subject to radical changes for
centuries, the power structure between genders within the family has
remained essentially intact. The possibility of uncovering this world pre-
viously hidden from the political scene and legal discourse, has shed light
on the collective nature of women’s experiences within the family and has
led to the sharing – this being literally meant as “placing in common” –
of this condition. Thus, by making the private public, free and respon-
sible choice, which seemed a prerogative of the public sphere, has
become possible in the family sphere, too. I believe that MacKinnon’s
criticism of the idea of privacy must be interpreted in this light: if pri-
vacy is employed as an instrument for isolating women, then it will be
perfectly suited for perpetuating male dominance over women – and not
only over their bodies – and will risk supporting the non-intervention of
law within the family sphere. The private ambit, which isolates and
separates us, is thus a political ambit, a common ground for inequality
and marginalization.23

The idea that what is presented as natural and beyond history and culture
is, in truth, a socially constructed element, including gender identity and
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relations, is thus gradually embraced by feminist thinking. This is con-
spicuous in Susan Moller Okin’s account: according to this perspective,
gender construction mainly occurs socially and is explicable in terms of
roles, especially women’s function of primary parent.24 The 1980s
emphasis on a specific female capacity to be responsive to specific con-
texts and to the dimension of care, by virtue precisely of women’s gener-
ative qualities, is thus radically rejected. According to the above authors,
this position has involuntarily strengthened the stereotypical idea of
women and has further contributed to the separation of the masculine
and feminine spheres. An example in this respect is provided by the
encyclical Mulieris dignitatem of Pope John Paul II, where women’s iden-
tity is conceived of in the light of their specific ability to take care of oth-
ers and to perform a “naturally” maternal function.

At least up and until the first half of the twentieth century, the idea of
a separate sphere, belonging by nature to the female gender, was quite
widespread across Western political and legal thought. In the case of the
United States, which is quite likely the most thoroughly scrutinized area
in this context, the decision in the case Bradwell v. Illinois (1872) stands
out. Invoking the Fourteenth Amendment, passed a few years earlier
(1868), Myra Bradwell asked to be admitted to the Bar of Illinois,
seeking access to the legal profession that had been previously denied to
women. The US Supreme Court upheld the decision of the Supreme
Court of Illinois, which had denied Myra Bradwell, as a woman, the
right to join the Bar. The Supreme Court’s reasoning is interesting
precisely because, rather than narrowly construing the constitutional
guarantees embedded in the Fourteenth Amendment, it resorted to
special reasons justifying different treatment of women, on the basis of
their belonging to a different and separate sphere, i.e. the family. By
appealing to allegedly notable differences between men’s and women’s
fields of action: the opinion of Judge Bradley perfectly mirrored the
ideology of the separate sphere. Women belong to the domestic ambit
and their role is to take care of the family: given that this is imposed by
“nature”, by “the law of God” or by “divine will”, the law cannot be
expected to intervene in this respect. In the name of a family model
grounded on the patriarchal principle of inequality, this judgement
established the dependent status of women, together with their exclusion
from civil and political life.25

The separation of spheres has therefore allowed the family not to be
seen as an integral part of the social world. Thus, the incoherence
between an egalitarian outer world and a blatantly unequal family could
not trouble most theorists who did not take the private ambit to be a
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specific concern of their thinking.26 According to the patriarchal system,
women and minors find their social place within the home, seen as their
natural and biological environment, whereas men are set within the
domain of political and economic relationships. The latter is the realm of
freedom, a freedom construed as emancipation from necessity, as a higher
setting reserved for the development of the species. Underlying the exal-
tation of women’s maternal role there was the wish to privatize the family,
to make it separate from the market that, starting from the Industrial
Revolution, was establishing itself as an area where private interests, typ-
ical of individualistic ethics, were to prevail. In the meantime, the family
has been gradually perceived as an area of self-sacrifice, of cooperation,
able to turn individuals’ selfishness into an ethics of altruism.27 For this
reason, as it has already been pointed out, this separation does, in fact,
unite two complementary worlds. According to this approach, law is the
perfect partner for a culture that views women only as mothers and
wives, subject to their husbands’ power and substantially destitute of
legal protection.

5 THE CRITIQUE OF THE WELFARE STATE

According to some feminist thinkers, among the many contradictions of
the liberal political and legal paradigm the conception of justice as the
equal distribution of goods, including rights, as if these were goods to be
equally distributed among individuals, stands out. To reduce rights to
goods or to conceive of them as property is not only wrong but even
detrimental. Rather than being objects, rights are relationships and insti-
tutionally defined rules: they establish what a person can do vis-à-vis
another one and do not refer to what the person materially possesses.
Therefore, injustice is not the mere withdrawal of goods; rather – and
much more problematically – it implies a restriction of freedom and,
above all, an injury to dignity.28

The above radical critique ought to be connected with a feminist
theory of law freed from both the formalistic view of the liberal rule of
law and the legal paradigm of the welfare state. To conceive of the legal
paradigm uniquely as a distributive paradigm for material goods is
misleading, though this is precisely what most authors are taking for
granted. Two contradictions of the paradigm are emphasized: firstly, the
paradigm overlooks the institutional context of the distribution and
takes it for granted; secondly, when the paradigm is extended to non-
material goods, these end up being misrepresented. It should be specified
that an “institutional context” is construed as one including, for example,
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the family, which is one of the main social units affected by distributive
issues; this area is indeed taken at face value, without questioning the
roles that have crystallized within it over time. According to Iris Young,
to refer to what are in fact processes, bonds, and relationships between
individuals as social goods misrepresents social justice, as a matter of
static schemes rather than social processes generating actual situations.
This is, once again, due to the influence of the classical paradigm of lib-
eral individualism, whereby individuals receive goods or own property
rather than entering into relation with each other, or against one
another.

Arguing from the notion of “oppression”, which is largely used by
contemporary liberation movements, such as feminism itself or black or
lesbian movements, the political discourse cannot be reduced to the
language of liberal individualism that dominates legal theory and
politics. Think, for example, of the oppressive conditions in which
women live: the mere awareness of the potential of becoming the victim
of violence just for being a woman is not only troubling but significantly
restricts women’s freedom.

Is it reasonable to conceive of such experiences as cases of social injus-
tice, or should we believe that this does not significantly affect individual
rights, opportunities and self-esteem? If we pay attention not only to
individual acts of violence, but also to the social context in which they
take place and are somehow legitimated, we cannot but answer in the
affirmative to the above question. As a matter of fact, injustice stems
from systemic violence in that it targets women as members of a specific
group.29 The oppressive nature of violence does not lie in the direct
victimization of the individual, but in the awareness shared by all group
members of being exposed to this risk precisely by virtue of their collec-
tive identity.

Hence, one wonders, what kind of solution is the distributive
paradigm able to provide? It may confidently be asserted that the
distributive conception of justice is the least apt to grasp the problem
of discrimination against women because, among other reasons, it
begs the question of the political, legal, and cultural institutions that
somehow encourage, tolerate, or in any event allow violence against
specific groups. By generally taking the context of injustice for granted,
distributive mechanisms do not bring any relevant correction to the
causes of injustice and objectively perpetuate the oppressive conditions
of disadvantaged groups or individuals who are only partially
integrated within society because of, inter alia, their systematically
devalued identity.
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6 CONCLUSIONS

The traditional problem of the relationship between social and legal
change is further complicated by many feminist reflections on law.30 This
problem essentially becomes more radical and one wonders whether law
qua talis can accommodate women’s discourse, and the demands and the
aspirations of a new identity, such as the one reflectively elaborated by
the “feminism of difference”. Pace communitarians, this strengthens the
belief that female identity, quite likely more momentously than other
modern forms of identity experience, is above all an oppositional
identity. The flight from liberal abstract universalism cannot induce us to
accept the idea of a subject rigidly confined within the traditional
boundaries of the community she belongs to, and whose identity is
founded by ascription. This model is undermined by all forms of modern
identity, even more by the female one, which has developed precisely
through radical criticism and dissent.31

By relying on law’s traditional machinery, then, can we represent
women’s freedom or are we doomed to thwart their expectations? The
question of the very role of law has been particularly examined by Carol
Smart but underlies the entire literature on women’s issues.32 For
example, Italian feminists show an ambivalent attitude towards law
whenever they debate about a significant law affecting women’s condi-
tions or their public and/or private image. Think, for example, of the law
against sexual abuse, or the bills on sexual harassment (which have not
been passed yet), or laws concerning reproduction. In such instances, the
real question at stake has often been whether the legal discourse can be
effective, rather than useless or even detrimental, as a means for
establishing female identity. In this respect, some more radical Italian
feminists, who are especially critical of institutions in general – including
political representation – have focused on the notion of “legal void”, i.e.
an area where law is indifferent or absent. Together with the critical
acknowledgement of the risk entailed in the legal regulation of the
private sphere, the notion of “legal void” stands for the achievement or
preservation of an area of freedom.33

Here, just as in other contexts, a position of radical distance from the
legal discourse is crucial. As an expression of patriarchal power over
women, law is said to be a useless or harmful instrument. It ends up by
imprisoning women and their specific situations within rigid categories
and generalized standards that, in the end, turn out to be formalistic and
detached from reality and thus of no use. Moreover, there is scepticism
about criminal law as a remedy for certain injuries, since in many
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instances – e.g. sexual abuse – the damage cannot be socially redressed
through punishment alone. In such cases, institutions should be able to
offer a much more articulated solution. Apart from punishing the
offender, attention should be paid to the support needed by the victim of
the abuse. The reason behind the many “shelters” aimed at protecting
women against violence and maltreatment, planned and run by women’s
associations with the aid of local institutions, is also the acknowledge-
ment of the limitations of law or, more specifically, of an exclusively
criminal law approach.34 The scope of criminal law ought to be drasti-
cally reassessed and many offences pertaining to interpersonal relations
– sexual abuse, sexual harassment, insult, etc. – should be dealt with by
civil law. On the basis of interpersonal conflicts which are often only
contingent, law should be asked to provide for “extrajudicial” solutions
and thus to be less invasive in certain spheres of life. That the burden of
deciding if legal proceedings are to happen in domestic violence cases
often rests with the victim epitomizes a specific conception of the
individual, grounded on responsibility and free choice rather than on
protection. Regarding such offences, the state has no higher interest in
punishing than that of the victim, and justifying punishment on the
grounds of a threat to the community cannot be considered adequate,
failing the victim’s concurring will.35

Even if the legal discourse’s intrinsic tendency to standardization and
formalism should not be overlooked, law’s capacity to modify actual
gender relations and thus cause significant power shifts over time should
not be underestimated. Think, for example, of the recognition of
women’s self-determination in the reproductive field, which was made
explicit – albeit not without limitations – by the abortion law, and of the
kind of gender relationship that such a law proposed and strengthened.
Not to speak of this law’s considerable symbolic power. On the basis of
a dynamic and agonistic view of law, we may see norms as arising out of
groups’ expectations (in our case women’s) and able to bring about
change and innovation.36

Nonetheless, we must not forget that, when dealing with matters per-
taining to the reproductive sphere, we enter an area of strong differences,
especially in terms of ultimate values. This has led some authors to
favour the cultural model of judge-made law over the model that makes
statute law the core of the legal system, since the former seems to better
fit the value-pluralism that seems bound to become a key characteristic
of democratic societies.37 This model takes judge-made law to be more
pliable, more open, more accommodating of contexts and specific situa-
tions, more capable of considering different points of view and of taking
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people for what they really are in their relationships of mutual depend-
ency.

Yet, although this preference might be shared in some respects, it risks
granting judges an excessive freedom to make totally discretionary
decisions. Advocates of the judge-made law model usually respond to
such objections by referring to the principles of democratic constitutions
and thus to the idea of a constitutional rule of law. Such principles are
thought to be the general coordinates within which judges perform their
role and social function. Nevertheless, judges still retain a somewhat cre-
ative role. Here, it is not a matter of mechanically applying the relevant
rule to the specific case by following a logical deductive process going
from the general rule to the individual case. This approach, originating
in legal positivism, would allow only for a “correct” application of law,
complying with the legislators’ true intention. Instead we should accept
a sort of legal uncertainty, which ought not to be understood as a degen-
eration resulting from judges’ excessive powers. It is law itself, in a social
and political context much more diverse than that of the liberal rule of
law that cannot but embody this new uncertainty, precisely by becoming
mild and following the way of reasonableness.38 The pressures put on law
by “hard cases” (the many issues such as life, death, and bioethics), about
which values and meanings sharply differ, make the principle of law’s
omnipotence both obsolete and undesirable. Transferring some power
from legislative assemblies to judicial practice, as an area of greater
prudence would be the proposal suggested by the analysis so far. The
contemporary debate on the rule of law appears to make the issues of
legal hermeneutics and the judicial function crucial. A higher profile for
the judicial function is certainly desirable, provided that there is a public
sphere where the performance of judges can remain subject to critical
discussion.
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CHAPTER 11

MACHIAVELLI, THE REPUBLICAN TRADITION,
AND THE RULE OF LAW

Luca Baccelli

387

Since the people wish to live according to the laws, and the powerful to control the laws,
it is not possible for them to agree.

(Niccolò Machiavelli, Florentine Histories)
The influence of laws, where they have any real effect in the preservation of liberty, is not
any magic power descending from shelves that are loaded with books, but is, in reality,
the influence of men resolved to be free; of men, who, having adjusted in writing the
terms on which they are to live with the state, and with their fellow-subjects, are deter-
mined, by their vigilance and spirit, to make these terms be observed.

(Adam Ferguson, An Essay on the History of Civil Society)

The social and institutional history of the twentieth century has forced
a redefinition of the concept of the rule of law as developed from the
legal theory of the preceding century. The Second World War marked
a particular turning point. The defeat of Nazi Germany and its allies
initiated the spread of political democracy which, through decolonization,
went on until around the end of the century. Its main effects were the
democratization of Portugal, Greece, Spain, and Latin America; the
end of the socialist regimes in Eastern Europe; the collapse of the
Soviet Union; the end of Apartheid; and the fall of many authoritar-
ian regimes in the Third World. These are radically different circum-
stances from the nineteenth-century liberal political systems, founded
on a limited electoral base, in which the notions of rule of law and of
Rechtsstaat were developed. The picture becomes even more varied if
one considers the success of contemporary constitutionalism. Kelsen’s
solution to the problem of the connection between law and power –
the introduction of rigid constitutions and of judicial review of legis-
lation – placed the relationship between the rule of law and “popular
sovereignty” in a new perspective and expressed in new terms the problem
of the status and role of judicial power. Furthermore, post-war
European constitutions included in their basic principles a wide range
of social rights, and, more generally, “social citizenship” entailed the
enjoyment of a series of benefits and services guaranteed and provided
by the state.

P. Costa and D. Zolo (eds.), The Rule of Law: History, Theory and Criticism, 387–420.
© 2007 Springer.
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The discussion around “the rule of law” therefore, beginning with the
post–Second World War period, cannot but involve the meaning and
the functions of the “democratic state”, the “constitutional state”, and
the “welfare state”. In relation to the idea of the rule of law as a legal
and political structure in which power is exercised “on the basis of”, “by
means of”, and “in the framework of”, the law, the power of the state
was redefined with regard to its holders, its legitimacy, those at its receiv-
ing end, and the means by which it is exercised. All this, however, ended
up by bringing the very functions and meaning of “law” into question.
In today’s complex “risk societies”, the legal system takes on character-
istics which significantly differentiate it from that normative instrument
analysed and theorized by jurists in the 1800s, an instrument formally
rational and reliable as to procedure.

At the beginning of the new millennium, it is impossible to disregard
the international and multicultural perspective. The rule of law is a cre-
ation of the social experience, political practice, and legal doctrine of a
small number of Western countries. Today, however, the rule of law is
also proposed as a guiding principle in international relations. Moreover,
in the era of economic globalization and cultural Westernization, the
problem arises of the “exportability” of the legal-political model of the rule
of law beyond the cultures and societies which produced it. On the other
hand, migrations stretch the limits of the legal systems inspired by the
principle of the rule of law with unprecedented problems, as well as
presenting the challenge of multiculturalism.

As a response to this scenario, there has emerged a widespread politi-
cal-theoretical strategy which joins a “minimalist” approach with a sort of
“return to the principles”. There are many who maintain that the democ-
ratization of political processes, the expansion of public services, the con-
stitutionalization of social rights, and the principles of material justice
and substantial equality all end up by attributing to the state functions
and powers no longer based on law and no longer enforceable within the
realm of law. The transformations which the legal system has undergone,
on the other hand, would threaten the very cornerstone of the rule of law:
the certainty of law. It would be possible to respond to the crisis of the
rule of law, therefore, only by drastically reducing public involvement and
lessening the demand for economic benefits and social services. Many see
this adjustment as an inevitable consequence of the process of globaliza-
tion and of the subsequent redefinition of the boundaries between
politics and economics. On the other hand, a “lightening” of the rule of
law would seem likely to favour its diffusion, too. If the cumbersome dem-
ocratic, constitutional, and welfare state poses serious theoretical and
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practical problems within the sphere of the very political and legal cul-
ture which produced it, one could maintain that a fortiori it would cause
those problems elsewhere. In this sense those societies furthest away from
the cultural, legal, and political experience of the West would converge
more readily on the acceptance of a “minimal rule of law”.

The aim of this chapter is to pose questions about the meaning that an
analysis of the conceptual “prehistory”1 of the rule of law could assume
in dealing with these problems. At first glance a clear distinction, if not
a divide, between the “rule of law”, the “democratic state”, and the “wel-
fare state”, would seem appropriate. Since its inception, the ideal of the
“rule of law” – in contrast to the “rule of men” – has seemed indeed to
imply an anti-democratic prejudice and to be linked to an anti-egalitarian
political anthropology. In particular, the early-modern republican tradi-
tion of political thought – one of the breeding grounds for the rule of
law – has seemed to express, by means of the principle of mixed govern-
ment, a radical critique of democracy. Attributing to elites a political
role radically differentiated from that of “the people”, excluding eco-
nomic and social issues from the sphere of politics, and sharing an
organic notion of the body politic that considers discord and conflict
tout court as pathologies can be seen as elements of that critique.

I would like to question this image, in the light of the idea that, even
though many writers seen as belonging to the republican tradition share
opinions of this sort, significantly different positions also emerge. In par-
ticular, the figure of Niccolò Machiavelli himself – the eponymous
author of this tradition – stands out with specificity and originality irre-
ducible to common theoretical assumptions and shared linguistic con-
ventions. In the works of Machiavelli, the notion of the rule of law is
central; but it assumes quite different meanings with respect to many
republican authors to whom he is compared (Section 1). I do not main-
tain that such a notion can constitute the basis for a theory of the rule of
law capable of facing the problems of modern social and legal systems.
I argue, rather, that a critical distance should be assumed with respect to
modern attempts to construct “neo-republican” political philosophies
that re-propose concepts and principles of the early-modern tradition.
Nevertheless, historical inquiry, the investigation into the genealogy of
terminologies and key concepts, can help us to cast the contemporary
debate in a different light. This historiographical depth facilitates the
development of unusual and original ways to tackle and conceptualize
theoretical problems.

I hypothesize, therefore, that a consideration of the republican tradition,
and in particular of Machiavellian theory, can make a significant
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contribution to the contemporary discussion concerning the rule of law.
I will try to illustrate this thesis with regard to themes such as the con-
ception of individual rights (Section 2.1), the welfare state (Section 2.2),
the role of the judiciary (Section 2.3), the relationship between the rule
of law and democracy (Section 2.4), and the very concept and function
of law (Section 2.5). My further hypothesis is that the discussion of these
issues can contribute to the development of an idea of the rule of law
that is differentiated from the traditional social-democratic and welfare
paradigm. However, this should not imply a return to the classical liberal
and elitist concepts. Finally, I shall maintain that this idea is more valid
in an intercultural context than “minimalist” neo-liberal hypotheses
(Section 2.6).

1 THE RULE OF LAW: FROM THE “MACHIAVELLIAN
MOMENT” TO MACHIAVELLI

The classical ideal of the “government of law”, at the root of the notion
of rule of law, seems to imply an anti-democratic prejudice from its very
inception in Greco-Roman political-legal thought. In Aristotle’s Politics,
the concept is introduced in the context of a critique of radical and
“demagogic” forms of democracy, in which it is the poor multitude that
governs, rather than the laws.2 Cicero puts the law above and beyond
popular deliberation, ascribing it in the manner of “natural law” to a
normative “natural” plane, and therefore unattainable: the laws of which
omnes servi sumus ut liberi esse possimus express the supreme reason
inherent in nature, eternal, preceding the formation of the state.3 The
ideal of the rule of law pervades medieval political thought and reap-
pears in “republican” writers at the beginning of modern times. In these
writers, critique of democracy is connected to the institutional choice
of mixed government, understood as a constitutional structure in which
the different components of the citizenry – the monarchy, the “best” and
the “many” – are allocated the political role for which they are suited.4

The “republican” critique of democracy continues up to the works of
Kant, the philosophical auctoritas of the first theorists of the Rechtsstaat.5

More importantly, within this tradition the critique of democracy
expresses an anthropology of inequality. The Aristotelian idea that men
are by nature unequal and precisely for this reason are social beings,
“political” beings, is the theoretical matrix of the thesis that within 
the citizenry only the “chosen few”, the “best”, the optimates are capable
of political deliberation; by contrast, the “many” reveal themselves 
to be suited only to the choice among alternatives already drawn up.
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This distinction refers to a sort of political division of labour, again
found in the Platonic-Aristotelian line: the diverse components of the
citizenry ought to play the role for which they are suited, take their
proper place in the complex order of things, and seek their “natural”
end. Mixed government in this sense, through such a division of labour,
permits an ordered harmony in the body politic (it can be maintained
that this conception still permeates the structural paradigm of the
state6). This idea runs through the political thought of Florentine “civic
humanism” and, in particular, the works of the political thinkers closest
to the elite of optimates, beginning with those of Francesco
Guicciardini; it re-emerges, formulated with great clarity, in James
Harrington’s Oceana. According to Harrington, in every republic there is
a “natural aristocracy”, excellent in quality and virtue, naturally inclined
to political deliberation and endowed with free time for the affairs of
government. On the other hand, the people are by nature fit for choos-
ing between the alternatives proposed and examined by the aristocracy.7

To “the few” – the aristocracy, the nobility, the elite – is attributed the
power to propose and discuss, while “the many” – the people – can only
elect the governing body and choose among the options that are pre-
sented to them, after a preliminary discussion and selection by “the few”.

Critique of democracy, elitist anthropology, and theory of mixed
government are joined in these writers with a notion of order that
expresses a clear aversion to – we could say “obsession” with – every
form of political conflict. In Aristotle’s Politics the idea emerges that the
prevalence of the middle class guarantees that factions do not upset the
polis,8 and this critique of “tumultuous” republics recurs in early-modern
political thought. The tendency towards “sedition” and the recurrence of
“tumults” are for Harrington sic et simpliciter a pathology of the social
body; but the causes of the conflict may be removed if an adequate “bal-
ance of property ownership” is introduced: it is in this way possible to
create a “perfect” and “immortal” commonwealth.9 In Kant the estab-
lishment of the “republican” form of government will come to mean not
only the exclusion of the principle of resistance, but also the illegitimacy
of every form of public opposition to the sovereign power.10

This view of the rule of law as a critique of the democratic principle
should fit, unforced, within the picture of early-modern republicanism
outlined by John Pocock in The Machiavellian Moment. As we know,
Pocock’s work reconstructs an alternative political paradigm to the con-
tract theory of “natural law”: a republican idea with a characteristic
conceptual vocabulary, in which key words recur such as vivere civile
[civic life], civic virtue, corruption, fortune, and occasion. According to
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Pocock, the common matrix of republicanism – from Florentine civic
humanism to writers such as Guicciardini, Machiavelli, and Giannotti,
up to Harrington, eighteenth-century British political thought, and
the theorists of the American Revolution – is Aristotelian practical philos-
ophy. Republicans share the concept of man as zoon politikòn and
consequently the idea that political participation expresses his “true
nature”; and they propose at the institutional level the theory of mixed
government, in turn rooted in the political anthropology sketched above.
In this framework, republican “virtue” tends to express an ideal of mod-
eration and a clear distinction, if not opposition, between the spheres of
politics and economics. This would hold true in different phases of
republican political thought: from Machiavelli to the Commonwealth
men of the 1700s, hostile to commercial and financial capital, to the
republican tradition in the United States.11

The historians of political thought who have outlined the characteris-
tics of the republican model, beginning with Pocock, have shown a great
deal of caution in applying the results of their historiographic research
to contemporary theoretical debate. Pocock’s interpretation of early-
modern republicanism as political theory inspired by Aristotle, however,
has been widely utilized by contemporary communitarians as a political
translation of their theses on social cohesion, the ethics of virtue and of
the common good, the formation of individual identity, and the obliga-
tion of belonging to the community.12 Recently a normative “neo-repub-
lican” political theory has been proposed, as a model inspired by classic
republicanism, for politics and institutions.13 How could such a theory
contribute to the debate about the rule of law? In the light of what we
have said up to this point, this theory would seem to support an opposi-
tion between the principles of the rule of law and those of popular sov-
ereignty, as well as between the rule of law and democracy, viewing the
latter as a particularly insidious form of the “rule of men”. In addition
to this anti-democratic vision, the republican tradition would seem to
re-propose the classic opposition between the sphere of politics and the
sphere of economics; that is, it would seem to suggest the traditional
exclusion of economic themes from the “public” sphere of political
praxis, and therefore to accept the incompatibility of public intervention
in the economy, and the welfare state, with the ideal of the “rule of law”.
Finally, if republicanism may be considered a communitarian theory, a
possible neo-republican conception of the rule of law would seem to
imply a vision – organic and particularistic – of the body politic as a
“concrete, substantially integrated community”, which would express
a well-defined common ethos.14 This vision would appear to be hardly
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capable of being “universalized” outside the historical and cultural con-
text in which it was developed.

The most recent historiography has, however, made Pocock’s inter-
pretation, inspired by a linear vision of the “Machiavellian moment”,
problematic. In the body of works labelled as republican, different
lineages have been identified, distinct ideological families have been
defined, and deep lines of division have been brought to light. Among
the authors who utilize republican political language, for example, there
are several concepts of liberty, alternative visions of politics, optimistic
and pessimistic anthropologies, and different ideas of the order/conflict
relationship.

First of all, not all early modern republicans can be considered neo-
Aristotelian. Quentin Skinner has identified in some Italian writers of
the thirteenth century the traces of a well-defined political ideology
inspired by Roman republican thought. This ideology emerged before the
Latin translation of Politics and Nichomachean Ethics made Aristotelian
practical philosophy available to European intellectuals. While in the tra-
dition of Aristotle and Aquinas man is zoon politikòn and develops his
moral potential through political activity, Skinner holds that, for the
neo-Romans, politics is an instrument for achieving disparate purposes.
This yields two different conceptions of liberty: Aristotelian “positive”
liberty15 is challenged by a conception of liberty that expresses non-
dependence and the absence of domination. This second view of liberty,
Skinner again points out, was developed by a series of “neo-Roman”
writers of the sixteenth, seventeenth, and eighteenth centuries and for a
long time constituted an alternative to the “negative” view of liberty
developed by Hobbes and taken up again by modern liberalism.16 This
reinterpretation of republicanism is based above all on the reading of the
texts of Machiavelli.17 But it can be maintained that Machiavelli had
characteristics that make him stand out from other republican writers
and make his complete assimilation into the “Machiavellian moment”
problematic.18

These differences within the republican paradigm and the peculiarities
of the works of Machiavelli should be kept in mind, particularly when
dealing with the theme of government by law. In this perspective,
Machiavelli’s theory of political conflict takes on special meaning. As is
well known, Chapter IV of Book I of his Discourses introduces a radical
new idea to the history of European political thought: it is the revolu-
tionary thesis that, under certain conditions, political conflict can
produce positive effects. In the case of the Roman Republic, the conflict
between the two main parties (umori) of the citizenry – that of the
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patricians and that of the plebeians – produced “laws and institutions
conducive to public liberty”. The radical nature of this theoretical inno-
vation can be measured by the reactions that it provoked: not only self-
proclaimed adversaries of Machiavelli, but even writers belonging to
different tendencies of republican thought, such as Guicciardini, and
thinkers, such as Rousseau, who were in large part inspired by
Machiavelli, kept their distance from him on this point. Particularly sig-
nificant is the position of Harrington: the same writer who had exalted
Machiavelli as the restorer of “ancient prudence” expressed by “govern-
ment de jure”, i.e. in the “empire of laws and not of men”,19 criticizes
him explicitly and directly on this point.

From the perspective of the republican theory of “mixed govern-
ment”, the rule of law and political conflict seem to be in opposition, or
at least strong tension, with each other. It is therefore understandable
that interpretations that emphasize the importance of the rule of law in
the works of Machiavelli – going so far as to consider it the truly signif-
icant element of his republicanism – have attempted to understate the
significance of his positive evaluation of conflict, in the light of the thesis
that, even for Machiavelli, the rule of law means moderation.20

One could point out, in response, how Machiavelli emphasizes the
competitive element of politics, an element with an irreducible
implication of violence that would undermine every institutional
defence.21 But, looked at closely, this would mean reproducing for
the umpteenth time the oscillation that has characterized the history of the
critical literature on Machiavelli,22 as well as oversimplifying his
position. It seems to me much more important to recognize the real cen-
trality of the theme of the rule of law and to pose the problem of its
compatibility with the Machiavellian theory of conflict.

The idea that the citizenry is irrevocably split into different compo-
nents representing different parties (umori) turns out to be central and
recurrent in the works of Machiavelli, starting with The Prince,23

and this cannot be ignored. Different parties have different interests and
ends, which bring them inevitably into conflict: Machiavelli indeed
abandons the Platonic-Aristotelian-Thomist anthropological model
underlying the organicist idea of the body politic. In the traditional
model, humans are by nature unequal and precisely for this reason tend
to associate with each other. They are drawn together into natural rela-
tionships of dominance/subordination (man/woman, father/children,
master/slave), from which the political socialization that forms the state
develops.24 They are the “limbs” of a body politic, each one with his
or her specific function and “natural place” in the overall order.
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Machiavelli’s anthropology, on the other hand, recognizes an uncontrol-
lable tendency towards conflict, rooted in the imbalance between the
inexhaustibility of human wants and the scarcity of resources with
which to satisfy them.25 The parties of the citizenry are not limbs of a
body, joined by an organic link; they are social components in real or
potential conflict.26 This conflict can assume different forms – virtuous
or degenerative – but it is in any case a fact of politics, including the pol-
itics of republics.

Machiavelli insists that the diverse components of the citizenry have
different interests and are characterized by different “ends”.
Nevertheless this does not mean that they are endowed with different
capacities for political deliberation. “Commoners” and “gentlemen” are
equally fit for political activity, and among the institutions of the Roman
Republic that receive the most praise are those that attributed the power
to propose and discuss laws to the plebeians.27 We are far from the typi-
cal pro-optimate republicanism, very far, for example, from Guicciardini’s
vision of the rule of law, according to which “only the able and deserving
should govern”.28

Attributing equal political capability to all citizens strains the tradi-
tional theory of “mixed government”, even to the point of changing its
meaning. The theory was meant to limit the risks of government by the
people but Machiavelli reverses the idea, arguing that the greatest danger
for the political community is represented by the uncontrollable ten-
dency of “gentlemen” to impose their dominance. In his Discourses, he
establishes a connection between the republic and “equality”, maintains
that “gentlemen” are dangerous for the republic,29 and declares the polit-
ical superiority of the people over the prince and the institutional supe-
riority of the republic over the principate. Machiavelli’s analysis of the
dynamics of conflict is intended to emphasize the political capacity of
the people, more than to identify a point of equilibrium between the two
parties. And if at times Machiavelli seems to condemn “ambition” on the
part of the people as if it were on a par with the nobles’ thirst for power,
he also points out that, without the “appetites” of the plebeians, Rome
would have lost its liberty much more quickly.30 It is difficult to overesti-
mate the importance of this clarification. Machiavelli reaffirms the vir-
tuous effect of conflict, the idea that laws in defence of liberty are born
from the juxtaposition of passions that need to be balanced one against
the other. This means that the very ambition of the plebeians, which
Machiavelli at times seems to abhor, has virtuous effects. “Mixed gov-
ernment”, thus, does not express an organic ideal, or the Aristotelian
principle of mesotes, of the “just means”; it expresses, rather, the idea of

MACHIAVELLI, REPUBLICAN TRADITION, RULE OF LAW 395

Ch11.qxd  20/4/07  2:53 PM  Page 395



checks and balances, the articulation of powers in such a way that “one
keeps watch over the other”.31

All of this is strictly connected to the theme of the rule of law:
Machiavelli abandons the traditional Aristotelian-Thomist celebration
of monarchy to affirm that people under the rule of law are more virtuous
than is a prince in the same position and to deny that the “licentious”
forms of democracy constitute – again, according to the traditional
vision – the worst form of tyranny.32 What most stands out, with respect
to the recurrent link between the rule of law, mixed government, and
critique of democracy, is that in Machiavelli the people have a role as
political protagonist, and that this role is undertaken through political
conflict. It is in fact by political conflict that the popular element initi-
ates institutional innovation. The “laws that are made in favour of
liberty” are born precisely from the “discord” between the two chief
parties of the republic.33

Therefore, the conflict which expresses the fundamental parties of the
citizenry and is channelled into “laws and orders” is physiological, even
healthy. Under other conditions, however, conflict becomes pathological
and dangerous. In this case reciprocal fear is activated and the ruinous
formation of “sects” takes place.34 In the critical literature on
Machiavelli, the distinction between these two forms of conflict has
often been interpreted in the light of the ideal of moderation (which in
turn was expressed in the principle of the rule of law) – the virtuous
forms of conflict are held to be those which are less radical and violent,
those which can be resolved by peaceful means, through “discussing”
rather than “fighting”; and it would be the “ambition”, therefore, of the
plebeians that sets in motion the spiral which leads to violent conflict.
But Machiavelli states that the way to tyranny opens up not when con-
flict becomes radicalized but rather when the people choose to entrust
the protection of their interests and, even more, the revenge against their
enemies, to a powerful person.35 Machiavelli, in short, rather than juxta-
posing “radical” forms of conflict with “moderate” ones, distinguishes
between conflict that arises from the juxtaposition of well-defined social
groups, expressing the fundamentally different interests within citizenry,
and conflict stemming from the search for personal power, which is con-
nected to the formation of clienteles, factions, and armed groups. The
first is virtuous and produces liberty; the second is pathological and
leads to tyranny. In the genesis of potentially destructive forms of con-
flict, “inequality” is indicated as a strongly negative factor; indeed it is at
the origins of the formation of factions and cliques. This idea is linked
directly to the theme of the “rule of law”. In particular, in his Florentine
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Histories, generally presented as the expression of a “moderate” turn in
Machiavelli’s works,36 it is stated quite clearly that lords and nobles are,
by their very nature, in opposition to the rule of law: the enmity between
the people and the “powerful” is insurmountable “because, since the
people wish to live according to the laws, and the powerful to control the
laws, it is not possible for them to agree”.37 The people therefore seem
spontaneously and “naturally” predisposed to respect the rule of law,
and the “powerful” to impose the “rule of men”. The overturning of the
traditional theory is evident.

A reinterpretation of Machiavelli’s republicanism in this sense could
open the way to a different interpretation of his contribution to the
genealogy of the idea of the “rule of law”. The “rule of law” in Machiavelli
does not mean moderation; nor does “mixed government” mean attribut-
ing a subordinate role to the people. Rather, the “rule of law” provides the
institutional framework for conflict to take place in virtuous forms.
Within this framework, conflict has a feedback effect on the institutional
framework, and is expressed in the “laws and orders” that favour liberty
and the power of the republic. For that very reason, conflict under the
“rule of law” is not a degenerative factor but rather acts to counteract the
entropic tendency of the republic towards “corruption”.

This Machiavellian conflict-based theory also embodied in some
early-modern republican writers that “constitution-enforcing conception
of rights” of which Skinner and James Tully spoke. In this conception,
individual rights have the function of forcing the public powers “to act
within a known and recognized constitutional structure of lawfulness”,
and therefore “to subject their governors to a rule of law”.38 It is impor-
tant to note, however, that rights perform this function insomuch as they
express the activism of citizens in defence of their liberty. According to
Adam Ferguson, for example, moderation and a conciliatory disposition
can be transformed into political indifference, and complacency in the
enjoyment of one’s rights can jeopardize liberty. Liberty and rights are
never guaranteed once and for all. Vigilance is necessary not only to win
them but also to make them effective, as is the capacity for active mobi-
lization, the “vigilant jealousy of the rights”: constant readiness to
“oppose usurpations”39 and to defend one’s security is necessary. Liberty
is thus defended more by difference and conflict than by the search for
the common good.40 And among the chief advantages of the republican
form of government is the very fact that it keeps open the possibility for
conflict and mobilization.41 It is evident that such an “active” and com-
petitive conception of rights can be connected to the republican idea of
liberty as resistance to domination. Indeed, this conception is an alternative
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both to the natural law view of rights as the natural endowment of indi-
viduals, existing before the formation of the state, and to the positive law
conception of rights as “reflected effects” of state power or the result
of the state’s self-imposed limitation, present in the nineteenth-century
theory of the Rechtsstaat.

I have highlighted these aspects of the conceptual “prehistory” of the
rule of law in the early-modern republican tradition to suggest a possible
interpretative approach, an alternative to Pocock’s “Machiavellian
moment” (actually above all a “Harringtonian moment”), which leads
from Machiavelli’s democratic theory of conflict to Ferguson’s concep-
tion of rights as the expression of active mobilization and conflict. In
Section 2, I wish to show how we can consider some themes of the
contemporary debate on the rule of law in the light of this approach.

2 THE RULE OF LAW AND THE “STRUGGLE FOR RIGHTS”

The development of the “republican” paradigm resulted from the
attempt to reconstruct the evolution of political vocabularies against the
background of the “forms of life” and the linguistic contexts in which
they were used,42 and this work of historiographic reinterpretation has
recently been used in an attempt to construct a neo-republican norma-
tive political philosophy. The deep differences that run through republi-
canism with regard to institutional solutions, philosophical references,
and political anthropology itself should clearly indicate the difficulties
that theoretical operations of this kind run up against.43 More specifi-
cally, it does not seem possible to delineate a compact republican theory
of the rule of law. I believe, however, that the historiographic awareness
of how Machiavelli and some of his heirs connected the principle of the
rule of law to political conflict and individual rights allows us to gain a
useful and different interpretative perspective on some of the central
issues of contemporary debate. In the following pages, I wish to show
how this vision of the rule of law offers interesting starting points for
tackling themes such as the status and foundation of individual rights;
the relationship among rule of law, the welfare state, and democracy; the
role and powers of the judiciary; and the conception of law itself. The
problem of “exporting” the rule of law could be seen in a new light, too.

2.1 The rule of law and rights

It is debatable whether a necessary connection between individual rights
and the rule of law exists. Since the goal of the rule of law, however, is the
legal protection of individuals, it appears natural that for this purpose it

398 CHAPTER 11

Ch11.qxd  20/4/07  2:54 PM  Page 398



should use the deontological figure of individual rights and the legal
tools that this makes it possible to adopt. But the “prehistory” and the
conceptual history of the rule of law show how from time to time very
different conceptions of individual rights have been adopted: from cus-
tomary rights of common law, through “natural” rights of the natural
law and Enlightenment tradition, to “reflected effects” of the state’s will
(or “self-limitation”) in the theorists of the Rechtsstaat in the second half
of the 1800s and the different conceptions present in contemporary legal
philosophy.

Today it is generally accepted that the constitutional (and democratic)
state incorporates a range of individual rights in its basic principles. The
idea of an inextricable connection between the rule of law and human
rights is vigorously expressed in the most recent attempt to develop a sys-
tematic theory of Rechtsstaat, that of Jürgen Habermas.44 For Habermas,
human rights, the rule of law, and popular sovereignty are “co-original”
sources, representing different facets of the same historical process of estab-
lishment and evolution of modern law. Furthermore, basic rights are the
necessary functional condition for the constitution of a “law code”, which
requires the guaranteeing of private and public autonomy. For Habermas
there is no law, one could say, without rights. In the third place, basic rights
express the utilization, through a “logical genesis of rights”, of the general
normative principle of discourse theory – the “D Principle”45 – in the polit-
ical-legal realm.46 Habermas points out, however, that individual rights
need the state’s power to become effective and, on the other hand, the state’s
power needs the law both for performing its functions and for ensuring its
legitimacy. It is through law that the organized power of the state arises and
can achieve collective goals. But it is only through the state that the law can
exercise “its function of stabilizing behavioural expectations”.47 The idea of
this mutual exchange is expressed by the notion of the “rule of law”.48

The connection between the foundation of individual rights and the
rule of law appears, therefore, very tight in Habermas (perhaps too much
so). His theory of the “rule of law” seems, in fact, to be inextricably
connected to the “discourse-justification” of basic rights grounded in
discourse theory. Habermas does not speak about natural human rights;
basic rights no longer express the Cartesian “monological” rationality:
they are, rather, the preconditions and the results of the application of
dialogic procedural rationality to the political-legal sphere. Nevertheless
they make up normative data which logically and axiologically precede
the institution of the state and express a form of rationality (in this case,
communicative). In this sense, it can be seen that Habermas’s “discourse
justification” represents a “post-metaphysical” reformulation of the
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rationalist approach to individual rights typical of modern natural law
theory. But as we have seen, it is possible to find in early-modern politi-
cal-legal experience another conception of rights, alternative to legal
rationalism and relating to the “sentiment” of affirming one’s own
dignity and resisting arbitrary domination. I advance the hypothesis that
this alternative conception offers a significant contribution to the con-
temporary debate on basic rights.

Contrary to the idea, widespread in traditional legal positivism, that
the language of rights is totally translatable into that of duties, it has
been argued that there is an irreducible semantic surplus of rights over
duties.49 In order to characterize and interpret such excess, Joel Feinberg
has made reference to the “activity of claiming”. The idea is that the spe-
cific meaning of rights derives from the act of claiming them, in the sense
that having rights enables us “to stand up like men, to look others in the
eye, and to feel in some fundamental way equal to anyone else”.50

According to Feinberg, an element of “claiming”, connected to the con-
cept of human dignity, is therefore characteristic of rights. But at the
same time, it must be pointed out that the very origin of rights and their
development have to do with claiming and conflict. In Frank
Michelman’s constitutional theory, itself inspired by early-modern
republicanism, rights – conceived of as “a relationship and a social prac-
tice”51 – emerge from, and are based on, the process of development and
transformation of legal principles: that process which Michelman calls
“political jurisgenesis”. Basic rights, therefore, are on the one hand a pre-
condition of citizenship – understood as active membership in the polit-
ical and legal community – and on the other hand its product.52 These
considerations can be associated with the thesis, expressed by Norberto
Bobbio and taken up by Luigi Ferrajoli, on the origin of rights from
social conflict and political demands.53

Habermas’s theory has the merit of considering the “rule of law”
essentially as a “rule of rights”. The potential of this approach, however,
appears limited by its origins in legal rationalism. Basic rights remain a
product of reason, even if it is communicative reason, and take us back
to the abstract realm of a priori, back to what Habermas considers the
quasi-transcendental premise of communication. The idea of the “rule
of rights” could instead be utilized in the light of the activist and con-
flict-based notion of individual rights that I have mentioned: rights
could be seen as the result of demands, struggles, mobilizations against
situations of oppression and suffering, and as the expression of the
human feeling of self-affirmation and dignity, more than as the expression
of principles of rationality. In this way it seems possible to utilize fully
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an element which Bobbio himself presented as one of the most signifi-
cant aspects of the modern success of the language of rights: a sort of
Gestalt change, the assumption of an ex parte populi perspective in
place of the traditional ex parte principis perspective expressed in the
language of duties.54

On the other hand, if we also take the “constitution-enforcing”
conception of rights from the republican tradition, another important
element comes into play. From the perspective of modern rational law
theory, rights – expression of “human nature” – constitute a “property”
of the individual. Consequently the individual can also renounce them,
alienate them, or transfer them to the state. There emerges here a para-
dox that is implicit in the natural law notion of natural rights,55 evident,
for example, in the contract theories of Hobbes and Rousseau. On the
other hand, in the republican view, the active exercising of rights is
meant to compel the state to act within the constitutional structure.
There is therefore a dialectic exchange between the activism of individ-
uals and groups and the transformations of the constitutional frame-
work. The rule of law is the necessary condition for the activity of
claiming, and it is the activity of claiming that makes the rule of law
effective. On the other hand, the fact that claiming occurs “under the
rule of law”, within a perimeter determined legally even if still evolving,
is one of the conditions for social conflict not to degenerate or become
entropic and destructive. In this sense the rule of law could be under-
stood not only as the “rule of rights” but also, more specifically, as the
institutional framework and normative precondition for the “struggle
for rights”.

2.2 The rule of law and the welfare state

One of the most recurrent themes of the twentieth-century debate con-
cerns the compatibility of the rule of law with the welfare state. During
the 1900s, two models faced each other: one that can be defined as a
liberal “minimalist” model and the other, a social-democratic/welfare
state model. Neo-liberal criticism places the entire sphere of social rights
(and perhaps even that of the political rights typical of representative
democracies) beyond the threshold of admissibility compatible with the
rule of law. The traditional model of the welfare state has also been crit-
icized both for its failures and in reference to the need to extend the cat-
alogue of rights in the direction of “third”- and “fourth”-generation
rights (cultural, ecological, biological).

Recently there has been an attempt to reply to the neo-liberal criticism
without endorsing the traditional welfare model. One proposed theoretical
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strategy is that of placing the different generations of rights in one evolv-
ing line. In this perspective, the emergence of democracy and the welfare
state does not mean the introduction of new principles, such as those of
social justice or collective responsibility, potentially in conflict with the
traditional liberal principle of autonomy. In particular, Habermas has
tried to extend his “logical genesis of rights” beyond the traditional
social rights, to include the rights of the “third” and “fourth”
generations.56 For Habermas political and social rights do not limit
autonomy, but instead guarantee the “enforcement of equal individual
liberties for all”.57

The conception of social rights as the linear evolution of civil and
political rights has been criticized from various perspectives. Both critics
“on the left” as well as theorists of the “law and economics” approach
have maintained that there is a notable difference between civil and polit-
ical rights on the one hand, and social rights on the other: the latter
require direct state action to provide services and benefits and their cost
makes them more “conditional opportunities”58 than rights proper,
enforceable through legal action. Against this it has been objected, effec-
tively in my opinion, that every type of right has a cost.59 But it is
difficult to deny that neo-liberal criticism contains at least a grain of
truth, not only because the extension of welfare services makes the state
a powerful and pervasive reality, which limits the space of “negative” lib-
erties; and not only because welfare policies – especially in Italy – have
demonstrated only a limited capacity to achieve the objectives of redis-
tribution and substantial equality. Even the most effective welfare state
models have stereotyped social needs and have imposed certain social
models (family-centred, gender-biased, ethnocentric). On the other
hand, over the past few years there has been not only more consensus on
the language of rights but also a sort of inflation of rights and above all
of right-holders (from non-human animals, or even vegetables and min-
erals, up to the pre-embryo). There has been talk of “mistaken rights”,
maintaining that other legal concepts and deontological figures (from
responsibility to care) are more suitable than individual rights for regu-
lating certain spheres;60 and perverse effects have been seen (the prolifer-
ation of right-holders can end up limiting more traditionally understood
individual rights).

One possible solution to these problems – indirectly inspired by the
republican tradition – ascribes priority to political rights as “reflexive”
rights: while civil and social rights can be granted paternalistically, polit-
ical rights contain the capacity for independent claims and are the
prerequisite for obtaining other rights. Axel Honneth used the concept of
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“struggle for recognition” to maintain that the definition of needs and
groups to be protected cannot come down “from above” but must come
from interested parties.61 Issues of this type, together with analogous
elaborations of feminist inspiration, have been taken up by Habermas
himself. It is questionable, however, whether Habermas’s “logical gene-
sis” is the best theoretical framework for these positions; they seem more
congruent with a conflict-based conception of rights. If rights are con-
ceived of as the expression and legal formalization of claiming, not only
do political rights (not limited to the active and passive electorate)
become more valuable but so do – in a different form – civil and social
rights. To acknowledge that rights are never completely guaranteed, that
they require constant mobilization to become effective, and that they are
not based on an absolute foundation or universalistic perspective is also
to admit that there cannot be a clear dividing line between first-generation
rights and social rights. The effectiveness of every category of rights
requires an investment not only in economic terms but also of commu-
nicative resources, and the mobilization of the interested parties. And
social rights are themselves a precondition for the activity of claiming to
be undertaken effectively.

An explicit reference to the conflict-based tradition of republicanism,
therefore, allows us to better define the critique of paternalistic notions
of rights and the rule of law; it also allows us to see the classic rights of
liberty in a different light. It is possible to reinterpret the sense in which
these protect private autonomy by understanding it as a reserve of iden-
tity and a moral resource, a key element for “entering” the public space
and advancing one’s own claims. Here, too, we can make a connection with
Michelman’s “republican” theory: not only racial discrimination but also
discrimination according to gender or sexual orientation inhibits the
possibility of entering the arena of civil society and claiming one’s rights.
In commenting on the famous case of Bowers v. Hardwick, Michelman
points out that the laws against “sodomy” not only violate an intangible,
intimate space of every individual but also inhibit the presence of homo-
sexuals in the public space. A typically “liberal” right such as that of pri-
vacy is thus connected to the principle of active citizenship, in a process
of “cross-fertilization”.62 On the other hand, in this perspective political
and social rights are in turn the condition for establishing the rights of
liberty. If rights are not the “natural” faculties of individuals to be exer-
cised “against” the state, but are rather an instrument for successful
claiming within a constitutional framework, then state action to make
them effective is not something adjunctive or secondary. The catalogue
of rights would in any case be open to successive claims, so as to broaden
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the range of rights. But this would not necessarily open the way to an
excessive inflation of rights: an activist, conflict-based conception of
rights implies valuing what differentiates the language of rights from
other normative codes (and therefore also implies the recognition that in
certain situations other normative codes are more adequate) and
excludes an unlimited multiplication of right-holders. Furthermore, if it
is claimants who identify the reasons for their hardships and suffering,
who articulate their needs and expectations, defining and redefining
themselves in the process, then the stereotyping effects and arbitrary
classifications typical of paternalistic welfare state models are avoided.

2.3 The rule of law and democracy

In an important essay, Michelman deals with the problem of the rela-
tionship between the rule of law and democracy from a “republican” per-
spective. He points out that the idea of self-government and of the rule of
law are both indisputable principles of constitutionalism; therefore, they
must coexist in some way, however problematic their relationship might
be.63 Michelman’s proposed solution hints at a sort of convergence
between the process of self-constitution of the people, of the self-govern-
ing “self”, and of the process of lawmaking: the way in which the people
– endowed with sovereignty – constitutes itself as such is in some manner
governed by law. It is a question of that “jurisgenerative”64 process that
has already been mentioned.

These insights could be further developed. The problem of the relation-
ship between the rule of law and democracy cannot but involve the
question of the very meaning of democracy in contemporary societies. As
is well known, the classic theory of democracy as “government by the peo-
ple”, the expression of popular will and sovereignty, has been challenged
by the elitist critique of the founders of political science. Over the twenti-
eth century this challenge was answered, on the one hand, by the theorists
of “democratic elitism”, from Weber to Schumpeter, Dahl, and Sartori,
and on the other hand by radically “participatory” theories.65 The latter
are evermore difficult to propose in complex societies but the assumptions
of procedural theories of democracy have also been challenged on
grounds of their “broken promises”, “evolutionary risks”, and unexpected
effects.66 We are witness to the progressive reduction in the claims of dem-
ocratic theory, and especially to its moving away from the ethical-political
values underlying the classic notion of “government by the people”.

However, theoretical alternatives may be possible. In the contemporary
debate there are many different versions of “deliberative democracy” that
criticize the economic approach of twentieth-century political science
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and the consequent reduction of politics to a mere clash of interests. The
democratic process is seen as a public space where principles and values
are compared and moral issues are discussed. The contributions of
Habermas, who proposes a “proceduralization” of the principle of popular
sovereignty, are linked to such conceptions67: democracy is identified
with openness and “permeability” of institutions to the communicative
processes of civil society. With reference to the republican tradition, and
in particular to the idea of liberty as non-domination, Philipp Pettit
develops an idea of democracy as “contestability”.68 Again, however,
Habermas takes us back to the heaven of normative abstractions: the
“democratic principle” that establishes popular sovereignty and human
rights is but the translation of the general “principle D” into the politi-
cal-legal sphere.

In developing his idea of the constitutional state Habermas put for-
ward an interesting “siege model”, emphasizing social activism and
the communicative processes of citizenship; but in his major work he
gives central place to the question of the “permeability” of institutions
and the conformity of legislative bodies to the deliberative model.69

Analogously, Pettit raises the issue of how institutions can allow contes-
tations, and responds by referring precisely to the “deliberative” notion
of democracy, to the perspective of agreement, to the ideal of a “repub-
lic of reason”, to the principle of audi alteram partem, up to the point of
attributing value and legitimacy only to what he defines as “debating
contestations”. The idea of contestability seems to dwindle into a sort of
self-discipline on the part of contestants, while the receptiveness of insti-
tutions, which shows paternalistic traits, comes to the foreground. For
both authors, the engine of the process seems to be housed more in
openness of institutions than in citizen activism.70

Some of Habermas’s and Pettit’s ideas could perhaps be developed
from the perspective of a conflict-based view of the rule of law into an
alternative to the “classic” theory of democracy that does not progres-
sively move away from its promises and normative premises. In other
words, the alternative to democratic elitism or polyarchy would not be a
re-proposal of popular participation at all levels of decision-making but
a model that keeps institutions open to input coming from the agencies of
society. In this light, the rule of law becomes the guarantee of “perme-
ability” and openness in institutions. The degree of democracy is not
identified with the number of decisions formally submitted to majority
rule in elective assemblies but involves a plurality of factors including an
active public sphere, as well as effective legal protection of free expression
within this sphere.
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In the light of recent developments of democratic theory, the problem
of the relationship between constitutionalism, the rule of law, and
democracy in one way is played down while in another way it needs to be
radicalized. On the one hand, the contrast is not between pure and
absolute principles: if we recognize that popular sovereignty as demanded
by classical theory cannot be achieved it is easier to accept the idea that
there are legal principles which substantiate the rule of law and limit the
principle of majority rule. On the other hand, historical perspective
shows how without the rule of law and the guarantee of basic rights
democracy turns into an authoritarian illusion.71 If rights are conceived
of as principles that are never completely guaranteed and which there-
fore require active mobilization, it becomes clear that, without demo-
cratic forms of activism, without an instance of effective resistance to
domination, the very rule of law itself may deteriorate.

2.4 The power of judges

Closely related to the question of the relationship between the rule of law
and democracy is the debate on the role of the judiciary and, in particu-
lar, of constitutional adjudication, in legal systems with forms of judicial
review of legislation, especially the constitutional courts of Germany,
and the United States “Judicial paternalism” has been suspected both in
the documents of the Bundesverfassungsgericht and in the positions of
the American constitutional theorists;72 the proposed antidote to this is
a strictly deontological notion of basic rights, à la Dworkin.73

In the American political-legal debate of the past few decades, the idea
that Supreme Court Justices should be “strict constructionists” is generally
associated with a conservative position.74 Bruce Ackerman, on the other
hand, sees the Court as a privileged interlocutor for “We the People”: in
the “revolutionary” phases of higher law-making the people resumes its
constituent power, while relying on the Court’s work in times of ordinary
law-making. Michelman’s theory appears more interesting: the “jurisgen-
erative” process does not develop only in exceptional cases,75 and the agent
in that process is not necessarily the people acting as a whole. Particularly
instructive in this regard is the history of decisions against racial discrimi-
nation. At the beginning, African-Americans formed a marginal social
group in the process of redefining its self-identity. As this process led to the
emergence of a stronger African-American sense of identity – albeit that
there were and are sharp disagreements among African-Americans them-
selves over what this means – African-Americans not only began to chal-
lenge “such partial citizenship as the Constitution granted and allowed
them” but also claimed and utilized that “partial citizenship”. The judiciary,
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in this process, “drew on interpretive possibilities that the challenger’s own
activity was helping to create”.76

Michelman considers the problem of constitutional innovation and
judicial review of legislation so as to avoid both the attribution of
omnipotence to the ordinary legislator and the re-proposal of a static,
conservative vision of the role of constitutional courts, which can be seen
both in the repealing of laws introducing social protections – typical of
the Lochner era of the Supreme Court – and in the theory, re-proposed
in Bowers v. Hardwick, that legislative assemblies have the right to make
laws in matters of collective morality.77 This viewpoint considers as a pre-
political and pre-legal given what in reality is a product of specific poli-
cies, social activities, and legal decisions. This ends up favouring
practices of marginalization. On the other hand, what Cass Sunstein
defines as a “liberal republican conception” of constitutional adjudica-
tion supports the claims of socially disadvantaged and marginalized
groups.78 In the dialectics between the communicative processes of soci-
ety and law-making, the judiciary plays an active role. Both positions
avoid, however, falling back into a “paternalistic” conception of the role
of constitutional judges. It is evident that they can be innovatory only
insomuch as they are the counterpart of individuals, processes, and
movements present in society.79 In this way it is possible to oppose the
tendency, widespread in contemporary politics and theoretical debate, to
delegate the solution of vital problems the political system cannot deal
with to a judicial “expertocracy” and “government by judges”.

A conflict-based conception of the rule of law would be at odds with
the conservative approach that limits the function of the judiciary to the
protection of existing social and political arrangements. On the other
hand, in complex modern societies an increase in the scope of judge-
made law is probably inevitable. It is evident, however, that it makes a dif-
ference whether judges – and in particular, the justices of the
constitutional courts – play the conservative role of strict constructionists,
or attribute to themselves an authoritative role as direct representatives
of “We the People” or as prophets of the collective ethos, or, finally, if
they propose themselves as partners of the individuals and groups
engaged in the “struggle for rights”. If the constitutional system is con-
ceived of as an evolving entity – related to the claims of citizens, to the
transformations of the ethos of cultural-moral pluralism, to value con-
flicts, and to the processes of defining and redefining principles and indi-
viduals – constitutional adjudication can be meaningfully connected
with the “jurisgenerative” process. The judiciary – by virtue of the inter-
pretation and reinterpretation of constitutional principles – can press for
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or anticipate the legislative action of parliamentary majorities but can-
not replace individual and collective agents. In this sense, constitutional
courts can play a “progressive” and reforming role; but this idea is also
compatible with the courts’ defending – in a somewhat “conservative”
way – the constitutional rights of minority groups. So conceived, the
judiciary represents an anti-majority but not anti-democratic principle.
It constitutes one of the agencies – along with the legislative assemblies,
the executive, the local governments – that participate in the interplay
between claims “from below” and normative development through the
instruments of the legal system.

2.5 Which law?

As we have seen, the problem of the crisis of the rule of law concerns the
very conception of law. Albert Venn Dicey pointed out an opposition
between administrative law and the rule of law, and Friedrich von Hayek
considered the contemporary prevalence of “legislation” over law irrec-
oncilable with the rule of law. Bruno Leoni has gone so far as to consider
only judge-made law of “spontaneous” formation compatible with the
rule of law: the maximizing of liberty is identified with the minimizing of
the scope of legislation and of the decisions of the majority expressed by
“representatives” of the people.

The emergence and development of the welfare state would seem to
support positions of this type. The legal system is significantly trans-
formed by the introduction of specific measures of redistribution. The
adoption of laws that are in practice administrative measures and, more
generally, the tendency towards legislative inflation, move away more and
more from the model of the “law” as a general and abstract norm to
which the ideal of legal certainty referred. According to Dieter Grimm,
for example, the introduction of substantive values into the Constitution
and the social aims of the state express a political model quite different
from that of the Rechtsstaat of the 1800s, which did not include any cri-
teria of substantive justice. For Grimm, all of this brings about a crisis of
the rule of law. The lack of imperative means and enforceable norms calls
into question the force of law as the legal limitation of power, and erodes
the classic distinction between “state” and “civil society”.80

Faced with this scenario, one strand of contemporary political theory
resorts to “anarchical-capitalistic” hypotheses of the overcoming of the
state in the global market. Even if this position is considered regressive
and utopian, the problems created by the transformation of the legal
medium remain. These transformations are inevitable: classic nine-
teenth-century law does not have the “requisite variety” for the legal
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regulation of modern complex and diverse “risk societies”, affected by
the processes of globalization. This is true a fortiori for “spontaneous”
judge-made law, irremediably conservative, adequate only for traditional
societies that are very slow to evolve. In the face of economic and finan-
cial globalization, this kind of law seems passively to support existing
social processes rather than enabling their control and regulation.

These problems could be reconsidered in the light of the conflict-
based model. There is no doubt that, in contemporary societies, a redef-
inition of the respective roles of statute law and judge-made law is both
inevitable and an opportunity we can take advantage of. Well known are
the theories favourable to “light” legislation, to laws that define the
framework for administrative decision and adjudication, to “mild” law
and “flexible” law.81 From this perspective, law appears above all as the
framework for social actors to express themselves, to pursue their own
aims, and to affirm their own values, making their coexistence possible
in so far as they are anchored to some basic principles within an irre-
ducibly pluralistic framework. We must ask, however, who the actors are
and what social processes are pertinent. A conflict-oriented approach to
the rule of law evidently distances itself from “statism” and “central-
ism”, from the idea that the increase in public guarantees coincides with
the expansion of state control over citizens’ lives. In a legislative frame-
work defined in the light of constitutional norms and social demands,
public measures are the expression of social practices and claims from
below. From this perspective, there is no room for Leoni’s academic
opposition between the “spontaneous” production of law by civil society
and legislation, seen as authoritarian per se. We must ask what (relative)
spontaneity is in question.

Leoni contrasts the notion of “legal certainty” in the sense of “preci-
sion”, which originated in Greek democracy and was later to influence
modern continental legal experience, with the idea of “certainty” devel-
oped from Roman law and then taken up by common law. In the first
case, the “rule of law” refers to the existence of “certain” written laws.
Such laws, however, can change overnight through the majority decision.
In the second case, the law is not seen as legislators’ arbitrary work but
as resulting from spontaneous elaboration by social actors. This is a mat-
ter of “ascertaining” rather than making the law; and it is precisely this
function that was performed, respectively, by Roman jurists and English
judges. In this context, the “certainty of law” meant the absence of sud-
den and unexpected changes. Roman citizens and English subjects
enjoyed therefore, Leoni maintains, a liberty analogous to that of entre-
preneurs in a free market governed by stable rules.82
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In support of his theory, Leoni cites the testimony of Cato the Censor,
who contrasted Greek political systems, created by special legislators,
with the Roman Republic, which took form over centuries, benefiting
from the experience of many generations.83 Machiavelli also points out
that the Roman legal system was not the work of a single lawmaker but
came about via spontaneous reactions to contingent events.84 The form
of spontaneity Machiavelli refers to, however, comes from the juxtaposi-
tion of two “humours”; the “great” who seek exclusive power and the
“people” who defend liberty. It is this opposition that produces the “laws
and institutions conducive to public liberty”: not by market relationships
but by political and social conflict.

2.6 The rule of law and intercultural dialogue

In the era of globalization a further problem arises: which model of the
rule of law is best suited to intercultural dialogue and which arguments
for it could be accepted most readily by cultures furthest from the
Western political and legal tradition?

It could be maintained that “lightness” favours exportability: a “minimal
rule of law”, reduced to the essentials of formal equality and the protec-
tion of civil rights, could be presented as the most promising candidate
for intercultural dialogue; a rule of law reduced to its essence could be
more readily the focus of a form of “overlapping consensus”. One might
ask, however, if the traditional rights of liberty, rooted in western indi-
vidualism, are not precisely the most difficult part to “translate”. A look
at documents such as the African Charter on Human and People’s Rights
or the Universal Islamic Declaration could be useful in this sense: the
distance from the individualism of Western liberal tradition is evident
and, instead, social rights and so-called “collective rights” are empha-
sized.85 Moreover, it is difficult to imagine that for poorer societies a
model of the rule of law without social services would be particularly
attractive. It seems more likely that the appeal of Western socio-political
systems and legal models has to do – in addition to its guarantees of
individual liberty – with the historically achieved forms of protecting
weaker individuals.

Some contemporary authors try to resolve the problem at the level of
theoretical foundations. The language of rights and the institutional
model of the rule of law are said to express the principles – universal and
self-evident – of moral law,86 or to be recognized unanimously in a
hypothetical global “original position”,87 or to prove to be at the same
time the necessary premises of the functional code of law, the expression
of the evolutionary acquisitions of legal modernity, and the result of a

410 CHAPTER 11

Ch11.qxd  20/4/07  2:54 PM  Page 410



rational agreement under ideal discourse conditions.88 It can be main-
tained, however, that all these attempts at universal foundation actually
refer to a well-defined historical, social, and cultural context.89 Justly
criticized also is the very idea of founding the rule of law in a unilater-
ally deontological perspective, which is expressed in a conception of
rights as unchangeable and inviolable, as in Dworkin’s idea of “rights as
trumps”: it is plausibly claimed that this conception of rights makes their
political and social acceptability problematic, especially in the Eastern
cultures and poor countries.90

On the other hand, some authors who rigorously take on the problem
of intercultural dialogue seem to follow just as impenetrable a path when
they look for common normative idioms or higher horizons of justice – in
terms of “homomorphic equivalents” or “transcendental exchange” –
in which to “translate” the Western language of individual rights and of
the rule of law, as well as other normative idioms.91

In this respect, too, a conflict-based approach to the rule of law could
be a useful point of view. First, the republican inheritance does not nec-
essarily refer to an exclusive – not to say “ethno-nationalistic” – concep-
tion of collective identity. The “self” of self-government is established in
the process of claiming and of giving an institutional application to the
results of the claiming, therefore by means of the “struggle for rights”. It
is not, all in all, the expression of a closed collective ethos but rather the
result of legal and political practices that can be changed and elaborated.
On the other hand, the claim that the rule of law is founded on univer-
sally valid principles does not support but rather hinders an encounter of
this type. Presenting the institutions of the rule of law as the expression
of a higher rationality is unlikely to be the best way to make it acceptable
to non-Western legal cultures. Probably to be preferred is the attitude,
“frankly ethnocentric”,92 which expresses a value judgement in favour of
the rule of law but also recognizes the relativity of the arguments for it.

In many situations, individuals and groups tend, in a more or less
spontaneous way, to be submissive, to find reassurance in dependence.
On the contrary, the language of rights privileges the action of rising up
and reacting, of proclaiming one’s dignity: a sentiment as common as it
is specifically “human”. The utilization of this sentiment could make the
language of rights attractive. There is no doubt that “activism” has
Western roots but it is plausible to maintain that it is precisely the claim-
ing element of the language of rights that is also appreciated in non-
Western cultures. If the rule of law is conceived of as the institutional
structure that creates and stabilizes conditions for developing, activating,
and implementing specific judicial techniques necessary for individuals
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and groups to get involved in the “struggle for rights”, it could become
attractive even outside the cultural experience that produced it.

In a conflict-based perspective, it is possible to consider two further
questions concerning the impact of migration on national legal systems
and the problem of protecting individuals from the power of non-state
agencies. In a framework of constitutional guarantees of basic rights,
the answer of the rule of law to the problems posed by immigration to
Western countries should consist, first of all, in supporting and legally
protecting the activity of making claims, the “struggle for rights” of
immigrant groups and individuals. On the other hand, in the era of
globalization the power of non-state agencies is undoubtedly increas-
ing at a national and supra-national level: from multinational corpora-
tions to technocratic institutions, to the media and telecommunication
networks and major transnational law firms that seem to escape legal
regulation and instead produce law “on their own”.93 The classic model
of the rule of law – designed to protect individuals against state power
– seems inadequate. In the face of this also, valuing conflict, and thus
giving legal protection to flexible forms of resistance to new powers
and to the production of counter-powers, appears to be a plausible
solution to the problem of finding a suitable conception of the rule of
the law for the immediate future.

NOTES
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therefore interested in the destiny of the republic, while the people are incapable of
undertaking political initiatives on their own. For Harrington, attributing to the
people the faculty of debating means “making themselves as much an anarchy as
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CHAPTER 12

LEONI’S AND HAYEK’S CRITIQUE OF THE RULE OF
LAW IN CONTINENTAL EUROPE

Maria Chiara Pievatolo

421

History is a great resource for anyone who deems formalistic conceptions
of the rule of law insufficient. Relying on a given tradition and under-
standing its development seems to protect law from static and abstract
theories that try to shape its content and forms as a system. Whoever
thinks he has history on his side will see both natural law and legal
formalism as unilateral conceptions. The former suggests values and
references, which may be theoretically outdated and practically ineffec-
tive, whereas the formal structures underlying the latter theory1 run the
risk of being nothing more than powerless containers of formally uncon-
trollable political decisions.2 A theorist who ignores history – or, rather,
deliberately runs the risk of being overcome by history – is doomed to be
a theorist without history. Yet, whether this is true or not depends on
how this history is told.

There is an extensive literature on the version of neo-liberal thinking
grounded on methodological individualism, whose most prominent
authors are the Austrian Friedrich A. von Hayek and the Italian Bruno
Leoni. As regards the rule of law, this version may be interesting for it
seems to provide an understanding of law that is so deeply rooted in
history that it can do without a critically aware axiologic background, a
formal account, and even a relationship with formally determined insti-
tutions. When applied to law, the fundamental idea of methodological
individualism is that the rule of law consists of principles that nobody
has chosen consciously but which are the unintentional evolutionary
outcome of individual actions. Law is formed just like paths in a wood:
each walker tries to pass through leafy branches and repeated passage
creates paths which others may rely on and which “work” much “better”
to achieve everyone’s goals than purpose-designed routes. Law and
history are not in conflict since legal norms make up a “spontaneous
order” of naturalistic regularities selected by evolution.

This interpretation of law – says Hayek – is inferential or reconstructive
in character: we do not really know how a particular path has been
formed but we can infer how this generally happens since we know how
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our fellow human beings behave when looking for a path, and, in the
light of this, we are able ideally to build a genealogical model. Yet, if this
account is inferential, then what Hayek sees as a spontaneous order – from
the point of view of the walker looking for a path – may appear to others
as irregularity and disorder. Just think of the mushroom-seeker, for
whom beaten paths are barren, or of those concerned with preserving the
soil from erosion. We can tell many stories and infer many different
models of order, depending on our viewpoint, which will lead us to deem
this or that principle to be decisive. Whoever thinks he has “the” history
on his side has, in fact, only the genealogy he reconstructs by taking a
viewpoint or a particular interest of his to be decisive.

The metaphor of the “spontaneous” emergence of pathways suggests
an opposition between two ideas of law: either a deliberate project
grounded on political institutions or a spontaneous order in which polit-
ical institutions are merely instrumental and may become superfluous or
even damaging. Such a bipartition rejects the continental Rechtsstaat,
the constitutional democratic state, and totalitarian (especially socialist)
systems in favour of a single “genuine” form of the rule of law, namely,
the English version, founded on tradition and case law. As regards law-
making, there is a proper rule of law only when decisions about what is
law are essentially or exclusively made by judges and legal scholars
within the context of an organic tradition, rather than by legislative bod-
ies.3 Only the rule of law guarantees the “government of law”: all the rest
is “government of men”, whether they are, quite indifferently, demo-
cratic majorities, governors or officials of a state ruled by administrative
law, or totalitarian dictators. On the one hand, there are men with their
arbitrary decisions; on the other, there are law and tradition, whose
determinations go well beyond what individuals know and want. The
relationship between history and law, as political form and choice, is not
a problem for the law is actually “the” history.

Assuming the rule of law to be, as Pietro Costa writes in the introduc-
tion to this volume, a set of mechanisms used to mediate, modulate, and
check the relationship between power and individuals, we may wonder
whether the above assimilation between law and history – or, rather, a
history told at a given time, in a certain place, and in a certain manner4 –
really provides a model of conceptually determined legal mediation. For
the theory of the rule of law as a spontaneous order arises and arose
within theoretical and political contexts of conflicting philosophies of
history, facing important and controversial revolutionary experiences,
such as the French and Russian ones. Within such contexts, the con-
frontation between traditionalist philosophies of history, on the one
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hand, and progressive and prophetic stances, on the other, might seem a
current issue. However, now that the time of confrontations is over, it
must be questioned whether the theory of rule of law as spontaneous
order can offer a definite model capable of outliving its controversies.

1 THE GOVERNMENT OF LAW AS A GOVERNMENT 
OF MEN

Hayek’s juxtaposition between a spontaneous (legal) order and an artifi-
cial human order mirrors the classic opposition between a government of
law and a government of men, which is to be found in Plato’s
Statesman.5 Among other things, Plato’s opposition also deals with law’s
relationship with history. The anonymous protagonist of Statesman
recounts the following myth: in order to demonstrate his support of
Atreus, who is arguing with his brother Thyestes over an inheritance,
Zeus changes the course of the stars and sun, making the latter rise in the
east rather than in the west, as it had until then. Such a reversal of the
universal order brought about a change to the past world’s overall order,
when the master of gods was Chronos rather than Zeus.6

During the rule of Chronos, politicians were shepherds and governed
without laws, and indeed were divine figures. The humanity they guided
had a life cycle similar to that of a vegetable: it arose from the earth,
blossomed, de-structured itself, and ultimately disappeared. As Plato
suggested, however, politicians can no longer be seen as divine shep-
herds. They are like their subjects, in terms of their education and
upbringing.

A just constitution – as argued by Plato – is characterized by magis-
trates who are experts in their art, so that the government is in the hands
of intelligent individuals. A law cannot comprise what is best and fair for
all individuals or decide what is best and fair for each single individual.
In the light of the differences among men and among their actions, given
that nothing human is unchangeable, the legal art cannot enunciate a
simple rule that is valid at all times and in all cases. Law can be compared
to an authoritarian and ignorant man who demands unswerving and
unquestioning obedience to his orders, even when new situations arise. A
law for many people must be generic and loose with respect to individual
situations. However, if law proves to be inadequate in response to social
change, society’s intelligent leaders are justified in breaking it, though
public opinion may require them first to persuade citizens that changes
are warranted. The relationship between the government of law and that
of men is akin to that between the medicine manual and the doctor: the
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former’s instructions are generic but if we cannot consult a doctor we
must refer to them even though we are aware that they are inadequate.

Does Plato prefer the government of law or the government of men? At
first sight, the myth seems to suggest that law is a mere makeshift solution
conceived to remedy governors’ unreliability: we would gladly do without
law if politicians were wise and capable of dealing with the particularities
of men and their situations without resorting to rough general rules. Yet,
the political and divine shepherds’ government was very different from
ours: the cycle of human life and human flourishing – as American neo-
Aristotelians say – followed the simple model that we have compared to
the natural botanical cycle of growth, bloom, and decay and for this,
without controversies or the need for deliberation over problems.

Things are now different: humanity develops, culturally and historically,
through open relations, even in its reproduction. Hence, a model grounded
on a naturalistic understanding of human development and flourishing is
of no use. Neither is a god’s wisdom useful, since the world develops on its
own. While the universe in the past was ordered and could be reduced to
rules, now it is complex and chaotic. A god no longer governs, men do.
This brings about the problem as to the government of law: human reality
is cultural and historical; hence, a naturalistic perspective is counterpro-
ductive, since men cannot be treated as plants and cannot be endowed
with a god’s wisdom. Hence, the government of law is preferable, precisely
because men govern. Laws are of no use to govern harmony, since this
already has its regularities; they are useful to regulate chaos. Laws would
be meaningless if there were only divine creatures, plants and animals
similar to plants, rather than men, histories, and cultures.

As revealed in Plato’s myth, there are at least three main features of
the historical condition:
1. There is no longer an immutable order that is established once and for

all; therefore, there is no longer a botany of humanity grounded on
unquestionable and fixed flourishing models: human realization itself,
once it enters the historical ambit, becomes problematic.

2. Correspondingly, there is no divine wisdom in the historical world:
the paternalistic pastoral government of the age of Chronos was not
oppressive, because men were vegetable-type creatures, without a
history, to be grown according to a botany, which had been for ever
established.

3. The government of law is suitable to history; the former, faced with
the unstable world it is supposed to rule, is human and not divine, tex-
tual and thus semantically closed, authoritarian and rough with
respect to a changeable, rather than fixed, reality.
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Even though the historical condition – the lack of order and of the
corresponding wisdom grounded on ‘botanic’ formulas valid for ever –
requires law as a closed system ordering chaos, it also reveals its inade-
quacy, since the environment of law goes beyond what law itself claims
to fix and formalize. A theory of the rule of law, which is fully aware of
historical conditions, should question the manners and instruments,
which might allow it to come to terms with its own limits: the limits
which make law necessary though not exhaustive.

Not only does the myth told in Statesman provide a not-particularly-
edifying account of the historical condition, but it also represents, in an
apparently edifying way, the non-historical and vegetative condition of
the age of Chronos. Even the latter is a history, which someone is inter-
ested in recounting. It is a kind of history where changes can be mirrored
by a foreseeable formula established by a governor in whom power and
knowledge are concentrated. To reduce history to a naturalistic formula
is itself a way to deal with and exorcize it that, according to the foreign
narrator of the myth, is an alternative to the way that justifies the gov-
ernment of law.7 The government of law is a historical and human order;
the government of men may be conceived only as a non-historical and
divine model. When opting for the government of law, we ought to be
aware that it is historically and humanly conditioned and circumscribed,
and that its internal forms and reasons are insufficient; when choosing
the government of men, we need to view the universe as non-historical
and accept that governors are endowed with divine wisdom.

In Statesman, such options are the two elements of a dilemma, in that to
choose one option means to exclude the other. However, it might be argued
that it is sufficient to find the formula of law’s historical development in
order to unite what Plato thought was incompatible, thus obtaining a gov-
ernment of law, or rather a rule of law, endowed with superhuman wisdom.
In order to be successful, such a theory would have to provide a formula of
the rule of law capable both of accounting for history’s development and,
above all, of being rigorously determined in its contents. For an appeal to
history with an episodic and vague content would be tantamount to sur-
reptitiously appealing to the government of men.

Against such a background, the justification of the rule of law
grounded on the historical and philosophical formula of the sponta-
neous order is worth examining. Its analysis will help us in understand-
ing whether it can offer a definite contribution to the discussion on the
rule of law, or whether it may be endowed with a given content only by
secretly (maybe consciously) relying on the government of men or, more
precisely, of far-from-divine notables and judges.8
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2 RULE OF LAW AND LEGAL HISTORICISM

According to the Italian philosopher of law Guido Fassò, the rule of law
may be defined in two ways, depending on whether the perspective of
lawfulness or legitimacy is taken into account.9 Under the technical and
formal perspective of lawfulness, the rule of law characterizes a state lim-
ited by law, which checks and circumscribes the state’s sovereignty.
Under the legitimacy perspective, the rule of law characterizes a state
grounded on substantive justice, which ought to be thought of as supe-
rior to the technical and formal requirements of mere lawfulness.

Natural law doctrines, as seen by Fassò, deal with the rule of law both
as a feature of a lawful state and of a just state. Yet, given their rational-
ist and non-historicist outlook, natural law doctrines remain abstract,
non-historical, and arbitrary – although they do express the need to
combine lawfulness with legitimacy. Both, lawfulness without legitimacy
and legitimacy without lawfulness, lead to arbitrariness, i.e. to denying
the restraint on sovereignty and the quest for certainty, which the rule of
law is grounded on. If a law is defined only on a formalistic level, it is
open to any content formally compatible therewith; on the contrary,
mere substantive legitimacy replaces the government of law with of the
government of men, or rather of one man or some men who are sup-
posedly able to infer or know justice. On the other hand, if we purported
– like natural law doctrines – to bind law according to content-based and
rationalistic criteria, we would make it rigid and historically arbitrary.

In the light of the above, we might conclude that the rule of law, no
matter what is meant by it, conceals arbitrary power – since the very lim-
itation of sovereignty, which the rule of law arises from, ends up by ulti-
mately being an arbitrary limitation. Fassò, nonetheless, believes that
history might provide the requirements of limitation, certainty and guar-
antee of individual rights – which are abstractly expressed by natural law
doctrines – with a non-arbitrary content. However, in order to do so, the
conception of law needs to be enlarged, i.e. law ought not to be identi-
fied with rules, will, arbitrariness; rather, it ought to include the specific
and particular aspects of case law and custom.

In this respect, Fassò refers to Bruno Leoni, who believes that the rule
of law inspired by natural law doctrines and the French Revolution, by
reducing all law to acts of parliament excludes citizens’ participation in
the law-making process and jeopardizes legal certainty because of leg-
islative pollution. Law can be certain only if it is a spontaneous social
creation, administered by notables or honoratiores not bound by written
laws.10 Rather than the rule of legislative or formal law, there ought to be
a rule of social spontaneous or free law. Such a system can assume and
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mirror society’s widespread values, since it is “spontaneous” both in
the selection of judges and jurists – which is based on the parties’ ap-
proval –and in the declaration of law, founded not on legislators’
express will, but rather on precedents and customs. Law is not wanted
by any given individual but is found within society’s historical structure.
For if law were wanted by a given individual it would be arbitrary. Being
instead found within an order, it guarantees individuals against the
state’s power; as it is the case in the British tradition of common law – if
we overlook, as Leoni himself significantly does, the political role of par-
liament in creating this tradition.11

We might wonder whether it is correct to view this neo-liberal legal
historicism as an attempt to come to terms with history by integrating or
surrogating the government of law with the government of men. Here
men are not Plato’s divine shepherds but judges, officials, and notables.
There is no guarantee that such figures are less authoritarian than the
law they are supposed to complement historically: being themselves men
within a historical setting, it is subjectively and objectively impossible for
them to deviate from the botany of humanity, which is typical of a kind
of knowledge transcending history. If this kind of legal historicism
reduced the government of law to the government of men, a historicist
rule of law would be, quite simply, a paternalistic and not very justified
regime of notables.

Yet, the theory of the spontaneous order claims it can explain how
good laws (i.e. able to cope with historical mutations) “grow” and how
men can complement their development. The historicist rule of law
would risk making citizens’ rights empty rhetoric only if it were proven
that the theory is programmatically vague. Indeed, a theory whose aim –
to detect the law of the historical development of human societies – is
out of proportion with respect to its chosen theoretical means12 may be
a form of authoritarian paternalism.

3 THE RULE OF LAW AS A SPONTANEOUS ORDER: THE
ISSUE OF INDIVIDUAL FREEDOM

Theorists of the spontaneous order are usually deemed to be interested
in the “uncompromising protection of individual freedom”.13 In The
Constitution of Liberty, Hayek clearly depicts his ideal state of liberty,
namely a state where coercion is reduced to a minimum, so that all indi-
viduals may act in line with their own projects rather than being subject
to other individuals’ will. This concept of freedom is negative, for it
denotes the lack of hindrances, and exclusively concerns – as specified by
Hayek – the relationship among men. Coercion is when an individual’s
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environment and circumstances are so controlled by others that he can-
not pursue a coherent project of his own – at best, he can choose the
lesser damage – but must serve other people’s aims. Coercion is wrong
since it destroys an individual’s capacity for thinking and evaluating and
makes him an instrument of others’ purposes. An action is free when it
is based on data that cannot be arbitrarily moulded by others; in order
to guarantee free individual action, a private domain, which nobody can
interfere with, must be secured.14

If taken seriously, Hayek’s conception of freedom is hardly attainable
within a historical context. Freedom is viewed as a free area whose data
are not under others’ control or influence but are completely open to
individuals’ choices. Yet, such a free area does not exist within society:
even life is the result of other people’s choices. Similarly, Hayek’s theory
whereby employees are free in so far as they can choose a given employer
among many competing employers, if unemployment does not go
beyond a certain level,15 is not consistent with his negative idea of free-
dom. The environment of the worker’s choices is determined by others:
it matters very little whether the latter are effectively or only nominally
competing among them in trying to attract him. What really matters is
that the situation in which the worker has to make his choice is decided
by others and not by himself.

It follows that Hayek’s idea of freedom is not negative because it
defines an individual domain of non-interference; rather, it is negative
because it defines something that does not exist within society. On the
other hand, the manipulation of individuals is something that Hayek’s lib-
eralism can hardly do without. A free society grounded on a legal system
requires people to be responsible for their actions: i.e. that they are legally
imputable in that they are permeable to law’s normal coercive instru-
ments.16 In other words, their manipulation is essential under the rule of
law: liberal beings are not stoical wise beings, capable of abstracting their
passions and organizing their own area of non-interference within the
stronghold of their reason; rather, they must be so weak that the scope of
the celebrated concept of negative freedom is practically null.

Nonetheless, there is an aspect of Hayek’s negative freedom that might
endow his idea with a non-ironical meaning. Hayek is keen on specifying
that his conception of freedom is applicable only to relationships among
men. Therefore, for negative freedom to exist, it suffices to prove that the
conditions in which an individual makes his choices are not the immediate
product of someone else’s deliberation, but the output of an impersonal
and, in this respect, naturalistic process. Therefore, the more an individual’s
range of choices is defined by forces and processes deemed as impersonal
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and over-personal, the more the individual is “free”, i.e. no human being
voluntarily interferes with this range. Quite paradoxically, we are free as
long as the world we live in does not depend on our choices – i.e. as long
as we view our culture and society as a natural output, beyond individual
control.17 Furthermore, since individuals make choices and decisions, the
less such choices and decisions affect the context of our choice directly
and intentionally, the freer we are.

Such an idea must hold true also for negative freedom whose bound-
aries and guarantees, if they are not to be oppressive and arbitrary, must
be seen as the output of an impersonal process and not as the immediate
result of someone’s thoughts and choices. According to Hayek, the most
reliable theory on freedom is the British one, formulated by the eigh-
teenth-century Scottish school (David Hume, Adam Smith, and Adam
Ferguson) and by some English contemporary thinkers (Josiah Tucker,
Edmund Burke, William Paley) in that it purports to understand the
common law tradition and spirit: the law and freedom it guarantees are
a conscious production but the output of selection and evolution
processes hardly controlled by individual reason: society is conceptual-
ized as a living organism, which normally grows and develops “on its
own”.18 Quite coherently, Leoni argues that the only acceptable defini-
tion of freedom is the lexical one, whereby “freedom is a word employed
in ordinary language to indicate particular kinds of psychological expe-
riences”.19 Such a definition, which essentially appeals to a widespread
and shared idem sentire, is justified precisely because such an idem sentire
results from an evolution and a tradition legitimating it, and not from
someone’s theoretical and practical choice.

The theoretical delimitation and justification of freedom on the
grounds of tradition suggests that, for Hayek and Leoni, there is no
autonomous domain of practical reason within which, interest in, and
reflection on, freedom are to be found. As Hayek argues in The
Constitution of Liberty, the justification of individual freedom is
mainly grounded on the acknowledgement of our ignorance of a large
number of factors on which the achievement of our aims and well-being
depends. If we were omniscient, if we were able to know what might
affect the attainment of our future, as well as current wishes, freedom
would have no collective usefulness since experimentation would not be
required. On the other hand, Hayek adds, where knowledge is limited,
freedom is necessary to leave room for unpredictability: the develop-
ment of civilization depends on maximizing the likelihood of incidents,
which leads to working out, through evolutionary selection, better
rules overall.20
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When Hayek speaks about omniscience, he does not mean individual
omniscience but a supposed collective omniscience: not surprisingly, he
uses the first person plural and justifies individual freedom as a means
to experiment and select rules needed for “civilization” itself. The
meaning of freedom is exclusively associated with a common knowledge
deficit that makes individual experimentations and inventions highly
recommended for the development of a collective entity, i.e. “civilization”.
A hypothetical “civilization” with an already perfect, complete, and
finished body of notions would have no reasons for allowing individual
freedom.

Hayek’s reasoning seems to suggest that his understanding of freedom
has neither practical value nor a genuinely individual meaning. If prac-
tical reason were independent of theoretical reason, if the value and
meaning of what we do were at least partially independent of what “civ-
ilization” collectively knows, omniscience would not eliminate freedom
as a condition for the possibility of choices, moral laws, and the associ-
ated technical decisions. These should be a problem even in a “civiliza-
tion” theoretically able to know all the elements of its environment. If
individual autonomy were something we were to come to terms with
beyond its evolutionary meaning, someone’s omniscience should not
impinge upon the value of someone else’s free experiments and choices.

The holistic and functionalistic ease with which the passage of The
Constitution of Liberty21 stating this position ignores the practical mean-
ing of freedom leads us to assume that, strictly speaking, Hayek’s inter-
est in freedom is morally and politically null. If we were to take Hayek’s
considerations seriously, we should conclude that individuals knowing
the development laws of the spontaneous order do not value liberty as
such but only as a means, as long as they are aware of their ignorance.

4 THE RULE OF LAW AS A SPONTANEOUS ORDER:
LAW’S NATURAL CHARACTER

Law, being a system of regularities distinct from legislation, i.e. from the
explicit and voluntary production of norms by a somehow legitimated
authority, is a spontaneous order. It is spontaneous in that the regulari-
ties it is made of are not the result of a deliberate project – individuals
“following” such regularities need not even be aware of them – but are
formed and selected through an evolutionary process: a given behaviour
becomes a regularity when the group adopting it outlives and prevails
over other groups. The world of law, language, market, and of many
other cultural institutions is to be thought of as the result of human
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action rather than human planning. No human mind is able to plan a
spontaneous order, since no human mind is capable of calculating the
infinite complexity of interactions and correlations that may take place
between one single element of the system and all other elements.22 It fol-
lows that the approach of the common law judge, who draws the law for
each individual case from a number of principles already existing within
tradition and does not claim to create it, is the most respectful of the
social order.

Hayek draws a line between two kinds of social order: taxis is an “arti-
ficial” order resulting from an organization planned for a specific purpose;
kosmos is an order made of spontaneously created regularities, which is
typical of self-organizing and self-governing systems. “An order not delib-
erately made by man does exist” – yet, such a circumstance, says Hayek, is
not widely acknowledged because it has “to be traced by our intellect”.23

The reconstruction process of an order – be it an order of rules or wood-
land paths – is an inferential process. So why cannot it be argued that the
kosmos is a mere taxis of ours, i.e. a construction of ours whereby we, as
theorists, seek to ascribe a given meaning to reality’s multiplicity?

Such a reasoning, albeit not extraneous to Hayek’s work, would be
deleterious in this context, since legislation and law, taxis and kosmos or,
more generally, scientific theories open to discussion and natural truths that
individuals must abide by (because too complex for our limited minds)
would become virtually undistinguishable. The vegetable order of law
would lose its epistemological legitimization. Therefore, in this case, the
rhetoric of ignorance is relinquished in order to firmly claim that the system
is not a cognitive construction of ours; rather, it has an objective existence
of its own. The system’s viewpoint is treated as an absolute viewpoint.24

There is no way out of the system.
That even an order grounded on deliberately created rules can be

spontaneous is proven by the fact that its particular manifestations will
always depend on factors that were not known or could not have been
possibly known to whoever planned such rules.25

Hence, according to Hayek, human culture and society are sponta-
neous orders; our minds are too limited to understand their complexity
and foresee their development; also, the establishment of artificial rules,
by interacting with a complex world, falls within a spontaneous order.
Ergo, in the perspective of the spontaneous order, what is the difference
between a common law judgment, a statute enacted by a democratically
legitimated parliament, and a tyrant’s edict?

If we take the effects of the above acts into account, we can see that
neither judges nor lawmakers nor tyrants have a privileged viewpoint
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with respect to the complexity of the potential consequences of their
actions. Within a spontaneous order, nobody can exhaustively justify his
choices at the time he makes them. Justification is something on which
evolution, with hindsight, has the last word; it follows that he who makes
legal choices has no precise criterion that might legitimate them and
must thus grope his way as if in the dark. The only legitimating criterion
is retrospective. According to Hayek’s outlook, judges will say that in mak-
ing decisions they are not acting creatively but merely discovering what
already existed, whereas democratic legislators and tyrants will variously
appeal to one or more wills or procedures. This does not rule out that
evolution (through its inscrutable processes) may end up by “vindicating”
the output of a conscious will rather than of an act of interpretation or
recognition.

None of the suggested legitimating criteria is able, in itself, to circum-
scribe the content of legal choices: legitimacy concerns the future effects
and the link of a given choice with that of an antecedent, which may
be either cognitive or voluntary. This means that the same legal act may be
seen as the output of liberal wisdom, if the author appeals to the spon-
taneous order, or of an intolerable tyranny, if the author acknowledges
that it is the result of will or imposition.26 Hence, in order not to breach
others’ negative freedom we only need to convince them that our choices
fall within a naturalistic order.

5 THE RULE OF LAW AS A SPONTANEOUS ORDER:
THE INDETERMINACY OF NORMS

The spontaneous order acts in an inscrutable manner, and may be (only
generally) recognized and explained with hindsight: it follows that there
can be no criterion defining normative behaviours or acts producing or
falling within a spontaneous order. This, however, exclusively regards the
law-making process. Hence, we need to examine whether Hayek’s system
allows for determined criteria to identify the typical norms of a sponta-
neous order27 according to their contents; this must be done by bearing
in mind that, given Hayek’s mistrust in a planning reason, the genesis of
rules remains in any event crucial. Hence, we should ask whether there is
a close relationship between the characters of the typical rules of a spon-
taneous order, their spontaneous genesis and their justification based on
that genesis.

As explained by Hayek, the typical rules of a spontaneous order arise
as simple natural regularities, i.e. rules, which individuals unconsciously
and practically abide by. They become norms, i.e. linguistically articulated
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prescriptive rules, only when intellect develops and the need is felt to cor-
rect deviating behaviour and settle disputes about them. These rules
induce individuals to behave in such a way as to make society feasible;
with the proviso that society’s feasibility is not logical but naturalistic-
evolutionary, and may take place only ex post, i.e. through the survival
of societies following the norms in question.28

The rules of a spontaneous order are independent of any purpose and
are universal, i.e. applicable to an undetermined number of possible cases;
they enable individuals to pursue their aims both because they ensure
a (partly) foreseeable environment and also because they guarantee a
reserved domain for everyone. These rules provide no criterion to delin-
eate individuals’ reserved domain, since the latter is produced by them and
is not their premise; even though, generally speaking, actions concerning
the sole individual should not be punished. Such a reserved domain ought
not to be treated as the domain of morality: the only difference between
legal and moral norms is the presence or absence of enforcing procedures
recognized by an established authority: a naturalistic understanding of
law, as a set of regularities, does not certainly allow us to distinguish
between legal and moral regularities. Therefore, says Hayek, if there is a
set of norms whose habitual respect leads to an actual order of actions,
and some norms are given legal value by authorities, whereas others are
merely respected in practice or implied by other validated norms (in that
the latter attain their purpose only if the former are observed), the judge
may, at his own discretion, deem implied norms to be legally valid, even
if no judicial or legislative authority has passed them yet.29

A spontaneous order exists independently of individual choices and
knowledge and, as such, cannot be explicitly organized in a systematic
and exhaustive body of norms: at most, its underpinning principles can
be determined, similarly to what common law judges do. Hayek believes
that judges decide by examining the logic of each individual situation
that is based on the needs of the existing order of actions. This logic is,
in turn, the unintentional result and the rationale of all norms judges are
expected to view as settled. The common law tradition makes law fore-
seeable, since judges are bound by widespread beliefs about what is fair,
independently of their being legally acknowledged or not. Judges’
trained insight – says Hayek quoting Roscoe Pound – constantly directs
them towards fair outcomes: the idea that judicial decisions are the result
of logical inferences is ascribable to “constructivist” rationalism that
treats all rules as being deliberately created. Law is thus made up of all
the rules whose binding nature would be recognized if they were explicitly
expressed in words.30
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Hayek’s appeal to judges’ insight, the idea that the law cannot and
should not be viewed as a systematic set of norms intelligible to the
human mind, and the uncertain demarcation between law and morality,
suggest that such a conception of the rule of law may work, i.e. be given
substantive content, only through the surreptitious and thus critically
uncontrollable involvement of the government of men. Nonetheless,
there are at least two elements, which might provide the rule of law with
a precise identity: firstly, its rules have no precise purpose; secondly, they
are universal.

The first characteristic would make sense if purpose were intrinsic to
all rules and could be detected just as rules are first detected, says Hayek,
as regularities. Yet, at least since Kant’s Copernican revolution, this has
been far from obvious: the aim of a rule – or rather the many aims a rule
might be used for – is not a sort of intrinsic quality of the rule but stems
from the relationship between a deliberating agent and the rule itself.
Any given rule might be examined with a merely theoretical interest, for
a descriptive or explicative purpose, or may be connected with different
practical aims: for instance, the rule fixing the lethal dose of a drug may
be connected both with the aim of poisoning and that of medical treat-
ment. A more à propos example is provided by Hayek, who claims that
the principles of a spontaneous order must be respected if the survival of
the group as an entity endowed with a certain order is desirable:31 if a
given aim may be connected also with the normative system of a spon-
taneous order, it follows that no rule – either descriptive, technical,
moral, or legal – entails in itself a connection or a lack of connection
with given purposes as part of its irrevocable character.

As regards the universality of rules,32 this could be a criterion inde-
pendent of the arbitrary decisions of judges or legislators interested in
promoting and preserving the spontaneous order if it were something
more than a mere ethnographic-sociological concept. When speaking of
the criterion of universality of a given norm Hayek does not certainly
mean that it can be formally universalized, only that it is coherent or
consistent with the rest of the system of accepted values. This does not
depend on a given reasoning but on inevitably arbitrary sociological
generalizations33 – especially because the perception itself of a line of
conduct as a problem proves that the sociological generalities which
choices should be grounded on do not (or no longer) work.34

If the above account is correct, the concepts of evolution, sponta-
neous order and rule of law lack a definite content unless they are filled
by men’s choices. What is more, men’s choices run the risk of being arbi-
trary since the emphasis on men’s ignorance and thus on the impersonal
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and inscrutable nature of order and of its development entail, as a sort
of side effect, the absolute vagueness of the criteria for legal decision and
interpretation.

Although Hayek and Leoni employ arguments that may be largely
referred to the same historical and theoretical environment, they institu-
tionally35 disagree on both the need for legislators’ intervention to cor-
rect case law and on the possible replacement of the state with an
anarchical-capitalistic hypermarket. Leoni, who is essentially more keen
on the latter approach, believes that the rule of legislative law turns law
itself from a boundary and limitation of power into an instrument of
power, subject to majorities’ particularistic and episodic interests.36

Law’s guaranteeing role may be restored, thus freeing it from political
haggles and legislative inflation, only if it is taken away from the state
and back to the social spontaneity of judicial rulings and of the selection
of legal scholars and notables, in line with the model of Roman law and,
more generally, of the market. Yet, why should we believe that the power
of legal scholars and executive officials is less arbitrary than that of
political legislators?

Leoni defines law as the normality of social behaviours, i.e. as the set
of claims, which might be predictably satisfied.37 Yet, while law is a social
phenomenon, many decisions affecting individuals’ lives and choices are
not taken exclusively by parliaments or, in general, by the state.
Therefore, to remove law from the state may eliminate only problems
arising from the state, not the general problem of power and how to
check it; hence, unless it is naturalistically assumed that society is har-
monious and that individuals’ interests are homogeneous, the less such a
problem is public and formal, the more dramatic it is.

According to Hayek’s metaphor, the world of law is a dense wood
through which walkers going towards their individual destinations create
paths that are equally useful for all. Theorists of the spontaneous order,
albeit disagreeing on the need for intervention by a forester and of what
kind, agree that the creation of paths is a spontaneous process in all indi-
viduals’ interests: the power that we need to check, justify, and possibly
eliminate is exclusively the forester’s power. However, these theorists
ignore the problem that, when walkers who have treated the wood as a
pass-through area realize that their paths have created an order that is
good and useful for “all”, they themselves exercise a power that needs to
be legitimated at least as much as the forester’s. Those who view the
wood differently, for example, as a means for preventing soil erosion, or
as a botanic oasis, or even as a living creature deserving respect, might
regard the beaten paths as the product of arbitrary and questionable
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decisions. To believe the contrary is to assume dogmatically that all indi-
viduals visit the wood only to walk through it.

6 THE RULE OF LAW AND DEMOCRACY

A speculatively conscious form of legal historicism might offer food for
thought on the rule of law, since it might urge legal philosophy to analyse
the relationship between law as a formal structure and its political,
social, and cultural environment, and political philosophy to examine
the interplay between formal and informal powers hiding within the state
and society.38 Which elements of law should be treated as unalterable,
and why? And how and where can we guarantee that they are not
altered?

The theories of the spontaneous do not help answering these ques-
tions. Their understanding of negative freedom – freedom as lack of
environmental interference by other individuals’ deliberate actions –
leads them to identify the domain of freedom with the domain in which
only naturalistic regularities are in force, i.e. regularities thought of as
unalterable and not open to control. Under Hayek and Leoni’s perspec-
tive, when power has an impersonal naturalistic justification, it is not
coercive. Once actually existing socialism has lost its appeal, constitu-
tional democracy, precisely because it explicitly legitimates itself as a
construction and a pact,39 is the enemy of freedom,40 against which there
stands the spontaneous order exemplified by the market and by a law
formulated accordingly. The spontaneous order, which may be thought
of as impersonal and non-deliberate, is the absolute guarantee of indi-
vidual freedom; in order to attain it, it suffices to eliminate the explicitly
deliberative manifestations of political power.

Such an idea stems directly from the theoretical need to give social
content to negative freedom, this being descriptively41 meant as the
absence of manipulation of the conditions for individuals’ choices. These
axioms of negative freedom bear a paradoxical political consequence: if
the only enemy of individual freedom is the deliberative aspect of law,
which is typical of democracies, then the democratic project of the rule
of (legislative) law, whereby citizens should only be bound by laws they
have consented to, has been so completely realized that no other power
within society can manipulate it through a coercive relationship. In other
words, according to this account the democratic rule of (legislative) law
has eliminated all informal powers, and in society there are no more
patriarchal families, mafias, masonries, oligopolistic multinationals, and
media concentrations, which are able to manipulate individuals’ choices
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for their own purposes. Only this blindness, which results from a natura-
listic understanding of the social world, may lead us to think that, once
the legislative production of law is eliminated or reduced to a minimum,
absolute individual freedom is favoured – rather than freedom only from
state interference but not from other less visible and less controlled
authorities. The more the government of law is conceived of as uncon-
trollable and spontaneous, the more the government of men is justified,
in courts and elsewhere.

NOTES

1. Legal positivism is often underpinned by a moral and political choice to limit morality
and, therefore, in a certain way, also to limit law; in this respect, it is worth mentioning
U. Scarpelli, Cos’è il positivismo giuridico, Milano: Comunità, 1965, pp. 127–34.

2. On this issue, see Hayek’s criticism of legal positivism in general and of Kelsen’s phi-
losophy of law in particular, in Law, Legislation and Liberty, London: Routledge &
Kegan Paul, 1976, vol. II, pp. 44–8.

3. B. Leoni, Freedom and the Law, Indianapolis: Liberty Fund, 1991, p. 22.
4. We might view the neo-liberal theory on spontaneous order as an extreme twentieth-

century version of the great legitimating ideologies discussed by J.-F. Lyotard, in
La condition postmoderne, Paris: Editions de Minuit, 1979.

5. As maintained by M. Dogliani (Introduzione al diritto costituzionale, Bologna: il
Mulino, 1994, pp. 33–72), modern constitutionalism arises with the crisis of the
principle of tradition, which renders an artificial organization of the political
world both necessary and feasible.

6. Plato, Statesman, 268d ff.; for a historical and philosophical excursus on technocracy,
see P.P. Portinaro, “Tecnocrazia”, Filosofia politica, 3 (1995).

7. Plato, Statesman, 269c ff.; the cosmos may rotate in one way or in the opposite way,
though not in both ways.

8. P.P. Portinaro (op. cit.) and D. Zolo, in his essay “A proposito di Legge, legislazione 
e libertà di Friedrich A. von Hayek”, Diritto privato, 1 (1996), 2, note that Hayek, through
his constitutional engineering suggestions – in the third volume of Law, Legislation and
Liberty – ends up by endorsing the government of Guardians, which he previously
declares that he thoroughly despises. Also Bruno Leoni (Freedom and the Law, p. 22), an
Italian follower of the Austrian school with an anarchical-capitalistic penchant, enthusi-
astically endorses a law made by gentlemen, on the basis of the Roman law model.

9. G. Fassò, Società, legge e ragione, Milano: Comunità, 1974, pp. 13–52.
10. Ibid., p. 41.
11. It is worth underlining that it is possible to neglect the English parliament’s role

precisely because its power is deemed not to be the output of an agreed and wanted
constitution, but rather an element of a given and immemorial tradition. See in this
respect M. Fioravanti, Costituzione, Bologna: il Mulino, 1999, pp. 142–3.

12. R. Bellamy (Liberalism and Modern Society, Oxford: Polity Press, 1992, pp. 222–3)
notes that Hayek, on the one hand, anti-rationalistically exalts spontaneous and
non-planned evolution and, on the other, tries to assume a particular form of “spon-
taneous” evolution as a rigid evolutionary model.
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13. R. Cubeddu, Introduzione to B. Leoni, La libertà e la legge, Macerata: Liberilibri,
1994, p. xii (It. tr. of B. Leoni, Freedom and the Law).

14. F.A. Hayek, The Constitution of Liberty, London: Routledge & Kegan Paul, 1960,
pp. 11–21.

15. Ibid., pp. 118–30.
16. Ibid., pp. 71–84.
17. When Hayek claims that in a society of free men, where individuals can use their

competences to achieve their aims, social justice is meaningless because the distribu-
tion of material benefits is not determined by human will, he applies exactly such a
strategy (Law, Legislation and Liberty, vol. II, p. 96).

18. F.A. Hayek, The Constitution of Liberty, pp. 39–54.
19. B. Leoni, Freedom and the Law, p. 47.
20. F.A. Hayek, The Constitution of Liberty, pp. 29–30. It is worth quoting its original

text: “the case for individual freedom rests chiefly on the recognition of the inevitable
ignorance of all of us concerning a great many of the factors on which the achieve-
ment of our ends and welfare depends. If there were omniscient men, if we could
know not only all that affects the attainment of our present wishes but also our
future wants and desires, there would be little case for liberty. And, in turn, liberty of
the individual would, of course, make complete foresight impossible. [...] Humiliating
to human pride as it may be, we must recognize that the advance and even the preser-
vation of civilization are dependent upon a maximum of opportunity for accidents
to happen [...] All institutions of freedom are an adaptation to this fundamental fact
of ignorance.”

21. L. Infantino, editor of F.A. Hayek, Conoscenza, competizione e società (Soveria
Mannelli: Rubbettino, 1998), includes this passage (see n. 21) in his anthology on
Hayek, believing it to be important and illustrative.

22. F.A. Hayek, Law, Legislation and Liberty, vol. I, pp. 11–12.
23. Ibid., vol I, p. 38 (italics mine).
24. It is nearly superfluous to underline the assonance of such a claim with the theoret-

ical and much more sophisticated work by N. Luhmann (Soziale Systeme, Frankfurt
a. M.: Suhrkamp, 1988, p. 30).

25. F.A. Hayek, Law, Legislation and Liberty, vol I, p. 46.
26. Such reasoning conceals law’s voluntary and political implications, and might prove

to be useful to hide extra-legal power. It is by no chance that Hayek and Leoni’s are
severely critics of democrats, reformers, and revolutionaries who are ingenious
enough to acknowledge the reality of those implications. As a result of their natura-
listic outlook on society, Hayek and, even more, Leoni view formal political powers
as the only cause of oppression. Freedom stands for no governmental coercion, thus
leaving social relationships of power unaltered (cf. M. Stoppino, “L’individualismo
integrale di Bruno Leoni”, in B. Leoni, Scritti di scienza politica e teoria del diritto,
Milano: Giuffrè, 1980, pp. xlvi ff).

27. F.A. Hayek, in Law, Legislation and Liberty, vol. I, pp. 1–7, explicitly states that
spontaneous orders internally contain a typical law of their own.

28. Ibid., vol. I, pp. 70 ff.
29. Ibid., vol. II, pp. 56–7.
30. Ibid., vol. I, pp. 115–22.
31. Ibid., vol. I, pp. 80–1.
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32. Hayek, however, adds a further element: all merely behavioural norms are negative, in
that they always impose bans and quasi-obligations, which are not the result of vol-
untary activities, with the exception of family law (ibid., vol. II, p. 36) and a few other
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Weitzmann, The Marriage Contract, New York: The Free Press, 1981.
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35. On these issues, see above all Hayek’s criticism of Leoni (Law, Legislation and
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port the judicial function. On this matter Hayek follows C. Menger, Untersuchungen
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It. tr. Sul metodo delle scienze sociali, Macerata: Liberilibri, 1996, p. 266); for a his-
torical account see R. Cubeddu, “Sul concetto di Stato nella Scuola austriaca”,
Diritto e cultura, 1 (1998), pp. 3–35.

36. See in particular Hayek’s foreword to B. Leoni Freedom and the Law.
37. B. Leoni, Il diritto come pretesa individuale, now in B. Leoni, Le pretese ed i poteri: le

radici individuali del potere e della politica, ed. by M. Stoppino, Milano: Società
aperta, 1997 pp. 119–33.

38. See G. Palombella, Costituzione e sovranità. Il senso della democrazia costituzionale,
Bari: Dedalo, 1997.

39. M. Fioravanti, Appunti di storia delle costituzioni moderne, vol. I. Le libertà: presup-
posti culturali e modelli storici, Torino: Giappichelli, 1991, pp. 138–9.

40. See, e.g. B. Leoni, Freedom and the Law, p. 130: “the more we reduce the large room
occupied by collective decisions in politics and law, with all the paraphernalia of elec-
tions, legislation and so on, the more we establish a situation similar to what prevails
within the language ambit, within the ambit of the common law, of the free market,
fashion, customs, etc. where all individual choices suit each other and no single
choice is less important than others.”

41. According to theories of spontaneous order, freedom can be hardly seen as some-
thing different from a descriptive and theoretical element, since the only admissible
yardstick is the descriptive and theoretical one of evolutionary success. G. Marini,
reviewing the Italian version of B. Leoni, Freedom and the Law in Il pensiero politico,
29 (1996), pp. 332–3, notes that “ethical matters cannot be assimilated to the genetic
processes illustrated for law and even less for language (in line with a hidden trend in
these pages), without introducing serious philosophical problems certainly affecting
the most sensitive ethical domains, such as criminal law, politics, economy”.
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CHAPTER 13

THE RULE OF LAW AND THE LEGAL TREATMENT OF
NATIVE AMERICANS

Bartolomé Clavero

443

The state is a cultural construct, not a natural product, and it is a
European invention. The concept was created by a part of humanity
which was convinced that it represented humanity in its entirety, and was
intent on imposing itself upon the rest of humanity through the political
institution of the state, among other means. Beginning in the eighteenth
century, its different legal expressions went forth from Europe as ways
of imposing a European presence and culture. Consequently “the rule of
law”, “the constitutional state”, “the rule of rights”, “the rule of the
different rights of freedom”, or similar formulas aiming at the subordi-
nation of political institutions to the legal system, can have very different
meanings in Europe than for the rest of humanity.

And so it is that the state, even “the state of rights” or the “state of
freedoms”, presents a problem that is difficult to understand or even to
formulate if our perspective remains European. From this perspective,
the most interesting experiment is the American continent, with its states
(from Canada to Argentina) founded by a population of European
origin faced with native populations that, initially, were a majority but
who were destined to become foreigners in their own lands. This chapter
aims to show how this came about using an approach based on the
supremacy of law and including freedom as its premise.

1 CONSTITUTIONAL EXCLUSION: THE USA AND CANADA

The United States inaugurated the constitutional history of the continent
with an intransigent policy towards the indigenous populations which
preserved their own culture: in short, exclusion. As to specifically legal
effects, there was no conception of any communication with a
population which was alien to European culture. Communication, how-
ever, was unavoidable, because of the presence of such populations and
also because of the expansionism of the new states, which certainly did
not facilitate matters. This is well known, if only from the cinema. One
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should not look, however, for a historiographic reconstruction of a legal-
constitutional type. It would prove to be a disappointing enterprise.1

In this case the antecedent was the colonial experience. The English
monarchy had not dominated in a direct way over any native people and
the United States did not have legal precedents of this type within its
borders. Before the Independence, in 1763, a solemn proclamation had
recognized the “territory” as an indigenous, legal, and political system,
not on the basis of a right of the population but rather as the expression
of the colonial aspect of the monarchy, of its “sovereignty, protection,
and dominion”; the territory was an object subject to the sovereignty and
protection of the Crown. The entire territory inhabited by the Indians of
North America was “reserved” for them, as a gracious concession on the
part of Great Britain, which claimed powers in the name of this same
protection. The declaration of 1763, considering the Indians incapable on
principle of alienating their lands, permitted them to do so only to the
benefit of this monarchy and of this sovereignty, which in this way
extended and applied itself beyond its own colonies, beyond the Atlantic
strip which had been occupied until then, thus marking out a boundary.2

The opposition of the colonies themselves to such a boundary was one
of the major factors that sparked the struggle for independence but, by
that time, a legal situation had been created that the new United States
would inherit, including the same claim to sovereignty. The definitive
Federal Constitution, that of 1787, would make manifest this intention,
attributing to Congress the competence “to regulate commerce with for-
eign nations, among the several states, and with the Indian tribes”
(Article 1, Section 8, part 3); this was interpreted extensively, along the
lines of a subrogation in the sovereignty, with regard to that sort of
“third kind”, the Indian tribes, which were neither foreign nations nor an
integral part of the state. The indigenous peoples were initially not
considered a part of the United States but they were in any case subject
to Federal sovereignty. The constitutional rulings of the Federal
Supreme Court would formulate this position within just a few decades,
maintaining that these peoples constituted “domestic dependent
nations”; that is, they were nations, but domestic and dependent, “in a
state of pupillage”, placed under a guardianship that was in a certain
sense “family-like”, in so much as they were permanently considered to
be minors with regard to the United States.3

The Indian tribes were here understood as nations and therefore capa-
ble of self-government, except for their incapacity, in so much as they
were wards, to negotiate and stipulate agreements with any other than
their guardian, the Federation of the United States. From this perspective,
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relations could be established and developed between “nations” and
“Nation”, between the Indian nations and the United States Nation. The
guardianship was intended in such a way that the former could only
undertake relations in a stable manner with the latter, among all the
nations on earth. The indigenous peoples possessed territories, had
governments and their own systems. They maintained international
relations with the United States, which were compulsory relations in
principle and of a precise significance. They were held above all to peace,
in such a way as to legitimize the war which the United States waged on
those indigenous peoples who did not abide by what had been estab-
lished. The normative procedure for the realization of such relations
would thus be international, that of treaties in the strict sense of the term.
Shortly before the Constitution of 1787, offers of incorporation into the
Federation4 were made to the Indian peoples.

Before the Federal Constitution another step of constitutional signif-
icance was made, the invention of the “Territory”, as an alternative to
the “State”, with the precise aim of avoiding a formal autonomous
constitution. It was a transitional system, until colonization developed
or the Indian population was reduced. It was a context in which the
terms of treaties did not count and neither did the principle of territorial
recognition contained in the colonial proclamation of 1763. The United
States arrogated to itself the right to plan and manage the areas of
western expansion that were not part of the states of the interior. From
this perspective, the making of treaties could be undertaken in terms,
rather unbalanced, of the concession of reservations, government
authorizations and ways of applying guardianship. With the
Constitution of 1787 this order of ideas was already present.5

The situation did not change for decades. The practice of treaties
remained until 1871, giving rise to less formal agreements, more directly
subject to the decisions of the Federal powers. The possibility of
founding at least one indigenous state remained alive, especially in the
Oklahoma Indian Territory, but it was reduced in the following years but
was definitively abandoned in 1907, when the territory constitutionally
became another state, without the indigenous people having any part in
it. The relationship between “guardian” and “ward” thus contained the
whole of the relationship between indigenous people and the United
States. In the period around the turn of the century, there ensued a further
erosion of the indigenous peoples’ position, caused by the practice of
treaties and reinforced by keeping their own territories and governments.
If these continued to exist, it was under the colonial condition of reservation
and guardianship.6
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Relations were established in international terms, which implied a
principle of not inherently degrading legal recognition, even though
relations were still based on colonial-type assumptions. Through these
relations, established by means of treaties, the Indian side could maintain
its own idea of law, starting from the attribution of a different meaning
to words. The common term nation could be perfectly well be taken as a
sign of legal equality. And other terms as well might not have a pejora-
tive or derogatory accent. The reservation could be understood as the
land which the indigenous people conserved for themselves while making
available or ceding another part of its own territory. From this perspec-
tive, guardianship might also be seen as assistance which was negotiated
and accepted in exchange for peace and lands, legitimizing in this way a
defensive war. And not only word-meanings were in play but also signs
of another type. Gestures of friendship and exchanges of respects could
have a wider meaning not perfectly coinciding with the meaning of a text
written in a foreign language, even if it was a lingua franca such as
English. The sharing of tobacco smoke could be legally more meaningful
than a legal text. All of this in any case was law.7

It was a law which did not have prevalence over that of the United
States, nor was it on equal terms with it. The reservations remained
dependent and under the guardianship of the United States, without
having contributed to or provided consensus for its constitutionalism
and without integrating with it. During the period around the turn of the
century, between the end of the period of the treaties and the birth of the
state of Oklahoma, the indigenous peoples of the reservations continued
to be nations in so much as they were excluded from the Nation. Their
members were not citizens of this Nation. Continuing to be in force was
the requirement of conversion not only to a public order but also to the
private order of property and the family. That was the requirement for
access to citizenship, or better, for its imposition. This period was
characterized by an aggressively integrationist political strategy, based
on the privatization of lands and destruction of the communities, a strat-
egy that was not definitively carried to completion and which resurfaced
periodically during the twentieth century. And recourse was not lacking
to churches in the exercise of a guardianship geared to an acculturation
that was meant to be not only civilizing but also soul-saving.8

The inhabitants of the indigenous reservations received US citizenship
in 1924, not at their own request but through the decision of the United
States itself, which created, as a consequence, resistance. The more general
international, or better interstate context was beginning to change. Until
then a sovereign conception of the state and a territorial conception of
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sovereignty were generally accepted. In 1919, however, the League of
Nations was established and it began to concern itself with the destinies
of peoples not constituted into states, or minorities as it defined them. In
1923 some indigenous Americans attempted to attract the League’s
attention. In this context the United States proceeded towards a goal
which was, as will be seen later, a point of departure for other American
states: incorporating the indigenous population into citizenship, without
taking into account their self-determination or respecting their rights.
Only later, in search of improved legitimacy, and without changing the
fundamental basis of the system, were specific rights of the native
populations examined, rights which the US state has always controlled
the right to define, to allocate, to subject to conditions, and to shape.9

When the culturally indigenous peoples finally received citizenship
and certain rights, they constituted a minority within the United States.
And their territories, which these peoples governed internally, were
reservations, not states. They were internal dependent nations, nations
subject to Federal powers but not part of the Federal system constituted
by another nation, the Nation with the capital “N”. The first approaches
of some treaties were lost with the “short-circuit” of their international
premises. And the Constitution remained silent, except for the enigmatic
reference to the “third kind”, the “Indian tribes”, which as we know had
no states of their own and were not foreign states. No United States
Federal amendment has made reference to the question. Judicial rulings
could proceed calmly to constitutionalize a substantially colonial
position.10

The constitutional case of neighbouring Canada was more open.
Originally it consisted of colonies which did not join the process of inde-
pendence and therefore did not react against the English proclamation of
1763. The point of departure was quite distinct. The current constitu-
tional norm of 1982 expressly contains those rights or freedoms recog-
nized by the proclamation of 176311 in favour of “the aboriginal peoples
of Canada”, les peuples autochtones du Canada, recognition which
extends to treaties and other agreements.

Keeping this proclamation in force, together with its constitutional
value, can be significant from a comparative perspective. Remember that
the proclamation did not limit itself to the recognition of territory and
rights. This second aspect proved more problematic. The declaration
started from an explicit affirmation of sovereignty which placed colonial
law above indigenous law, the latter recognized in as much as it was
determined by the former, while the contrary could not be conceived of,
despite the fact that it was the law of a native population residing in its
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own territory. All of this, moreover, implied the projection of a guardian-
ship that devalued the position and reduced the rights of the indigenous
population, since the “dark side” of the proclamation of 1763 continued
to weigh, with its constitutional recognition, on the Canadian system.12

Given this situation, what about the rule of law with regard to two
Anglo-American zones such as the United States and Canada? How can
there be an effective law for them which is as common to the Indio-
American side as to the Euro-American, and recognized by both
peoples? Apart from the constitutional pretensions and illusions of the
counterpart of European origin, what possibilities were there for setting
up a system able to offer a real guarantee? It is evident that Anglo-
American constitutionalism was and is rooted in a European colonialism
that is, as such, incapable of establishing a rule of law which is able to
involve all of the interested population. But it is better not to draw hasty
conclusions: it is in fact necessary to widen our panorama to the rest of
the American continent and, given its colonial matrix, also establish our
observation point outside of it.

2 CONSTITUTIONAL INCLUSION: LATIN AMERICA

It has already been noted that the Latin American point of departure is
different or even apparently, opposite: it is a question of inclusion. The
states that became independent of the Spanish monarchy did so in the
name of their entire population, and not only those of European origin.
These states originated in a colonial system that had already established
a direct dominion over the native population, setting up, expressly and
effectively, a mechanism of guardianship. Now some Constitutions were
written with the premise of a single Nation, on the basis of an implicit or
even explicit nationality and also a citizenship shared with the indigenous
population. Incorporation, however, did not take place. Instead there
was exclusion, produced by specific legal mechanisms and other means
that do not concern us here.

It is not easy to avoid becoming lost among the diversity of cases, found
in this part of the American continent (from Mexico to Argentina) that
today calls itself Latin. We need to build up a general picture. The point of
departure of the plan of inclusion was expressed rather clearly in one of
the first Constitutions of this area, that of Venezuela in 1811. It was devel-
oped on the supposition of a common citizenship and produced the effect
of the explicit cancellation of the status of guardianship over the indige-
nous people, of the “privileges of the minor” which “in seeking to protect
them, instead jeopardized their development, as shown by experience”.
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In defence of this innovation, a long article preceded it devoted to that
“part of the citizenry until now called indios”. There emerges an attempt
at a cancellation of still greater significance: a programme of conversion,
first religious and then cultural, of the indios. The need is underlined to
“make them understand the close connection with all the other citizens”
and the need to share rights “based on the simple fact of being people
equal to all the others of their species”. The programme of an indige-
nous “deculturation” through constitutional acculturation was applied
by the Constitution itself, in view of the “distribution of the property of
the lands which had been conceded”. It was thus understood that there
was no territorial dominion which did not come from private property.

The first Latin American constitutions were for the most part of this
sort, but many others did not result in such drastic cancellation. The
Constitution of Ecuador of 1830 was the clearest. It considered the indige-
nous an “innocent, abject and miserable class” and declared “the venerable
priests as their natural guardians and fathers”, maintaining in this way
the system of guardianship. The Declaration of Rights of Guatemala, of
1839, went no less far in this direction. It specifically proclaimed that
“protected in particular are those who due to sex, age or incapacity can-
not know and defend their own rights”, so that not only women, but also
other adults were considered as minors. There remained expressly under-
stood “indigenous people in general”, incapable of knowing their own
rights and therefore presumably also of understanding an institution that
was as alien to their culture as was private property.

The position of qualitative minority of the indigenous populations
(which however constituted the quantitative majority) and the
corresponding guardianship, both state and ecclesiastical, were not
manifested in such an open way constitutionally, but they represented
the current politics. Venezuela itself, having started off with the absolute
affirmation of equal citizenship, passed in 1864 to the constitutional
formula of state guardianship through the system of territories, then
arriving at the way of the Church in 1909: “the Government may nego-
tiate the arrival of missionaries who will settle in the areas of the
Republic where there are indigenous to civilize”. The current Venezuelan
Constitution of 1963 goes further, offering a further coverage: “the
law will establish the exceptional system required for the protection of
the indigenous and their progressive incorporation into the life of the
Nation” (Article 77).

Both in Mexico and in Argentina, and in other cases or phases of the
federal development of Latin American states, the system of the territo-
rios, which invention of the United States, served to claim and impose
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dominion over the independent indigenous population. The influence of
federalism was not alien to this design. And the international law of the
time favoured it, not conceiving of the possibility of recognizing as
Nations in conditions of equality peoples endowed with territory and
rights and predating the arrival of the Europeans. This external factor,
which had important internal consequences will be considered subse-
quently. From the latter perspective, within the different constitutions
which speak of the state and boundaries without taking into considera-
tion nations, there exists quite a range of positions between the extremes
of total subjugation and full independence.

There were a great variety of practices, from agreements to war,
passing through every sort of mediation and settlement, and with the
common denominators of evolving and developing at the margins of
programmes and constitutional mandates; and by the creating and main-
taining an arbitrary, uncontested power on the part of the state and
weak, uncertain rights on the part of the indigenous people, whose
autonomy was based on customs and practices but not assured by any
power of its own or by recognition. From one system to another, from
the explicit willingness of some states to the hypocrisy of others, it
doesn’t seem that a general law was established. What was the possibility
for a rule of law actually to extend itself to the entire Nation?

The premises of these results were evident in the initial proclamations
of general citizenship. Indigenous incorporation had to mean the aban-
donment of indigenous culture. Without this, there was no recognition
of rights; with this requisite came a definitive loss of autonomy.
Expressed in other terms, the state of guardianship, a guardianship which
was quite significant because it aimed not only at religious conversion
but also at a legal transculturation, was always understood as a necessary
phase of transition towards this type of community and citizenship.
There is not then so much difference between the first and the last
extreme of Venezuelan constitutional evolution. There is certainly not
much difference in the basic principles of citizenship and guardianship.
What distinguishes one approach from another, the Anglo-American
model from the Latin American one, is a question of accent, not of par-
adigm. Both move between inclusion and exclusion, the former colonial
and the latter constitutional.

Both prefer to avoid an explicit constitutional commitment; it will be
seen, however, that this commitment is not entirely lacking and it is
always significant. Canada resorts to amendments, while the United
States resists this approach. The constitutional texts of Uruguay, Chile,
and Costa Rica remain silent, even in their most recent versions of 1997.
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During the nineteenth century, constitutional manifestations were
always sporadic. They always focused on religion, the “conversion to
Catholicism”, as that of Argentina stated in 1853, or the “conversion
to Christianity and to civilization”, as that of Paraguay specified in 1870:
a programme for indigenous peoples which involved the loss of their own
culture and other no less concrete hardships, such as the confiscation of
lands or, in case of resistance, extermination.

With the new century the picture seemed to change. In Ecuador, in
Peru, and again later, in Brazil, Bolivia, Ecuador, and Guatemala, legal
formulations which were a bit more respectful of the indigenous presence
began to appear; since these were autonomously organized, they did not
incorporate the constitutional presumptions, even if there was no com-
promise on what regarded the powers of the state and on the consequent
uncertainty of any right which did not derive from it. Ecuador began,
with demanding declarations in 1906 and 1929: “the Public Powers must
protect the Indian ethnicity with regard to the improvement of its social
life”. Peru followed in 1920: “the State shall protect the indigenous
ethnicity”, “the Nation recognizes the legal existence of the indige-
nous communities” and “the law shall emanate the corresponding
rights”. The State protects, the Nation recognizes and the Law deter-
mines rights. The Peruvian Constitution of 1933 dedicated an entire arti-
cle to the indigenous communities, recognizing their “legal existence and
legal personality” as well as “the integrity of property” and autonomy in
the administration of revenues and properties in conformity with the
law: “the state shall emanate the civil, penal, economic and administra-
tive legislation which the indigenous have need of”. In 1934 Brazil
offered a constitutional recognition of the possession of lands by the indios.

In 1938 Bolivia, like Peru, added an adjective – legal, which denotes
subordination to the state – to a noun – comunidad, which stands for a
whole having its own order – and introduced a reference to legislation
that is to the determining role of political decision. In addition there was
the obligation to institute “indigenous school nuclei, including the
economic, social and pedagogical aspects” that served as a chapter in the
“education of the campesino”. All of this was included in the section on
the “peasant condition”, without any recognition of an autonomous cul-
ture and within a perspective which tended simply to cancel it. Nor did
the position of the constitution of Ecuador in 1945 appear any different
when it declared that “in the schools of the areas with a predominance
of the Indian population, in addition to Castilian, Quechua or the
corresponding native language shall be used”. The subsequent constitu-
tion of 1946 changed the language so as to lower the level of compromise
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to the point of reducing it to a mere registration: educational instruction
“shall devote particular attention to the indigenous ethnicity”, without
any other specification.

In the same year, 1945, Guatemala affirmed in its constitution the
existence of “indigenous groups”, declaring of “national utility and
interest” policies aiming at their economic, social, and cultural improve-
ment and entrusting the safeguarding of their “necessities, conditions,
practices, usages and customs” to the state. In 1965 the state committed
itself “to the socio-economic betterment of the indigenous groups with
the aim of their integration in the national culture”. Until 1945 the
perspective was still that of a cancellation of the indigenous culture, even
though guarantees on common property and appreciation for popular
art were added. In 1967 the Constitution of Paraguay declared that “the
national languages of the republic are Spanish and Guaranì”, adding
that “Spanish will be used officially”, while skipping over the other.

After 1972 the Constitution of Panama offered a further development
of these same positions (Articles 84, 104, and 120–123). It recognized
“cultural models” and not only the languages of the “indigenous
groups”, just as it guaranteed “the collective property of the indigenous
communities”. These were aspects which remained entrusted to the
state, since only the general objectives were enunciated. Its policies
would have to develop “in accord with the scientific methods of cultural
change”. The positive recognitions themselves were to be understood
as transitory. Prematurely however a constitutional reform of 1928 had
conceded the creation of “special statute zones” which offered to the
indigenous communities a measure of autonomy under guardianship
and guaranteed by the law. Some of these “zones” were able to equip
themselves with a statute of their own, citing then current international
law on human rights with the aim of reinforcing themselves constitu-
tionally with regard to the law of the state.13 But of this suprastate
dimension more will be said further on.

There followed a wave of more or less innovative constitutional decla-
rations. In 1978 the Constitution of Ecuador added to the guardianship
of linguistic aspects the recognition of “community property” as one of
the fundamental sectors of the economy. In 1982 the Constitution of
Honduras declared that “the state shall preserve and stimulate the native
cultures”, attending to “the protection of the rights and interests of the
indigenous communities existing in the country” (Articles 172, 173, and
346). In 1983 the Constitution of El Salvador affirmed that “the native
languages which are spoken in the national territory are part of the
cultural heritage and will be the object of conservation, diffusion and
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respect” (Article 62). In these cases, at least more dignified formulations
were utilized, without speaking explicitly of guardianship, without giving
constitutional expression to an approach of a “tutelary” sort. Culture is
spoken of where once one spoke of lack of civilization.

In 1985 the Constitution of Guatemala widened the panorama with
the recognition of the “right of persons and communities to their own
cultural identity, in accordance with their own values, language and
customs”, consequently reformulating the rules about property: “the
indigenous communities or communities of other types which have
historically held land as property and have by tradition administered it
in a special manner will maintain that system” (Articles 58, 66–76, and
143). There appears to be a change in perspective in so much as the
recognition seems based on the individual’s right and is therefore not
uncertain or transitory; this innovation however did not become
effective, since everything remained dependent on a “specific law” which,
regardless of its actual application, it to the discretion of the state to
realize this right.

It was a terrain on which other recognitions would appear, with some-
times significant integrations. In 1987 the Constitution of Nicaragua
introduced a system of territorial autonomy by means of legislative acts
for the area where the indigenous population is predominant (Articles 8,
11, 89–91, 180, and 181). In 1988 the constitution of Brazil entrusted to
legislation the identification and determination of land boundaries
(Articles 49.16, 215, and 231). In 1991 the Constitution of Colombia,
considering “the ethnic and cultural diversity of the Nation”, consented
autonomy through legislation and organized the participation of an
indigenous minority in the legislature (Articles 7, 10, 171, 176, 286–288,
329, and 330). In 1992 Mexico provided for the recognition not only of
language and customs, but also of actual cultures: “the Mexican Nation
has a multicultural composition which assumes its form originally from
its native populations” (Article 4). Reaching the goal requires ordinary
legislation. At the same time, however, some guarantees for community
property provided for in the Mexican Constitution of 1917 (Article 27.7)
were cancelled out.

Also in 1992 Paraguay reinforced its recognition of multiculturalism:
“this Constitution recognizes the existence of indigenous peoples,
defined as groups with a culture preceding the formation and organiza-
tion of the Paraguayan state”, which is translated into the rights to “ethnic
identity” and to “community property”. “Paraguay is a multicultural
and bilingual State”, and this was to be made effective through a law
(Articles 62–67, 77, and 140). In 1993 Peru constitutionally recognized
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“the ethnic and cultural plurality of the nation”, but in the Constitution
itself the orientation was towards a multilingual approach which was
weighted in favour of Castilian and towards a system of “peasant and
native communities” which tended, as in the Mexican case, to favour pri-
vatization masked by the constitutional recognition itself (Articles 2.19,
17, 48, 88, 89, and 149).

In 1994 the Argentine Constitution went as far as to recognize the
presence and the identity of indigenous cultures and lands, entrusting to
law the regulation of the question (Article 75.17). In the same year
Bolivia declared itself constitutionally “multi-ethnic and multicultural”
as well as a “unitary Republic”. The Bolivian constitution recognizes
“the social, economic and cultural rights of the indigenous peoples who
live in the national territory” or of the indigenous communities, under-
stood more specifically as collective subjects with legal personality
(Articles 1 and 171). The problem is relegated less to legislation, but it is
still the state which reserves for itself as political subject the power to
create and administer law, even for matters concerning peoples organized
as autonomous communities.

Ecuador went even further. In addition to the recognition in 1996 of
multiculturalism, it produced in 1998 a new and truly innovative consti-
tution, thanks to the attention paid to indigenous rights and culture
(Articles 1, 3.1, 23.22, 24, 62, 66, 69, 83–91, 97.20, 191, 224, and 241).
The recognition of the plurality of cultures and of their respective
“equity and equality” was presented as a way to “reinforce national iden-
tity in diversity” within a framework of “interculturalism”. The idea of
a common national substratum also made progress: “the indigenous
peoples, who define themselves as nations with ancestral roots, and the
black or Afro-Ecuadorian peoples are part of the Ecuadorian state, one
and indivisible”. “Castilian is the official language”; “the ancestral
idioms” are as well “for the indigenous peoples, according to the terms
established by law”. This was the recurrent emphasis, like a sort of
exceptional parenthesis, in the various chapters of the Constitution.
Among the rights provided for, there was that of “participating in the
cultural life of the community” and that to “identity, in accordance with
the law”.

While Latin American constitutionalism has developed in Castilian,
there is an article in the Ecuadorian Constitution of 1998, under the title
of “duties and responsibilities”, in an idiom which is different from the
second constitutional language of the Americas, that is English, and
different also from the other current languages, Portuguese and French,
an idiom which is not even European: Ama quilla, ama llulla, ama shua,
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that is “do not be lazy, do not lie, do not steal” in Quechua, the princi-
pal lingua franca among the indigenous languages of the Andean region,
including above all Peru and Bolivia. There is also an extension of the
motto. It may seem an extemporaneous and negligible passage in a
constitutional text, but it is a pertinent and relevant sign as an expression
of a sense of community.

On the basis of the data up until 1998, it cannot be said that the indige-
nous presence has been ignored by most of the constitutions. A certain
constitutionalism, however, based on the culture of difference and
authority, continues to ignore it. Up until this point, though this process
is “adventurous” in constitutional terms it has had scant results for
indigenous peoples. The self-identification of some peoples as a nation-
ality in conditions of equality with others, without excluding those of a
European origin, appears indirectly in Ecuador today to be a form of
self-denomination bereft of a precise significance in terms of constitu-
tional recognition and of clear institutional impact. In the whole frame-
work of the Ecuadorian constitution, the indigenous presence is taken
into account, but it is not in terms of this that the constitutional
framework is restructured. The problem already emerges in the chapter
on rights, where rights do not appear as such, in a strict sense, since their
realization is always entrusted to legislation, so that the indigenous
condition is subordinated to the ordinary measures of political
institutions. These institutions appear more extraneous than indigenous,
more bounded than common.

To complete the Latin American panorama, it is also worth mention-
ing, if only summarily, an international instrument of recognition of the
indigenous presence which is assuming constitutional value in some
states of this area. The reference is to Pact 169 of 1989 of the International
Labour Organization regarding the “Indigenous and Tribal Peoples in
Independent Countries”, currently ratified by Mexico, Colombia,
Bolivia, Costa Rica, Paraguay, Peru, Honduras, Guatemala, and
Ecuador. For the sake of brevity, it can be said that this Pact assumes a
degree of recognition of native peoples equivalent to that of the most
recent constitutional developments previously illustrated. It is a law of
these states. In some, as in Costa Rica, it can compensate for the lack of
constitutional indications. In others, as in Honduras, it can increase their
significance. In any case, it reinforces them. In no case does it change
their nature. It continues to be a dispensation conceded by those who
resist the recognition of the rights of the peoples already residing in their
territory. However there are compromises. There is a sense to the fact
that some states, such as Chile, resist both constitutional recognition and
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the ratification of this Pact, and prefer to resort to the easier procedures
of ordinary law.

From a constitutional point of view, within a more legal vision of the
state, there exists, if not an actual autonomous right of the indigenous,
at least a right to obligatory recognition, which not only legitimizes but
also determines a common system of relations. This has little to do with
multiculturalism, with a paradigm which can really establish a rule of
law, if the nation itself is not open to pluralism, does not begin to recog-
nize existing diversities, the plurality of cultures, and collective subjects
endowed with their own systems and powers. The effective rights of
native peoples arose and to a large extent continue to be relegated to the
margins of constitutions, beyond the reach of the constitutional
mandates of the states. Can a non-illusory rule of law mature under
these circumstances?

3 THE RULE OF THE LAW OF NATIONS: ALL OF AMERICA

Is it possible to have a rule of law for the American continent which does
not imply a situation of apartheid (since that is the result) for native
peoples, for those who possess territory, community, and entitlements
which precede the European presence and the formation of the states?
Does an American rule of law exist which is not an illusion of the
nations, harmful for the peoples? Perhaps. Apartheid itself, as has been
demonstrated very clearly in South Africa, can perfectly well be a rule of
law, the law of a state which adheres to a system and respects it.

On the American continent there exists in fact a status iuris gentium,
above all a rule of the law of nations, of international law in all its exten-
sions. We have already had to make reference to the fact that, at the end
of the nineteenth century, the American states were able to enjoy the
advantages of a general interstate system, which supported and favoured
a presumption of sovereignty and the claim of its distribution over the
entire area of the Americas, as if there did not exist independent territo-
ries of indigenous peoples or actual populations in these territories, as if
their presence were literally invisible. This is an important factor in
understanding the illusion of the rule of law on the American continent.
The position assigned to native peoples was not the invention of the
state, of each state on its own. Between exclusion and inclusion, there is
a basic coincidence which is at least symptomatic.14

Guardianship, and all that this implies in terms of reduction of role
and neutralization of rights, was an invention of the ius gentium. This ius
was a law which, since medieval times, had conceived of Europe as the
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one and only humanity, without taking into account the rest of the
world’s peoples, and which presented itself as ius naturale, as natural law,
therefore as an obligatory order. And the guardian, as we know, had at
his disposal many discretional powers. He was presumed to know the
interests of his ward better than the ward did himself. As once with the
Monarchies and the Churches, by then the Churches and the states knew
what the native peoples of America needed. Thus no law could be
invoked to oppose the discretion of the guardianship. Even when this
was not made explicit or established, as in some initial cases or in other
recent developments, this basic position was maintained. The states felt
that they were invested not only with power but also with science in
managing the indigenous population, like a passive humanity incapable
of attending even to its own interests.

The degradation of some gentes with respect to others and the
Europeans was not a constitutional invention. It derived from the preceding
centuries and was even aggravated on the eve of certain crucial moments,
when that which would be called the rule of law was already taking form.
Recourse was made to the most respected authority in the period of the
formation of many American states, an authority well known to the world,
both Anglo-Saxon and Latin: the Droit des Gens by Emmerich de Vattel.15

Around the middle of the eighteenth century, a rather clear way of
defining the rule of law, including the constitutional state, was arrived at.
And yet here we find restrictive formulations which lead to the colonial
exclusion of the indigenous population, of the human beings present in the
American territory before the Europeans.

We must analyze above all the category of Nation ou État, of a state
identified with the Nation, the political institution created by men to
protect themselves and procure benefits and security by uniting their
forces, and endowed to fulfill this aim with the power of sovereignty or
self-government, as a true sovereign state. The form in which all of this
materializes is the constitution, that which forms the constitution of the
state. These categories are all defined in such general terms that it seems
as though all of humanity can make recourse to the national, state, and
constitutional formula, to obtain for themselves a good guardianship.
However the dependence on a foreign state is a warning sign. Regardless
of other applications, the theme at hand already emerged in some way in
a context which was not exactly that of the plausibility of the nation and
of the possibility of the state and of the constitution.

We are speaking of America. We see it cited in a chapter on “the
natural obligation to cultivate the earth” or in another devoted to the
problem of “whether it is permissible to occupy a part of a country in
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which there are only nomadic peoples and in small numbers”, where
prejudice towards the indigenous population signals that the answer to
the question will be in the affirmative. This was “a celebrated question,
raised to a large extent by the ‘discovery’ of the New World”: already the
idea of discovery reinforced the prejudicial scenario. It was from this
context that the answer arose: “the peoples of Europe, too restricted in
their own countries, finding a territory of which the savages have no
particular need and make no current and continual use, may legitimately
occupy it and establish Colonies”. If there were reservations, it was
because of Spanish colonialism, not Anglo-Saxon, to the extent to which
the former went too far in its direct domination of native peoples. In this
case nothing was said of guardianship, which already existed for some
and would arrive for others, because we are already in the original
constitutional position of exclusion, which was the basis of the early
United States constitutionalism.

It was Europe, extended into the “New World”, which was the subject
of this law of nations, of peoples. Les peuples de l’Europe, the peoples of
Europe, are those which count, and which can count, taking advantage
of their rights as nations, of the institution of the state, and of the
constitutional system. The rest are les sauvages, savages, people who are
presumed to be without culture, populations with inferior credentials,
bereft of their own law in a strict sense, rooted in their own territory, and
faced with the European presence. It is a normative framework based on
a specific cultural presumption, with the consequence that aspects which
are so important for the existence and protection of all, such as the
nation, the state and the constitution, are not accessible to all peoples.
Those peoples who remain independent in America and have a non-
European culture cannot claim a position of legal and political equality
with the population of European provenance and culture; only from the
latter can nations, states, and Constitutions arise.

Let us make a jump back in time, undoubtedly opportune, given that
there exists a certain continuity.16 The international, interstate, or
interconstitutional scenario which has been delineated continued
substantially at least until 1960, until the date of the Declaration on the
Granting of Independence to Colonial Countries and Peoples of the
General Assembly of the United Nations, despite the Universal
Declaration of Human Rights itself, which in 1948 had in fact
maintained this colonial discrimination among the peoples, as if it were
indifferent with regards to individual liberties (Article 2.2). In 1960 this
Declaration asserted that “the subjection of peoples to alien subjuga-
tion, domination and exploitation constitutes a denial of fundamental
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human rights”, to then go so far as to recognize that not only established
states, but also “all peoples have the right to self-determination” (Articles
1 and 2). It was a step forward that, at the time, was not sufficient but
which would end up concerning the native peoples of the American
continent.17

According to the United Nations, the qualification of foreign attrib-
uted to decolonization excluded from the very beginning, for the
American continent, the hypothesis of any colonial relation existing
inside the states of that continent. The very criteria used to identify the
new peoples capable of affirming themselves as nations and constituting
themselves as states are of a colonial sort: populations external to the
borders of the colonizing states and in conformity with the borders
which divided up the colonies themselves. The people can be understood
as the population which constitutes the state but, in this way, the assim-
ilation between the two parts is taken for granted, ignoring the problem
of another entity within the state. The term Nation, as in the very name
of the United Nations, whose members are actually states, perpetuates
this problem.

With the Universal Declaration of Human Rights of 1948, and the
decolonization compromise of 1960 that was undertaken in its name,
under the impetus of the United Nations itself, the American states were
pushed well beyond the point to which they had meant (as has been seen)
to arrive. Reference has been made to the 1989 Conference of the
International Labour Organization, a specialized organ of the United
Nations. Since 1958, the human rights have been developed; meanwhile,
controversies have emerged which have produced case law in this regard
inside the United Nations itself. Both Declarations and that of case law
are relevant.18

Two legal instruments regulate the development of human rights, the
Covenant on Civil and Political Rights of 1966, and the Declaration on
the Rights of Persons Belonging to National or Ethnic, Religious, or
Linguistic Minorities of 1992, to which has been added the Declaration
on the Rights of Native Peoples, which though only a project, has
already been formalized. The Covenant of 1966 is more relevant in this
regard than that, parallel and simultaneous, on Economic, Social, and
Cultural Rights, despite the adjective “cultural”, because it is the former
more than the latter which recognizes the right to a particular culture,
and not a culture of universal character. Moreover, it adds a protocol
which establishes the Human Rights Committee, a judicial body more
independent than the common system of checks realized through
exchanges and encounters between states and the United Nations.
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Both Conventions inserted as a first article the declaration of the rights
of all peoples to self-determination. In this way they require (just as the
annex on the judicial body) for them to enter into force, contrary to 
the Declarations, a special and therefore more binding ratification on the
part of the states.

The Covenant on Civil and Political Rights, apart from the first article
on the collective right to self-determination already cited, consists of a
list of individual rights, including the right to one’s own culture: “In
those States in which ethnic, religious or linguistic minorities exist,
persons belonging to such minorities shall not be denied the right, in
community with the other members of their group, to enjoy their own
culture, to profess and practise their own religion, or to use their own lan-
guage” (Article 27). As this is not a collective right, it inheres in the
individual person and not in the minority as such. It is necessary to be a
people to be able to count on the rights recognized by this covenant,
those of the first article. Human Rights Committee, to which the citizens
of the states that accept its jurisdiction can apply and adjudicates the
problems that arise.

This Committee has already received claims to the right to self-
determination, declared in the first article of the Covenant on Civil and
Political Rights, by a certain number of peoples not constituted as a
state, as occurred with the initiative of the native populations of Canada.
Canada immediately ratified these rights. The Human Rights Committee
cannot respond to these requests for a procedural reason. The United
Nations which constituted it, the Protocol of the Covenant which
empowered it, the Covenant itself which structured it and the states
which accept it without reserve acknowledge the legitimacy only of
individual rights and not collective ones. In other words, the Committee
cannot pass judgement on the right of peoples expressed in the first
article, but only on individual cases as provided for in the remaining
articles.19

This is not, however, a denial of the substantial existence of this
primary collective right, but only of the possibility of taking advantage
of it through this judicial channel. Case law expressly declares that the
recognition and the exercise of the right to self-determination is not
fulfilled and exhausted with decolonization, the criteria of which it
clearly avoids making any recourse to. The Human Rights Committee
does not maintain that the requirement is met only in the case of “alien
subjugation, domination and exploitation”, as asserted, with all its con-
sequences, by the first article of the Declaration of 1960. Now it is
understood that the question exists, because of the differences among
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peoples, even in a context of greater contiguity or in the case of inclusion
in the same state. The criteria of decolonization have rightly been
overcome. For this judicial agency of the United Nations, the problem
remains open.

The Human Rights Committee is also producing case law on Article
27, relative to the right to a particular culture, a right whose entitlement
is individual and whose exercise is social. Up until now there have not
been sufficient cases to delineate a line of interpretation. Given the
tension, characteristic of this article, between the individual right and the
collective context, it is not possible in any case to go so far as to take into
consideration a collective right, different from that of the state, which
gives force to an individual claim, but a direction is nonetheless
indicated. The right to culture no longer appears only as a right to one’s
own language or to other forms of communication and coexistence, but
also includes, for example, a right to one’s own territory and to the ways
of utilizing one’s own resources. That also is considered culture and so is
protected by Article 27, approaching the realm of collective rights which
are not acknowledged, as we have already said, for reasons more of a
procedural than a substantial character.20

There are other innovations in the United Nations: for example the
question itself of the minority, of this category which serves to determine
the scope of Article 27 of the Covenant on Civil and Political Rights. It
is not a new concept for the indication of a human group. It had already
been utilized by the preceding agency, the League of Nations. The
United Nations has used this term since its origin, indeed it gave the
name to one of its most active institutions, the Sub-Commission on
Prevention of Discrimination and Protection of Minorities. It is a term
which serves to identify the existence of groups endowed with a precise
constitution and culture of their own, but without their own state. The
criterion therefore is from the beginning qualitative, not quantitative. It
can be and indeed is applied without hesitation, by the United Nations,
even to populations which are a majority within the corresponding state,
which however is a state that identifies with a different culture. That a
minority from the legal point of view may be a de facto majority accord-
ing to the standards of state evaluation happens at times in Latin
America, despite all immigration policies.

Though a language of a tutelary sort is lacking, a certain continuity
exists with the more clearly colonial language of the permanent under-
aged minor. Given that the concept of qualitative minority is, moreover,
extended to the rest of the population, regardless of whether it is
quantitative or not, it is possible to understand the activity of the
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above-mentioned Sub-Commission for the purpose of protection. There
are many cases in which states do not secure any protection and there-
fore the minority is by definition deprived of the possibility of helping
itself on its own. But decolonization does not cease to influence our
problem. There are minorities that, once recognized as peoples, disappear
when states are formed; and there are others that, without having had
recognition, remain more visible precisely because they have been
excluded from such transformation. The fact is that over the last few
decades the Sub-Commission on Prevention of Discrimination and
Protection of Minorities has not only seen its work increase, but it has
also had to forcefully pose the problem of its object and aims, with an
urgency unthinkable in more openly colonialist times.

The key question is the existence of peoples, not only of minorities,
deprived of guarantees from the human rights perspective, a perspective
defined not in 1948 but in 1966. The form in which the Conventions are
laid down, with a first article on a collective right, the right of peoples to
their own self-determination, and an extension of individual rights,
delineates the underlying theme. With respect to the declaration of 1960
on decolonization, the point of departure is not reiteration, but integra-
tion. Individual human rights are established assuming collective human
rights as a premise. The right of each people to their own freedom is a
requisite of individual freedom. Reference is made, that is, to individuals
whose existence is established, life develops, identity is formed not within
an undifferentiated humanity, but within a specific culture, national or
adopted. Otherwise the states themselves would be enough. Perhaps even
one would be enough.

Other than decolonization, the principal question before the United
Nations is that of the native peoples, peoples colonized and integrated
without any determination on their own part in constitutional states
which continue to be alien to them. It is necessary to remember that,
according to statistics issued by the United Nations itself, this
condition, which may be called indigenous, concerns about 400 million
individuals, 40 million of whom are on the American continent. But the
problem of rights is not quantitative; it is above all qualitative. A
characteristic, though not an exclusive one, of the American continent
is that the constitutional order, originally and still so in some states, has
ignored the presence not only of that particular part of the population
but also of the rest of the population. There exist many peoples without
any recognition who are even today deprived of the human right of self-
determination, of a right which is the social premise of individual
freedom.
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The United Nations has dealt with the problem, arriving at the
formulation of a project for the Declaration of the Rights of Indigenous
Peoples, which is of twofold interest because it does not limit itself to
a proposal to recognize them as peoples.21 The recognition of peoples
as collective subjects endowed with self-determination is the first inno-
vation. But there is another no less substantial, which is attention paid
to the problem of what happens when people and state do not coincide.
A distinction has to be drawn between these two concepts and it is
necessary to explore the possibility of how they can be made compatible,
without cancelling the right of the people to self-determination. In other
words, the process which opens up, making possible the formal emer-
gence of these subjects, the peoples, is a process of proliferation not of
sovereignty but of autonomies, autonomies which however are recognized
and guaranteed internationally before the respective states. The people
and not the state take responsibility not only for their own rights but also
for the level and the form of communication and participation. Internal
autonomy itself becomes the expression of self-determination, whether
the inclusion of the people in the state is maintained or whether this
collective freedom, when it can be expedient, is exercised.

For the moment, this is a project. Within the ambit of an international
law of human rights, it is with the Human Rights Committee and in its
case law that the greatest importance and topical relevance resides. There
are, however, other innovations. Everything that has been proposed and
deliberated concerning the rights of native peoples, collectivities that
cannot be adequately described by the category of minority, has certainly
had an influence on a new instrument (not on a mere project) in the
development of human rights: the Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious or Linguistic Minorities,
issued in 1992.

This new instrument is expressly presented as the evolution of the
before-mentioned Article 27 of the Covenant on Civil and Political
Rights. Its title does not seem to promise much in the way of innovation
when it specifies how individual rights and also the rights of “persons
who belong to minorities” are to be treated. One undoubted innovation
is the qualification of national for the word minority, whereas nation had
until then corresponded only to states, as continues to be the case in the
name of the United Nations, is placed before those of ethnic groups,
religion, and language, which had already appeared in the previously-
mentioned article of 1966. And there is a substantial innovation,
although not at the beginning. The rights which are declared are actually
of individual entitlement and of collective use, with the contradiction
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which we have already seen to occur when there is not, as in this case, a
right attributed to the collectivity itself. The minority continues to be
the sphere of the liberties of individuals whose culture cannot count on
the protection of their own state. There are those who are lucky to have
this protection and those who cannot take advantage of it collectively
and must therefore rely to a large degree upon a state of a different culture.

This innovation however applies to an indigenous population that,
there not yet being any Declaration which regards it, remains a minority,
continuing to avail itself of the treatment provided for in the interna-
tional order. Now, by means of the Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious or Linguistic Minorities,
there is a commitment that “the measures adopted by the states to
guarantee” such rights must not be contrary to the principle of equality
(Article 8.3), that is to a canon which is part not only of constitutions but
also of the human rights in the Universal Declaration of Human Rights.
Within the state, this basic principle is defined with respect to groups. It
is clear what that can imply: there is a change in measurement. The
equality of individual rights, which is allegedly universal, must be evalu-
ated not by the state, as in constitutional practice, but by the minority
itself. It is impossible that legally autonomous peoples should not obtain
a space within the constitutional states, because that would be an attack
against the equality of citizens, according to a common argument used
by native peoples in the whole American continent. Equality is measured
by the minority, so by the peoples as clearly distinct from the state.

The minority is thus a measure of itself, which modifies the category
itself. How can it continue to call itself minority if, on the essential question
of rights, it is dealing not with something extraneous but with itself?
Individual equality is collective, the equality of all the individuals in a cultural
space of their own in the same measure, without any discrimination or
exclusion. There are no gentes who are more cultured with greater rights
and others who are in need of acculturation, as the Universal Declaration
of Human Rights itself in substance presumed. This has been the pre-
sumption of colonialism since the times of ius gentium in Medieval Europe.

What kind of rule of law has been the result and what one might be
possible? With regards to the past (a past which in any case has
continued up until our times), we have an answer. The future is a greater
unknown but suggestions coming from the evolution of constitutional-
ism throughout the whole American continent are not lacking, nor are
those coming from the development of the human rights system at the
initiative and impetus of the United Nations. If we keep in mind and put
together both phenomena, if we stop looking at the constitutional
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question in the European mirror, and if we understand that a constitu-
tionalism which goes beyond Europe passes today by way of interna-
tional law, there are answers. Other hypotheses are not necessary.

Between state law and international law, between constitutional rights
and human rights, today the necessity arises for some states which have
interiorized colonialism constitutionally to reorganize themselves, not
merely recognizing a “presence” to which to attribute some rights, but
giving rise to a new constitutionalism which, in the area of individual
liberties, will not limit itself to privileging the collective entitlement (the
states already do that with their own orders), but instead makes the most
of the actual existence of peoples who differentiate themselves by their
own cultures.

The protection of individual rights depends exclusively on the rule of
law within each nation state and ends up harming the individual himself,
since, as happens on the American continent, the people who form the
nation state and identify with its culture are neither the entire population
within its borders nor the original population. Expressions of collective
autonomy, only the rights of the peoples (where not only the first term
but also the second is in the plural and not the singular), assumed as the
basis and aim of individual rights, can establish a rule of rights void of
those old colonial claims from which the European rule of law has not
been able to free itself.
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CHAPTER 14

THE COLONIAL MODEL OF THE RULE OF LAW 
IN AFRICA: THE EXAMPLE OF GUINEA

Carlos Petit

467

Videant Consules, ut ne [!] quid detrimenti Respública capiat.
(Royal Order enacted in San Sebastian on 2 August 1912)

1 SALUS REGUM ET SALUS REI PUBLICAE

“His Majesty the King Don Alfonso XIII (may God protect him), Her
Majesty the Queen Doña Victoria Eugenia, and Their Royal
Highnesses Prince of the Asturias and the infants Don Jaime and Doña
Beatriz, ... are still in good health”. Yet, the white inhabitants of Santa
Isabel were far more interested in the governor’s decree, published in
the central pages of the Boletín Oficial de los Territorios Españoles del
Golfo de Guinea on 1 September 1911, than in the Premiership’s “offi-
cial” announcement concerning the Royal Family, which is the opening
article of the magazine.1 “Since the harvest of cocoa is about to start,
and there is a shortage of labour, which might cause the loss of a great
part of the harvest and severely affect the interests of both landowners
and the Colony in general, if no adequate measures are taken to avoid
this”; and considering, in the light of the recent insurrections in
Balachá, that “it would not be proper for the bubis, the Bantu race
inhabiting the main island of the colony, not to make an effort to work
on the land, since such an inertia might be interpreted as the fear that
what happened in the past might happen again and as a stimulus to the
belief that one is set free of all boundaries imposed by our
Sovereignty”; and considering, moreover, that “to make natives work
civilizes them and makes them abandon their lazy habits, and that in
the name of civilization they must be firmly compelled to work”, the
Most Excellent Mr. D. Angel Barrera y Luyando, navy lieutenant,
Governor General of the Spanish Territories in the Guinea Gulf,
stressed that other decrees issued in the past on this matter were still in
force (30 August 1907 and 9 September 1909) and compelled the black
bubis of Fernando Póo to draft labour agreements (“agreements to be
signed with their masters”) for the harvesting of cocoa.

P. Costa and D. Zolo (eds.), The Rule of Law: History, Theory and Criticism, 467–512.
© 2007 Springer.

Ch14.qxd  20/4/07  2:56 PM  Page 467



A month later, Their Majesties were “still in good health” but cocoa
was left to grow on trees. His Excellency Governor Barrera informed
the public of some provisions executing the decree issued on 9 August by
the Governor General, about the work of the bubis (11 September 1911,
Boletín of 1 October). It is detailed, providing important new informa-
tion which demands analysis.

The issue was about labour relationships between masters and farm
labourers; however, the total lack of contractual rules turned the
Military Authority into the immediate addressee of such provisions.
Since it was clear, as from the decree issued in August, that the Colonial
Guard was the last resource to ensure their application and effectively
realize the mobilization of the morenos, the Instructions firstly dealt with
the Governor’s “Delegates” and the “Commanders of Postings” (instruc-
tions A and following), who are divided among districts to carry out
“standard operations” (instr. F), and compelled to mutually assist each
other and “to make daily reports on new opportunities and develop-
ments they become aware of” (instr. G). Within a context of conflicts
and resistances, the reader of such draconian provisions is compelled to
wonder what had happened “among the populations of Balachá in July
last year”, as reported in the decree of 9 August. Being cautious in
foreseeing “the subversive behaviour of the naturales”, which would be
urgently communicated to the Government and would lead to the deten-
tion of “whoever appeared to be the main instigator” (instr. I), and
firmly wishing to prevent (“with energy”) any potential aggression which
the Guard’s commanders should not “provoke in any way” (instr. J),
Governor Barrera’s Instructions did not deal with the issues of harvest-
ing, contracts, and farms and simply turned into harsh governmental
provisions for guaranteeing public order.

The lack of freedom to work ultimately turned the opaque social ques-
tion which caused the shortage of labour in Guinea into a purely military
matter. According to the Instructions, the military authorities were
entrusted with the task of distributing farm labourers among the many
landowners of the territory according to their needs, and of successively
checking their performances (instr. C), by controlling the lists of negros
assigned to each property, their agreements with their masters and the
ensuring that some working conditions which today might appear quite
burdensome were respected: bubis (the inhabitants of the island of
Fernando Póo) had to work 5 days a week, 10 hours a day (instr. L), “so
that they may be free on Saturdays and Sundays and may work in their
besés”, for a minimum wage of one peseta a day “including lunch”(instr. D).
The lists of labour agreements (instr. D) and any breach of norms and
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negligent behaviour (instr. K), in particular the failure to respect one’s
duty to work, which called for “the penalty applied to whoever ignores
the Governor General’s provisions” (instr. Q), had to be communicated
by the Commanders of the posting to a protective figure, the curador
colonial, which we will deal with later on.

The Governor’s guards were not the only subjects supposed to abide
by his orders. In a more limited but not less firm manner, the Instructions
compelled also the “batukos or chiefs of the bubis population” to collab-
orate, these being instructed as to the need to abide by the August decree
and to pay special attention to the advantages of being paid by piece-
work, with a daily wage estimated in 1 peseta and 50 cents per person.
“In this manner, an entire family may go harvesting and earn excellent
wages, thus uniting all family members” (instr. B): such a “preference”
for being paid by piecework, when carefully examined, illustrates how
the official press was moulded to serve the needs of particular interests.2

In any event, “Commanders of postings will be particularly careful, will
take all peaceful measures and will rely on the country’s leading figures”
– reference is undoubtedly made to missionaries, Catholics, and
Protestants, who, “with the aim of assisting the Government in its
management, must urge their respective believers to contribute to the
harvesting of cocoa” (instr. R) – “in order to persuade naturales to
submit to the Governor General’s orders” (instr. H). Failure to collaborate
by the tribes’ chiefs will be “exemplarily punished”, in such a way as to
be determined, in the light of precedents and circumstances, by the
Governor “who paternally watches over naturales” (instr. N). Such
instructions date back to 1 October 1911.

2 DE REGIMINE COLONIAE AB HISPANIS DEDUCTAE

This is what the 200 white inhabitants of Santa Isabel read on 1 October
1911, upon opening the Boletín Oficial de los Territorios españoles del
Golfo de Guinea, an administrative magazine which had recently been
issued (precisely on 1 March 1907) on Governor Luis Ramos-Izquierdo’s
initiative. The above magazine was not the only one available in the
colony: apart from the pioneer El Eco de Fernando Póo (24 November
1901 to 10 March 1902), founded by Enrique López Perea, vessel tenant,
former deputy governor of Elobey and expert writer on the colony’s
problems,3 La Guinea Española was also published on the island at the
beginning of Angel Barrera y Luyando’s government (1911–1924): such
a fortnightly magazine – as is the rule for such peculiar Hispanic-African
journalism – was founded in 1903 by the claretianos (Missionaries Sons
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of the Virgin Mary’s Immaculate Heart), the Catalan Catholic congre-
gation officially entrusted with the evangelization of the black popula-
tion.4 Moreover, there also existed La Voz de Fernando Póo, a lively
graphic magazine produced in Barcelona, which was the main reading of
Guinea’s landowners. First published (on 15 June 1910) with too expres-
sive a title (Boletín del Comité de Defensa Agrícola de Fernando Póo), it
soon had to change it: “not being able to attract public attention as a
result of the many professional and propagandistic magazines nowadays
circulating everywhere, the title has been changed thus allowing for our
modest publication to be placed side-by-side with widely popular press
and to offer different opportunities to disseminate our work and
therefore create a public opinion on Guinea”.5 The above magazines,
which circulated in the colony in the period in question, are currently
kept – in more or less complete collections – in Spanish newspaper
libraries, thus providing a wealth of information from which we can draw
the legal texts we are most interested in.6

The situation we are dealing with does not date back too much earlier
than the beginning of the twentieth century. Being included within the
Spanish domain as a result of its assignment by Portugal under the
Treaty of Pardo (1778), and almost sold to England in the nineteenth
century,7 the “Spanish Territories in the Gulf of Guinea” (the official
title used by metropolitan law) – which had been until then neither very
important nor very well known8 – first began to be attractive after the
Spanish loss of the Antilles, the Philippines, and the Carolines or, in
other words, after the settlement of Spain’s international controversy
with France (Treaty of Paris, 27 June 1900) which radically reduced
Spain’s claims to the African continent.9 There does not appear to have
been, before Primo de Rivera’s dictatorship, a notable presence of
Spanish people or at least any effective Spanish control on the non-insular
part of the small colony.10

Until then, the official aim of exploiting Guinea and organizing its
government had only resulted in mere experiments of different impact.
Among them, the organic decree and statute on property, enacted in
1904 by the Minister of State Faustino Rodríguez Sampedro, stands out.
In the light of its long validity (the decree was modified only under the
Second Republic), prior governmental norms appear as mere fleeting
signs of a period of trials.11

As a matter of fact, the Royal Decree of 1904, “a real colonial charter,
though not matching the Portuguese Colonial Acts or the English
Crown’s colonial Constitutions of its autonomous colonies”,12 set up a
long-lasting organization and contained the statute through which
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Governor Barrera was able to exert his ample powers on the bubis of
Fernando Póo. Since we wish to deal with this development, we should
briefly pay attention to it.13

The disastrous 1898 war and the 1900 Treaty are the reasons behind a
regulation which appears to reformulate previous provisions: the first
event – the national disaster – brought about the extinction, for want of
any object, of the Ministry of Overseas Affairs and the ensuing transfer
of colonial matters to the portfolio of the Home Office, after an early
attempt to delegate such matters to the Premiership; the second event –
the unfavourable settlement of a typical expansionist conflict – led to the
definition of Spain’s borders in Africa; such a settlement, “by definitively
leaving the continent’s territories under our sovereignty, compelled us to
take into account the special conditions of the tribes inhabiting the
region and the resources offered thereby”.14

It is within such a colonial environment, placed (not only metaphori-
cally) at the edge of the Spanish state, that the political limitations of the
liberal state characterized by the rule of law are overcome.15 Failing a
parliament, either local or metropolitan, competent in law-making, the
law-making Central Administration referred to the proposals suggested
by a mere “Advisory Committee”, which was only legitimated to exam-
ining legal measures by its members’ technical competence.16 Such pro-
posals were generally followed, with the exception of the tricky problem
of popular representation: “to set up alongside the general Government
of Fernando Póo, a Colonial Council which, representing the interests so
far created, guarantees a greater respect and satisfaction thereof” was
something that statistical data proved to be unattainable; for popular
participation to become effective “there is not a sufficient number of
Spanish family heads for whom there should be an election [...] and this
calls for a limitation to the trend of setting up local Councils for the
management of local matters”.

Owing to local circumstances resulting in the lack of self-government
(which led to the rise of interests groups and a militant periodical press),
the colony’s life hinged upon the Governor General, appointed by the
King and freely nominated by the Cabinet upon the Ministry of State’s
proposal (Article 2). Being the sole “representative of the National
Government”, “entrusted with the colony’s government and adminis-
tration, he may dispose of the area’s naval and land forces [...], all
Authorities and employees are subject to the Governor, who is respon-
sible for the safety and preservation of order in the territories entrusted
to him and, as ‘Deputy Real Patron’, is endowed with all powers inher-
ent in such a position”. Article 4 of the Royal Decree of 1904, which
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contains the expressions quoted above, carefully lists a large number of
functions entrusted to the Governor. Some of them were connected
with the hierarchical superiority of his status (to carry out inspections
in the territory, to keep relationships with other authorities, to send
reports to the Government, to suspend officers for justified reasons, to
grant leaves, and to employ temporary personnel), whereas other exor-
bitant functions (to publish and execute any provision, including inter-
national agreements, to suspend capital punishment and propose
pardons) were grounded on the Governor’s delegated authority, belong-
ing to the State’s highest level of jurisdiction. Colonial internal peace
and external safety were undoubtedly the supreme values of the colonial
system planned in 1904 and, for this reason, the Royal Decree in ques-
tion authorizes the Governor General – who, in practice, is a profes-
sional soldier – to take “all measures he deems necessary” to preserve
order by “[...] duly informing the Ministry of State”.17 There was no rule
of law in criminal matters (the Governor may “issue decrees to correct
mistakes, preserve social peace, control and maintain good government;
this within the limits, as far as punishment is concerned, established by
the Ministry of State”); rather, the Governor’s assessment of local con-
ditions was upheld. It was up to the Governor General, after hearing the
merely advisory opinion of the Authorities’ Council (Article 12, 1st),
the decision to “suspend (through acts) the enactment and execution of
provisions communicated by the Ministry of State when, in the
Governor’s opinion, they might detrimentally affect the Nation’s gen-
eral interests or the particular ones of the territories he is in charge of;
which he will promptly give account of to the above Ministry”.
Governmental powers in the metropolitan territory will never be so
wide as in Guinea, not even in the harshest years of Moderatism.18 We
are now in full Restoration times, though it would appear that we are
dealing with the old Laws of the Indies.

3 IUS PUBLICUM EUROPAEUM IN ORBE AFRICANO

It is not by chance that these highly praised laws were printed and circu-
lated in Spain at the end of the century.19 In the generous regulation of
governmental powers made by Faustino Rodríguez Sampedro in 1904,
there undoubtedly remained some principles (and some solutions) of
previous norms enacted in Guinea;20 above all, the important case of the
Antilles had an impact on it. It could be easily said of the Antilles
regulation, precisely when Leopoldo O’Donnell began enacting colonial
African law (R.D. 13 December 1858), that
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up until now, the main trait of Spanish colonial administration has been and continues
to be that all its authorities carry out judicial and administrative functions together,
whether they be Captain Generals or delegated Superintendents, governors or chief may-
ors. Territorial hearings give advisory votes on the most serious problems and on matters
of good government; for this reason, there are some mixed courts [...] The Captain
General’s authority, who represents the Crown in Overseas provinces, is unlimited in all
areas of public administration, justice or war.21

This inevitably entails, as far as individual freedom is concerned, “that
there is a people for whom normal life almost coincides with the suspen-
sion of individual guarantees”.22 Some changes took place in the middle
of the century and even a fleeting autonomous regime for the Antilles
was set up; yet, this more tolerant side of the Spanish experience in the
United States never reached Africa.23

What makes Guinea stand out in this period is the detailed descrip-
tion of the prerogatives of colonial authorities. It is not just a mere
issue of administrative logorrhoea. The Governor’s competences were
so specifically regulated and the establishment of his exceptional pow-
ers seemed so natural, as if they were Guinea’s common law, because
the 1904 Royal Decree, i.e. a “Colonial Charter” which marked a new
epoch, appears as a real provision of the government, i.e. created by
the government without the legislative power’s concurrence and meant
to favour the very wide powers of colonial Spanish authorities. The
political participation of the colonized was only possible through the
“Council of Authorities”, made up of administrative agencies only
endowed with advisory powers (arts. 9–12);24 no municipal life was
guaranteed other than through “local Councils”, which depended (in
the very definition of their functions) on the Governor General’s full
discretion (Article 14–22); there was no provision for the institutional
presence of the colonized25 apart from what the Governor deemed to
be legally relevant. No or little importance was attached to ordinary
justice (Article 23): being in the hands of temporary personnel
appointed by the Governor and compatible (still in 1904) with the
judicial powers of the latter’s delegates,26 it was also affected by a lack
of professional judges as a result of poor wages and the harshness of
local life.27

It follows that the institutional groundings for individual freedom
were rather weak. “In the territories of the Guinea Gulf, the rights
granted to Spaniards by the Monarchy’s Constitution are valid”: such a
document, dating back to 1876, is a doctrinarian text which, as it is
known, systematically subordinates individual rights to statute law, for
instance when there is a state of siege, which may be decided by the
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Government independently of parliament.28 It is not surprising that, in
a colony “of exploitation”, the general reference to the 1876 Charter was
completed in 1904 with the explicit proclamation of individuals’ free
professional initiative, together with a general right of petition which,
although not compensating for the lack of freedom, gave voice to the
press manifesting landowners’ interests: “all Spaniards, whether natural
or not, living in the territories of the Guinea Gulf, are entitled to (1)
begin their profession and exert it as they think best, in conformity with
law and (2) make petitions, individual or collective, to the Authorities.
Such a right cannot be exercised by the Armed Forces” (Article 29).

In a few words, the normative framework of constitutional freedom in
the small colony of Guinea was more and more distant from metropolitan
law and coincided with the 1904 organic Statute and with its future local
regulatory developments.29 The actual situation of such remote portions
of national sovereignty affected freedom ab initio and enshrined the intru-
sion of the Governmental Authority, both directly through the Governor
and indirectly, though not less effectively, through the Ministry of State.30

Individual freedom, together with the framework of regulations and
material conditions allowing for its effective enjoyment, was thus in the
hands of governmental power – of Power tout court. The normative frame-
work was the ius publicum europaeum enacted by the European powers that
met in Berlin in 1885 and commonly accepted as the basis for partitioning
the African continent. With respect to the situation in Guinea, we can limit
our analysis to the colonial constitution imposed by Europe on Africa.31

Firstly, the constitution unashamedly did without the representative
rhetoric which had been traditionally used in metropolitan political
laws.32 After the fleeting Spanish democratic experience (1868–1874),
there could emerge a liberal system of colonial government “whereby the
executive power in the colony does not claim or exert greater functions
than those of European representative governments”, but a similar
system – widespread, though not prevailing, in English colonies – was
considered dangerous even in its original land. Elsewhere (in Spain and
France), an administrative system prevails, this being characterized by the
lack of participating institutions: “a system where governmental authority
is limited only by advisory Councils or bodies or by the intervention
of the judiciary, an example of which is represented by the Real Acuerdo
of the Spanish law of the Indies”.33 Although the colonies’ participation
in metropolitan assemblies was desirable – and achieved for the Spanish
Antilles – it seemed that “the principle of virtual representation ... for
external provinces inhabited by semi-civilized races different from the
European one and where settlers coming from the motherland represent
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only a small minority”34 was to be upheld. Things could not be clearer.
Despite the rhetorical assimilation between the Spanish and Guinean
systems, the African constitution leaves little room for positive freedom.
With a great ostentation of coherence, the Spanish colonial literature
between the nineteenth and twentieth centuries simply expressed a mere
administrative35 vocation.

The metropolitan “exploitation” of the colony shifted towards mere
“administration”, though it claimed to be directed at “harmonizing”
the countries’ respective legal systems; such an assimilation was pre-
sented as a characteristic of Latin populations though, in truth, it was
deeply marked by contradictions: such a so-called assimilation, in fact,
would have denied the colonial reality itself.36 While the principle was
generically upheld in Spain, it was always thwarted with respect to the
particular law of Guinea: the Peninsula’s legislation was not valid in
the colony, unless otherwise decided by the Executive Power.37 The sit-
uation was similar with respect to the Spanish purported penchant for
racial fusion.38 What is more, according to the Treaty of Congo (1885),
in order to “administer” African lands, Latins and Anglo-Saxons were
not even required to effectively occupy the territory.39 If such a possi-
bility was generically appealing and called for a new geographic outlay,
this means that the polyvalent Executive power intervened by planning,
under the guise of geography, what it did not wish to realize in poli-
tics.40 Colonial law, hiding behind a geographical and scientific legiti-
macy, thus avoided legislative assemblies: jurists acknowledged that
“even when the ordinary legislative power affirms its competence in
these matters, in practice the provisions concerning colonies enacted by
the executive are a greater number than those enacted by the legislative
power”.41

Geographical explorations require a commanding unit, rapid opera-
tions, and great effectiveness. Therefore, the second element of the
colonial constitution in which, as we have seen, freedom had very little
room, was the relinquishment of the separation of powers, i.e. of the old
revolutionary idea which was supported – more or less convincingly – by
European constitutions upholding the rule of law. Jurists were perfectly
aware of such a situation: “the manifest inferior civilization of the colo-
nized” was a universal public law principle and “almost necessarily calls
for a somewhat despotic power, though a line must be drawn between
legitimate and beneficial despotism on the one hand and unfair despot-
ism on the other”.42 Not many differences are to be found among
colonies, since many English Crown colonies fit such a description (from
Gibraltar to Hong Kong, from Labuan to Gambia, from Sierra Leone
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to Trinidad-Tobago).43 When norms must be suited to facts, the African
situation required a more practical approach, in that resort was made to
the Executive Power: “the Governor has general competences, being
himself the representative of both metropolitan and colonial interests; he
has legislative competences as well as competences relating to the admin-
istration of justice; he has military powers; he is endowed with all rights
that the first governmental agent must have for the purpose of preserv-
ing colonial order and public safety”.44 Therefore, the colonial
Governor’s solid standing always included the “right to enact regulating
provisions having ... a substantial legislative value”.45

Given that laws (in formal sense) were reduced to administrative
regulations, the chance for parliament to take decisions affecting the
colony was coherently and accordingly limited: even in Congo (where the
Charte coloniale of 18 October 1908 – a formal law – had turned
Leopold’s feud into a Belgian national dominion), the intervention of
the Brussels Chambers was an extraordinary occurrence.46 Not to speak
of the countries which had only recently been admitted to the “colonial
feast”, such as inflexible Germany47 or adventurous Italy.48 That was the
age of representative governments and public opinion; yet, the colonial
constitution seemed to exhibit a sort of political “ineffability”, which
certainly made up its third characteristic:

it is widely acknowledged by all colonial peoples and by most public law doctrines
concerned with colonial administration, that metropolitan parliaments are not competent
in colonial law-making [...] in countries such as England, where the widest powers
for decentralization have been granted and where self-government is best imple-
mented, parliament is not forbidden to create colonial laws; indeed, it is entitled to do so,
though it rarely exerts such a right, not being used to doing so and also being aware of
its incompetence in this respect.49

In Spain, the Cortes dealt with Guinea only on an episodic and indi-
rect basis; under the regime of the 1888 Royal Decree, the debate on a
particular section of a financial law regarding overseas territories, lack-
ing a specific reference to African colonies, allowed the representative
Rafael María de Labra to express his suggestions for the

colony’s development [...] firstly, the autonomist extension of Councils; secondly, the
enlargement of the number of councillors, thus including also members of the black
race and in general all human classes; thirdly, the gradual replacement of government-
appointed councillors with councillors elected by the people; fourthly and lastly, the full
and real proclamation in Fernando Póo, and in all colonies of Guinea, of public free-
dom, of individual natural rights and of the constitutional immunities granted to Spanish
citizens.50
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Let us examine such suggestions. The reference to colonies within par-
liament inevitably brings about issues of power and freedom. Therefore,
when parliaments do not talk about colonial matters, what is omitted is
not a mere trifle. Labra’s reasonable proposal to the Spanish Cortes was
quite exceptional, if only for its constitutional commitment, and was
not less reasonable than the financial law that was being discussed for
overseas territories; yet, neither received a great deal of interest.51

Being separate from the parliamentary logic and lacking freedom
and autonomous powers, the colonial constitution seemed to mirror the
metropolitan constitution:

it ought not to be forgotten that colonial law, by nature, cannot be created on the same
grounds and with the same criteria as metropolitan law. It refers to populations which
are less civilized than European ones, and for whom a kind of government similar to the
one we had in ancient times is more suitable; vice versa, it cannot adopt the principles of
modern constitutionalism.52

The view that Western law, the pride of our civilization and the enemy
of old despotisms, proved to be the most effective means to subdue non-
European cultures in the European interest, has been endorsed by the
most authoritative historiography concerned with the American experi-
ence,53 but its harsh judgements may be easily extended also to African
territories. The metropolitan regime of freedom did not seem compatible
with the more rigid colonial domination and, for this reason, old solu-
tions – which our modern jurists, such as Santi Romano, confidently
ascribe to the Ancient Regime – were adopted.

There undoubtedly were some exceptions. Adolfo González Posada,
speaking in French to an international audience, said:

It is impossible to ignore a matter which has obviously been overlooked by colonizers,
conquerors and adventurers, which the moralist however – every historian, just like every
critic, is or should also be a moralist – must take into account, just like the sociologist,
though under different perspectives. The point is to know what right entitles a given
people (deeming itself to be more civilized) to invade, through immigration or a political
collective action, the territory of the people or peoples it wishes to colonize.

“Can a man and, above all, can a state exterminate a people at its
own discretion?” At last, we find the underpinning question nobody is
bold enough to ask; a decisive issue whose simple formulation is suffi-
cient to question the partitioning of African land and peoples, which
had been easily agreed upon unter den Linden. Unlike his European
colleagues, who were more involved in the modern colonial adventure,
Adolfo Posada’s lucid freedom of mind resulted from his unique54

capacity of both krausista and Spaniard:
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I believe that a colony, even when it is originally nothing but a commercial enterprise or
the expression of an adventurous spirit, necessarily ends up being either an action of
extermination or of regeneration, or moral and legal elevation, of natives; I also believe
that, not only for humanitarian but also for sociological and political reasons, coloniza-
tion must satisfy the ethical needs humanity cannot neglect by being truly concerned
with the fate of natives, attracting them thereto and elevating them, thus uniting the
colonizing element and the dominating element in a sole ethnographic formation.55

Posada dixit. His thoughts (expressed at a seminar held in Oviedo
for law students and shortly after published, in a magazine keen on
examining the colonies’ situation56 when Spain lost the Antilles and
Philippines), represent the soundest legal reasoning on colonial matters
that an embittered late nineteenth-century Spain was able to produce.57

The amalgamation of races, imposed by Europe and seriously threaten-
ing to extinguish different cultures, undoubtedly appears today as a
despicable suggestion, though it would not be fair to apply our politi-
cally correct criteria to Posada. Posada, at least, was bold enough to
turn the taken-for-granted, and generally not discussed, issue of colo-
nial domination into a real problem.

Moreover, Posada rightly resorted to law to understand the rela-
tionship between the “civilized” and the “uncivilized”: on a legal level,
it is evident that “between this and that man there can never be such a
huge difference so as to imply that one is a mere means for the other
(which is why slavery is so absurd)”. Let us continue examining Adolfo
Posada’s thoughts. By recognizing the dignity of people who are cul-
turally different, his suggestions (collected in an overlooked essay
which responded to a contemporary anticolonialist pamphlet58 using
legal means), also acknowledged the “European talent”.59 “The con-
stitutive traits of civilization must be detected. These are peoples
working in backward material conditions; undoubtedly ... they are
meek, simple, amicable, sincere and welcoming. Civilization usually
brings about the most disgraceful and shameful vices”.60 Quite an
unquestionable remark. Yet, the law Posada grounded his reasoning
on belongs to our European tradition; it is a law marked by cultural
meanings and functional to a political project producing both winners
and losers. “Isn’t the uncivilized and wild people a real constituted
state legally deserving respect? Isn’t the isolated savage a subject of
law, isn’t he a human being? Do the declarations of human rights, even
without the abstract value ascribed thereto by the French constituent
assembly (according to Rousseau), expressly exclude the races we
deem to be inferior?”61
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Therefore, with respect to the savages, a given political law – i.e. that
created by Europe for Africa through the Treaty of Congo – which
protected, safeguarded, but ultimately subdued individuals, is questioned:

the human being endowed with reason must, first of all, respect the rational aims of his
fellow creatures. He cannot, or rather, he must not destroy them, they ought to be con-
sidered for what they are, as human beings deserving respect; secondly, in his relationship
with the savage, the more civilized being is also the more legally obliged, since legal obli-
gations are directly proportionate to the subject’s rational capacity. In the light of this,
savages’ rights are preserved, and the civilized man is in such a position as to interact with
them even when the savages are in conflict therewith.62

4 LOCATIO-CONDUCTIO ET IURA AETHIOPUM

Even when the savages are in conflict (italics by Posada). His words con-
tain a cautious, though clearly new, reference to the laws of the Indies –
to the old reasoning, by Vitoria, Suárez, and alike, which justified the
American conquest in the name of an Aristotle-inspired sort of sociabil-
ity which turned the protection of commercium among men into a more
than sufficient reason to dominate savages. The reader will certainly
recall the reasoning: everybody is entitled to go anywhere and cannot
exclude from the land (which belongs to all) any peaceful stranger who
does not disturb anyone and does not give rise to suspicions (perigrinari
cuivis quocumque fas est, nefas vero hospitem pacatum neque laedentem,
neque suspectum communi solo excludere63). Things change when the
exercise of such a social interaction, which is so characteristically
human, is rendered difficult: it is then lawful to invade the savages’ terri-
tories (licet ergo, licet sine ulla dubitatione barbarorum fines penetrare,
idque si renuant nulla vel accepta vel merito expectata iniuria, iniqui
sunt64). It is not by any chance that, when the ius publicum europaeum
started circulating along the boulevards of Berlin, the Spanish
Dominican Francisco de Vitoria began his brilliant career as the founding
father of international law.65

Going from Berlin to Vitoria (and always in the light of our analysis
of Guinea), we have entered a world of virtual realities, i.e. of thoughts
contaminated by the cultural filter.66 Bypassing all sense of limitation,
a new form of anthropology, which did even appeal to the shared idea
of the superiority of the white race, was established as a scientific disci-
pline.67 A number of European writers, musicians, and painters dealt
with exotic matters in their famous writings, works, or paintings, thus
both spreading trivial images and relenting tensions endemic to the
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metropolitan conscience through “cultural practices that distance and
‘aesthetize’ their object”.68 And these were neither forms of knowledge
extraneous to law nor artistic passions which did not affect jurists.
Therefore, a new comparative law doctrine, together with a modern
Roman law discipline denying jurisprudence without being after inter-
polations, were now easily mixed with other social sciences, including
anthropology.69 All such disciplines shared the same hidden beliefs and
prejudices. Even the guild of legal historians gave its embarrassing
contribution to colonialism: given its recognized competence in primi-
tive customs and its familiarity with the description of backward polit-
ical regimes, “the study of law’s comparative history offers colonization
its most considerable services”.70

Furthermore, there are a number of mouldy Latin texts which then
began to be re-examined through new editions and studies after having
been long neglected during the Enlightenment.71 The “confessional” way
of considering such texts left little doubt as to the legitimacy of
European expansion, and thousands of venerable pages created and
reproduced images of barbarism which were particularly vivid also in the
colonial period. The Indians subdued by Hernán Cortés and whom
Bartolomé de las Casas tried to save, the blacks of Albert Schweizer or
of Governor Barrera all matched the same model, i.e. the cliché which
pitilessly depicted non-European populations as being, inter alia, indo-
lent, infantile, drunk, coward, mistrustful, superstitious, emotional, and
so on.72 Jurists were well aware of such factors:

the African black race displays its typical traits in Central and Eastern Africa, in Sudan,
in Senegambia and in Guinea: an elongated and compressed skull, narrow at the temples;
flat nostrils, non vertical though leaning teeth, thus lifting the upper lip; short neck, wide
and cylindrical chest; slightly curved feet; black, short and wool-like hair. Such anatom-
ical traits are accompanied by given moral characteristics: an underdeveloped mind [...]
and a great susceptibility. The black being, if left on his own, is hardly able to abandon
tribal lifestyles through civilization.73

Under such a perspective, it mattered little whether the West was inter-
ested in exploring this or that side of the Atlantic and whether its domi-
nation was recent or centuries old: experts could always rely on historical
accounts of colonization – these being a fundamental chapter of all writ-
ings on colonial law – which linked Stanley, Gallieni, or Cecil Rhodes
with Columbus and even with ancient Romans.74

Such remarks ought not to be misunderstood. To stress the conti-
nuity of a given line of thought – the European racial and cultural
superiority – is not to disown the multiple differences between the
conquest of the United States and the exploitation of Africa. Suffice
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it to recall one significant difference: towards the end of the nine-
teenth century, the Western mythical idea of progress – superior polit-
ical structures, modern sciences and medicine, productive economies,
technological innovations75 – had (almost) completely replaced the
missionary vocation of the past. Progress now moved together with a
new universal public law consecrating “civilization” as a “modern
political idea”, which was just as fundamental as the old revolutionary
key words of equality and freedom, and was capable, if necessary, of
subverting them:

progress must not be denied to anyone, whether he be white or black. All individuals
must be allowed to compete with the most noble and intelligent, and must be allowed
to rival in their efforts for the public good and for humanity. However, the limit of
what is rational ought not to be overstepped. Politicians, blinded by false equality,
have forgotten that real differences are nonetheless very important. The state offi-
cial cannot disown psychological factors linked with the hereditary transmission of
given qualities, good or bad, neither can he ignore the impact of race on individual
aptitudes.76

The above ideas are indeed very different; yet, our textual history also
detects some common traits: starting with Acosta, there emerged an
empirical and compared – in other words, modern – ethnography which
connects the late sixteenth century to the late nineteenth century.77 The
Western conception of labour – a biblical curse and a legitimate title for
appropriation, but also a necessary concurrence of forces for the
exploitation of African resources – also includes an unlimited trust in its
civilizing function, which seems to remain unaltered throughout
centuries, and which makes the Jesuit missionaries of the past seem not
that different from modern colonial governors. And what may be said (in
1588) for the American Indians (“these savage nations, mainly the
peoples of Ethiopia and of the Western Indies must be educated like the
Jews [...] they will refrain from any idleness and excess of passion
through a reasonable amount of work and must be compelled to abide
by their duty by striking them with fear”78) may be valid also for Guinea
in 1907: “much must be done on the island of Fernando Póo to submit
the bubis, and one of the conditions required to dominate them, to make
them work and to know the number of people living on the island is to
set up police postings”.79

Only 10 years had lapsed since the Treaty of Berlin; yet, the colonial
social question was already a leading concern of the main European
centre for colonial studies.80 Quite obviously, the cultural filters of the
anthropological adventure came into play: faced with the untamed idle-
ness ascribed to the blacks and already manifested by the Indians, the
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European strategy – regardless of whether it was devised by José de
Acosta or Angel Barrera – consisted in imposing a working regime which
civilized one group of people in order to enrich another, and did not
hesitate to use pre-Enlightenment criminal law, a means to ensure
productivity and discipline.81 The culture of colonialism established a
particular connection between Europe and Africa whereby the whites
brought progress and the blacks paid for it by offering their labour
forces: “civilized and learned cultures have the duty to bring civil life to
human beings living in primitive and wild conditions, and to turn them
into useful and productive men; they also have the duty to discover and
exploit the richness of virgin territories inhabited by the latter, thus
rendering a service to Humanity and Progress and conferring great part
of such richness to the civilizing nation”.82 The lack of Africans’ consent
as to their progress and work did not appear to be a problem. In a similar
context, the rigid defence of mandatory labour, often prescribed by law
and always used in colonial regimes, ended up by claiming to indicate
European esteem for traditional cultures: “colonizers have simply used a
local customary formula corresponding to the local conception of
work”.83 What was ignored, however, was that aversion to work or bad
performance was the natives’ natural mechanism of resistance against
the foreign dominator.84

It was the early twentieth century in the Guinea Gulf; yet, the prin-
ciples conceived for the Indies at the end of the sixteenth century still
seemed to hold ground. At a time when there used to be a European
“common” law with a universal vocation, the American Indians were
seen, if not directly as animals, in any event as miserable, rough, and
inferior people; they had a particular status in a world of privileges and
were classified in the lowest and most defenceless ranks of the social
system. Being victims of their infantile condition, they did not even
enjoy the familiar autonomy which was granted to the poorest or
the “rough” people.85 Three centuries later, another “common” law, i.e.
the colonial law of Berlin, was applied in the African continent. The
archaic categories of “roughness” and misery were no longer used, and
nobody viewed the Church as a civilizing and protecting institution.
Yet, the idea of Africans’ “under age” status was upheld by civil codes
and used by the colonial legislators to subdue the blacks in the name of
their wildness: “savages may be easily assimilated to minors or to indi-
viduals unable to make correct judgements”; they are all disabled and
under guardianship.86 In the name of protection, which no African had
ever asked for, Europe expropriated individual wills: it compensated
more suo Africans’ declared incapacity by compelling them to work.

482 CHAPTER 14

Ch14.qxd  20/4/07  2:56 PM  Page 482



In such a perspective, which saw natives as metropolitan children or as
mentally insane, public international law recycled private law concepts
and extended the latter’s protective measures – protectorate, mandate
or trust – to all exotic populations lacking a defined public apparatus:
peoples thus paid for their political infancy through their dependence
on Western remote motherlands.

Colonial subjects were forced into their proper classification: “the
intellectual faculties of our black Africans are on average limited, this
rendering their autonomy difficult not only in the political world but also
in the private domain”; the expression of their allegedly disturbed will
had to be entrusted to special officials and patronages.87 What mecha-
nisms could guarantee greater submission? Blacks are like children, with
the terrible difference that time does not lapse for them: once Africans
were put indefinitely under guardianship, tropical medicine, grounded
on statistical reasoning, and physical anthropology, conceiving of sexual
development itself as the ultimate limit of intellectual maturity, were able
to determine the mental age of Guinea’s bubis as that of a 12-year-old
child.88

The issue of “work” lies at “the very heart of the colonial problem”.89

There certainly were European workers in the African continent who were
subject to special norms for the whites;90 yet, after the Berlin conference,
there arose a widespread opposition to their presence in Africa, for both
hygienic reasons related to the harshness of tropical weather and for
stronger reasons connected with the dignity of the white race: “Guinea is
not a colony for the immigration of labour. The white worker cannot
live with the daily wage given to the black, his working rate is not similar
to the latter’s, the dignity of his race does not allow him to bow before the
blacks, and he cannot perform a hard job without his health being
damaged”.91 The white workers’ poor biological fitness to tropical
weather was even welcomed as a potential safeguard for races deemed to
be inferior; yet, virtual domination was what actually took place: as a
matter of fact, immigration legislation of the time did not even contemplate
the possibility of emigrating to Africa to work.92

Once again, not Spain alone was concerned with the above problems.
When the International Institute of Brussels became aware of the
changes taking place in the exotic dominions of old European powers
(i.e. when the States which were once objects of colonial domination
began entering the League of Nations), it began devoting its collective
efforts to the Régime et l’Organisation du Travail des Indigènes dans les
Colonies Tropicales.93 Guinea, once again, allows us to examine a com-
mon principle of labour under colonial “common” law, whose enactment
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varied according to the circumstances of each single country.94 In Spain-
dominated equatorial Africa the persistent “labour problem”, i.e. the
shortage of workers in the plantations of Fernando Póo, seriously jeop-
ardized the fate of such a small territory, that had few capitals, sufficient
foreign penetration, and very few resources; however, the colony’s
economic history – the discontinuous grants of land, the risks of cocoa’s
monocultivation, the duty barrier in the Peninsula, the difficult “impor-
tation” of workers from the Kru coast, from Sierra Leone or Biafra –
ought not to conceal the fact that such difficulties were local manifesta-
tions of much wider phenomena endemic to the culture of imperialism
itself.

5 DE THEOBROMATE COLLIGENDO MORE GUINEANO

Now we have come to 1906, Spain still lacked specific legislation on
labour agreements, though the “Temporary Regulation on Native
Labour in the Spanish territories of the Gulf of Guinea” was then imple-
mented in Spain’s tropical territories.95 Being the key element of the
exploitation plan carried out in accordance with the colonial government
through the 1904 organic statute, such a Regulation was a low-profile
metropolitan law with a strong local imprint, its content being entirely
due to the Royal Commissioner Diego Saavedra, a Governor who was
particularly sensitive to landowners’ needs.96 The Spanish Regulation
drew inspiration from the Portuguese legislation which followed the
Treaty of Berlin97 and aimed at guaranteeing sufficient labour on the
island; although it did not attain its immediate aim, it paved the way for
a good number of minor legislations, made “of decrees, orders, bans and
instructions, whose good intentions are frustrated by the congenital
slackness of the people they are addressed to”.98

The decrees issued by Barrera in 1911 are an example, inter alia, of
such detailed governmental provisions driven by “good intentions”. Ever
since then, the African constitution was marked by a similar form of
legislation, “since the legislator better understands the subjects of law
and fully grasps the problems of colonial sociology”;99 yet, it is precisely
through such a modest way of introducing local provisions that the
common principle of hard labour was introduced in Guinea. Such a
principle did not apply to the bubis; according to the 1906 Labour
Regulation, “all residents of the island of Fernando Póo with no prop-
erty, job, legal and acknowledged occupation, or not domiciled in the
social Registries kept by local Councils for this purpose, will be subject
to the guardianship of the Curaduría and will be obliged to work, both
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under contract with private beings and for the state. This rule does not
apply to the bubis, though agreements therewith are not forbidden as
long as they are accepted by the former” (Article 24).

In order to account for such an exception, let us refer back to the
general and straightforward principle: Africans “will be subject to
guardianship and will be obliged to work”. Such a precept entails much
more than two mere propositions linked by a copulative conjunction.
The blacks’ savage nature, coupled with the whites’ obligation to civilize
savages, legitimated the former’s submission to the latter. Ergo, in
European legal terms, the subjection of colonial populations depended
on a guardianship bond, which protected the savages by civilizing them
and civilized them by imbuing them with a work-based productive
culture: in other words, the obligation to work imposed on the Guineans
is the result of their being minors under guardianship.

In the light of the above, the logic behind the Regulation is clear. The
circumstance that such a norm refers to native labour, and that labour is
the main theme of its provisions (Article 24–76), is due to the fact that
the 1906 Regulation hinges upon a protective institution, the so-called
colonial curaduría (Article 1–23; see also Article 77–79), which represents
Spain itself in its capacity of guardian of the savage-disabled. Indian
precedents – an example against nations suspicious of the moral stature
of Spain – were not forgotten, yet the terminology and mechanisms used
came now from “common” colonial law.100 This led to the double aim of
“protection” and “work” – “to protect” natives in order to subdue them
to work – which was typical of Spanish guardians: “such officials’ duties
are to avoid and, where necessary, to punish violence committed by
Europeans on natives, to control agreements between the former and the
latter, in particular salaried labour agreement, which are the most open
to abuse, as well as other similar agreements”.101 As was the rule in
European constitutions for Africa, the line between assisted contractual
wills and violent impositions of labour agreements simply did not exist:
the armed forces of the protective institution were able to ensure the
reasonable behaviour of its most recalcitrant protected individuals.102

Could the bubis still be legally exempt from work, even though in prac-
tice they were under guardianship? Did not the Spanish Authorities’
detailed decrees re-establish the inexorable logic of the constitution,
subverted for the time being by a non-subsequent norm? The presence in
Fernando Póo of foreign labour, which was decisive at the beginning of
the century and which was related to the conception of islanders as phys-
ically and morally weak beings and thus not very useful to landowners,
certainly played a significant role in the original exception: “a rickety and
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degenerated race ... quite a repulsive lot ... with an under-developed
physical constitution”,103 “the disgraceful bubis of the coast are an
inferior race, a race degenerated by alcohol abuse, supporting the whites
with the only aim of gaining some benefits”104 and coming up to a fast
extinction.105 Such remarks are undoubtedly terrible in themselves but a
closer examination is required. Besides oppressive conditions and rough
ethnographic evaluations, the issues of “protection” and “work” are
fundamental in understanding the lack of legally established rights in the
Black Continent.

Let us now leave for a while the legal profile of such non-existent
rights. Let us examine the magazines which we briefly mentioned above
in order to understand colonial legislation. Matters are so clear, and the
network of representations rotating around the Guinean harvesting of
cocoa is so obvious, that any example, just like the following one, may be
used in this respect. It was in 1921, in the presence of the new District
Delegate, D. Emilio G. Laygorri, the city of San Carlos was happily
celebrating the King’s name day. “Quite nicely, during the celebrations,
nearly all the district bubis came to pay homage to their beloved King in
the person of his friendly representative. All united by the same ideal,
colonial people rivalled in expressing their patriotism ... then, as it happens
in families sharing the same feeling, their interest aroused their
honour”.106 We shall later deal with some picturesque aspects of such
patriotic celebrations, but, for the time being, we wish to stress an
ordinary word used by the reporter of such friendly events. Being whites
and blacks united in their vivid love for the Spanish monarchy, the inhab-
itants of San Carlos are, in colonial eyes, a close family, indeed, a family.

The family rhetoric thus provides the framework within which colo-
nial norms could be set. Let us now examine the situation in 1921. On
31 December, Governor Barrera docked at Santa Isabel. He was
returning from Spain and was warmly welcomed by local people.107

“The Local Council has erected a beautiful arabesque arch at the gates
of the city with an inscription bearing the words: ‘Most Excellent Mr.
D. Angel Barrera: to his adopted Son, the grateful people’. The inscrip-
tion underlines the intelligent contribution of the Public Works Officer
D. Francisco Bermejo. In the arch erected by the Company Daughters
of Africa, the simplicity and typical style of the country stand out,
along with the following affectionate inscription: ‘To father Barrera,
the daughters of Africa’: national colours were the main trait of the
lively work”.

Should we despise the repeated use of the above metaphor? All indi-
viduals’ mother was the distant Spanish homeland, which the Governor
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had just visited. He was born there in 1863, precisely in Burgos, caput
Castellae, though he had now been adopted by Santa Isabel, a young
colonial capital. The Governor, who was the lawful son of Fernando
Póo, was himself a progenitor. The so-called Daughters of Africa, who
saluted the arrival of the Governor, were also daughters of Barrera: they
used the same appellation as for their fathers, i.e. papá (daddy). This was
a common usage: during the same celebration, some batukos, tribal
chiefs of the bubis, submissively kissed the Governor’s hands and bent
down at “the feet of their idol, Papá Barrera”. Such pieces of news came
from the colony, but they rapidly reached the homeland.108

The historian must take these repulsive anecdotes seriously and grasp
their juridical meaning.109 The family metaphor, which was so recurrent
in colonial language, was not a mere rhetorical contrivance used by
European consciences to underline both the West’s racial superiority and
its commitment to the political domination of Asia or Africa. Owing to
a discourse which sublimated any kind of inequality, not only was any
potential debate on the rights and freedoms of non-European races
avoided; the family picture also eliminated the conceptual incoherence of
jurists who were compelled to use principles for Africa that were
completely opposite to the ones used for European countries. The
proclamation of the so-called universal political principles, continuously
thwarted on grounds of race, social organization, or development, effec-
tively complemented, by resorting to the “family” image, the state’s
means of dominance, i.e. its protectorate on native peoples or the pro-
tection of its single members. It “ought not to be forgotten” – says Santi
Romano – “that colonial law cannot, by nature, be set up on the same
basis and with the same criteria as metropolitan law. It refers to peoples
who are less civilized than the European ones, for whom a kind of
government similar to the one we had in ancient times is more suitable;
vice versa, it cannot adopt the principles of modern constitutionalism”.

A precise content to the above Italian jurist’s general consideration can
now be ascribed. In more ancient times, even in Europe, the family was
the leading structure of social life.110 Within the domestic setting, which
became the model for republics, there was a paternal power (precisely an
economic one) with a discipline of its own, just as closed to justice as it
was open to religion. Being exempted from any legal control, the family
chief’s decisions could not be questioned. The father’s task was to edu-
cate, correct, and complete the reduced capacities of his children and
wife. Biological links were not decisive in legitimating submission to
paternal authority: familiar bonds compelled non-European men and
women, like domestic servants, slaves, or sons in custody, to abide by
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their white masters’ authority. The family itself was the most important
agency of criminal policy and was responsible if this first circuit of
punishment failed. Through discipline, economy, and religion, the fam-
ily embodied the paradigm of the despotic government, which had been
harshly criticized by enlightened intellectuals with the aim of creating a
different world. Let us just quote the following words by Marquis
Beccaria:

such ruinous and authorized injustices were approved even by the most learned men and
carried out by the freest republics, which deemed society to be a union of families rather
than a union of men. Let us imagine a hundred thousand men, [or] i.e. twenty thousand
families, each of the latter being made of five members, including the chief representing
it: if the association is created for families, there will be twenty thousand men and eighty
thousand slaves; if the association is made of men, there will be a hundred thousand cit-
izens and no slave [...] Such conflicts between family rules and the republic’s fundamen-
tal rules give rise to another set of contradictions between domestic and public morals
and also bring about a perpetual conflict in the soul of each individual. The former
inspires submission and fear, the latter courage and freedom; one restricts charitable acts
to a small number of people with no spontaneous choice, the other extends them to all
human classes.

“This shows how limited most legislators’ points of view were”. Such
words need not be further analyzed, since their mere quotation allows
us to grasp the political (or antipolitical, if you like) spirit embedded in
the old domestic setting.111 Such considerations do not distract us from
our main concern, i.e. colonial work. The family entails both working
under submission and disciplinary powers not subject to law: hence, it is
by examining the dogmatic meaning of familial metaphors that we can
truly appreciate the central role of work in colonial constitutions.112 At
the time and place which were object of the Treaty of Congo, the above
ideology legitimated the exertion of a very old patriarchal power, and
familial bonds were used to submit equally (no matter whether labour
was private or public) prudent domestic servants, efficient officials, and
exploited workmen. We shall not deal either with the conceptual
changes which affected labour agreements when Europe took hold of
Africa,113 or with the labour relationships effective in the colonizing
countries.114 What is important, and thus particularly illustrative on
colonial work, is that our forefathers believed that work was to be tech-
nically conceived of not as a civil law obligation, but rather as a chance
of collaborating with capital, which hence found its meaning within the
institutions of family law.115

We can therefore understand the meaning of those “amorous” figures
which occur from time to time in our texts. Suffice it to think about the
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plural use, in any European language of the late nineteenth century, of
the innocent word colonia: this Latin word, through its underlying mean-
ings of abandonment and dependence, could equally be applied to indus-
trial factories, forsaken pupils, or prisoners, all these being potentially
redeemable through a good measure of work.116 Being viewed both as a
child before the law, as a being to be civilized, and as a worker, the
African had both an infantile condition as well as a worker’s status,
which ultimately led to his double submission: even the most humble
white man, exempt from any kind of protection, was always better than
the most proud bantu labourer. The European governor was both the
natives’ father and master. Colonial policy turned into a labour issue and
colonial law was but a set of instruments used to force the black to
produce to the white’s benefit.

6 SI VIS PACEM, PARA BELLUM

Behind the “disabled” beings’ backs, Guinean whites devised a number
of strategies arousing rivalry among tribes – divide ut regnes, as it was
said117 – and aimed at instilling the need for money in the blacks’ minds
through artificial consumption habits: the mark of civilization, which
coincided with the adoption of clothes, had more to do with money and
wages rather than with the development of delicate, moral, or decent
feelings.118

Quite recently, luckily, thanks to the Colonial Department [of the Ministry of State],
which has fought off the suggestions coming from scrupulous souls and female hearts
[...], a new direction has been given to colonial politics, this being called ‘of attraction’;
ever since the most illustrious Governor, Don Luis Ramos Izquierdo, implemented a plan
of military action for the effective occupation of Fernando’s island, thus establishing mil-
itary postings, calling the botucos to its attention and obliging them through force to
account for their failure to comply with orders, establishing the obligation to work, curb-
ing the use of alcohol and using other means typical of governments [...] ever since then,
the impact of our sovereignty on the colony has been sensibly increasing, and the rural
situation has been notably improved since the number of labourers has been timely suited
to the number of plantations.119

This was the kind of story told (with the greatest sang-froid) about
Guinea. Thus: “si vis pacem, para bellum”. Such an expression – first
employed by E. d’Almonte when speaking to an audience of geographers
about the “inhabitants of Spanish Guinea, viewed in their status of
Spanish subjects”120 – united the new Spanish approach towards
natives with both the public expression of colonial interests and colonial
military organization: despite their differences, these stances were all
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connected – not only in terms of simultaneity – within the final aim of
compelling such “Spanish subjects” to hard labour. In the Guinean press,
however, the voice of the old but still forceful Labra, a Member of
Parliament, occasionally resounded; speaking to the Cortes, to whomever
was still interested in listening to him, he argued that

a Colony is not an estate, a garrison, a place for arms, a religious mission or a
monastery [...] A colony is a civil society, governed by normal laws, identical to the
Metropolis in its basic features, in its unity of law and civil freedom, whose progress
must be guaranteed by individual expansion and safety, by the readiness and compe-
tence of Administration, by the progressive consecration of the autonomist principle
with respect to local culture and means, and by metropolitan Public Powers’ attention
to the Colony’s needs and requirements and to the universal progresses of Political
Economy and International Law.121

Such an ideal model, however, did not prevent Spain from losing its
beloved Cuba and was contradicted, as never before, by Guinean institu-
tions and facts. Moreover, without expressly mentioning the colonized and
by implicitly referring to the different situation of the lost Antilles, Labra’s
references “to the Colony’s needs” implied, when referred to Guinea and
despite his likely intentions, the dangerous universal public law principle
whereby all extraordinary actions by the state are legitimate: the state is
thus seen as “such a particular subject that, if its preservation and existence
require individual rights and existing laws to be breached, its extraordinary
acts are justified in the light of the country’s needs ... ‘Salus populi suprema
lex esto’”.122

“Exceptional law is applied only when there is an exceptional situa-
tion, and it can never constitute a new kind of ordinary law.”123 Yet, in
Africa, where every exception was the rule, such timid warnings were not
followed. The Guinean Boletìn provides an example in this respect.
Without paying much attention to the role of the trustee, who is a medi-
ator in the contractual ambit, the new provisions on individual labour
(1907) were completed in 1908 by setting up the Colonial Guard, this
being arranged by the Governor responsible for the bubis’ mobilization,
i.e. Sir Don Luis Ramos-Izquierdo. Thanks to the Guard, Spanish
domination could be extended to tropical peoples and territories, and
labour could be imposed through violence: from the very beginning, the
cult of work and love for the King and the Spanish Homeland – one
along with the other – were the Guard’s key concerns.124

Just when Barrera was about to commence his long governing expe-
rience, a bloody strife, i.e. the rebellion of the Balachá (often men-
tioned in decrees and provisions) was the reason for the enactment of
harsh military measures to be applied to the recruitment of labourers.
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Such violent events were stirred by the 1910 decree on individual
labour, whose terms (“to attract bubi inhabitants to the hardship of
labour and thus civilize them within the social order”) were very simi-
lar to the ones we have already seen.125 During the “facts of San
Carlos”, which took place in an area where the presence of claretianos
was particularly strong, the bubis fought against hard labour; the press
preferred to disguise such events as fights among natives to conquer
power in local tribes, which supposedly led to the killing of an innocent
(white) chief of the Guard; the death of the rebellious tribe chief,
which supposedly happened as a result of fortuitous gun shots, and the
destruction of his houses were described as a “weakness of Spain ...
towards them [the black]”. Quite luckily, the united forces of guards
and colonizers (Anglo-Saxon and Catalan names abound in the expe-
dition, for example “Dn. Maximiliano C. Jones, Dn. Juan Bravo, Dn.
José Bronn y los Srs. Faura, Baide, Roig, Macmen, Ramón, Vila, Clark
y Lues”) were able to tame, after several days of confusion, the modest
rebellion.126

“The mountain has given birth to a mouse”, as will be said;127 the
bubis’ war was extensively dealt with by the Boletìn in the following
months. “The problem of labourers may be resolved through sheer
willingness, patience and energy, ensuring by all possible means that
the bubis work; I believe it necessary, for such a purpose, to set up police
postings”.128 Given Governor Barrera’s extensive intervention on the
conditions of the territories, his determination in applying the colonial
constitution was quite foreseeable, so much so that the 1911 decree on
bubis, rather than being the continuation of the plan started by Luis
Ramos-Izquierdo, became the legal expression of the Governor’s
personal belief: the colony could be governed only through patriotism,
through an iron hand and by obliging the natives to work.129

In the absence of political rights and civil participation, only a number
of spiritual values was in force in Guinea, namely those embodied by the
King of Spain. In this respect, let us examine what was reported about
Santa Isabel in 1921.

Echoes of the Celebrations for the King. In the previous issue, we did not have a chance
to describe, for want of space, the fantastic Civil-Military Parade which took place on
occasion of the celebrations held for our August Sovereign’s name-day; we will now com-
plete the description by providing our indulgent readers with a general illustration of the
symbolism and allegories of the artistic carriages that, through two endless lines of
natives carrying Venetian lanterns, paraded through the town’s main streets. The first of
these beautiful carriages, pulled by seven vampires and guided by a Cupid, represented
our Homeland, tightly embracing our prestigious Army and our heroic War Navy, and
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folding men’s labour, which is a source of honesty and wellbeing, in its arms. The noble
and beautiful figure of our August Sovereign which nicely stood out on a big drum,
adorned with frills of the national flag, placed between the images of a castle and a lion,
completed and topped the whole carriage, which was both fantastic and artistic. The
second carriage was less allegoric, though equally artistic, and represented the Command
of the Colonial Guard in such an artistic and accurate way that it was like filigree. On the
25th day, at half past four p.m., a lively, contended and interesting football match took
place in the field near the telegraph. There was a team of European gentlemen and
another of natives; the former, which was indeed very clever, won the match. Our most
sincere congratulations.130

Such patriotic games among youngsters (i.e. among colonized African
natives), illustrated by ineffable graphic evidence,131 bring back our
attention to the conceptions we have dealt with above and which may
apply also with respect to the deployment of the Guard and the bubis’
obligation to work. The happy Guinean tribes (of course native subjects,
as demanded by the colonial constitution132) conferred liveliness on the
celebrations whilst also guaranteeing safety to the European organizers.
Yet, there were other reasons behind the black guards’ escort of the royal
carriage parade: a coach pulled by vampires [!] which united, under a
rough image of Alfonso XIII, oil-painted on a drum [!!], the images of
the Motherland, of the Army and Navy, which are undoubtedly Spanish
images, embraced to the image of Labour (in truth only African labour).
“Members of the Colonial Guard”. For instance, the “authorized native
chiefs” Cayetano Cien Duros, Antonio Asombra Cánovas y Manuel
Mochila Morral, who received medals (though not a pension) thanks to
their “merits in military operations carried out between August 5 and 12
to punish the Ysen tribe (District of Bata) for its rebellious behaviour
against Colonial Authorities”,133 and all colonial guards “are entrusted
with the task of defending such feelings of love for the Motherland,
willingness to work and obedience among natives inhabiting the areas for
which they are responsible”.134

Love for Spain and work in Africa. Even without such an explicit
textual support, it is not difficult to grasp the meanings of the rough
Hispano-Guinean iconography. The hard labour imposed by the armed
forces of a faraway motherland was the result of the same European
culture, supposedly a “source of honesty and well-being”, received willy-
nilly by the bubis of Fernando Póo. Lacking rights and legal capacity,
bound to work only on the grounds of being “Spanish subjects”, all
natives were sons of the King (represented in his walk around Guinea),
and were also vicarious sons of the real representative, of the Rear
Admiral and of the Governor.135 Love, respect, and services were owed
to their royal father Alfonso XIII. His illustrious proxy, papá Barrera,
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instilled such precepts through a number of celebrations, paid by him-
self,136 and at the same time demanded obedience to such precepts
through orders and decrees, thus enriching colonial landowners.137 Since
Barrera’s corrective powers were exerted with respect to “sons” deemed
to be minors, such powers were unlimited: through the support of local
canon law, such an exertion benefited (“I curtly do them justice, leaving
sentences and allocutions aside ... I punish them ... with respect to the
two things that they value the most: their money and body”138) local
landowners. The reason behind Spain’s presence in Guinea was a
patriotic obligation to work. Under such an economic and not simply
etymological perspective, governmental provisions on labourers went
well beyond the harvesting of cocoa and thus made up the African
constitution itself.

7 PRAESTANTIA LINGUAE LATINAE

The colonial constitution is the colonial occurrence itself. “Upon
commencing the harvest of cocoa, it is customary for the Governor to
publish a provision whereby all natives who are neither landowners nor
have any means to live on or any acknowledged occupation, are com-
pelled to register to work as farm labourers. Such a decree is an effective
labour regulation, whereby the rights and obligations of masters and
labourers are defined; the elderly and minors are exempt from such an
obligation, just like women, although contracts may be made with the
latter as long as they voluntarily offer their services”. Given that, accord-
ing to the temporary Regulation of 1906, the hard labour of bubis is
prohibited, local circumstances require labour law to force the latter to
make agreements with landowners. Although the organic Regulation of
1904 provides Governors with the instruments needed to suit law to the
colony’s local needs,139 the measures enacted by Barrera and its immedi-
ate predecessors (such as the Real Orden ratifying them) need not even
to appeal to such a regime to legally justify the denial of the blacks’
contractual will.

Some antiliberal conceptions typical of the rule of law resounded in
colonial provisions and were easily implemented in Africa: the 1906
Regulation and the 1904 organic statute consecrated freedom, which,
however disappeared (thanks to the providential intervention of the
“Government’s authority”) when peaceful citizens turned into “disturb-
ing elements”.140 Such antiliberal arguments drew inspiration from the
“legendary decree of the Roman Senate: Videant Cónsules, ut ne [!] quid
detrimenti Respublica capiat”.
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The Latin maxim leads us to our conclusive remarks. It is 1912. A
Royal Order for the Guinea Gulf was enacted in Madrid and signed in
San Sebastián.141 On such a historical occasion, at such geographical
latitudes, it may be argued that the Roman Senate and People were only
a dim recollection in a crumpled school book. The legal reasoning of the
Spanish legislators, entrusted with the embarrassing task of suppressing
those civil rights which they had recently granted, resorted to addressing
the bubis in some mysterious words from a dead language.

Such a language, however, was actually not so “dead” in this case. Let
us just recall what follows. “The Senate has established that the Consul
Lucio Opimio shall take all required measures to ensure the republic
does not suffer any damage”.142 “The Senatus Consultum has decided
that Consuls C. Marius and L. Valerius shall summon the tribunes of the
people and the praetors, whom they consider to be necessary, in order to
preserve the power”.143 Further examples are not needed.144

Videant consules. Such two words were first pronounced in a precise
moment in time, they were repeated throughout a long literary tradition,
and were finally preserved in the libraries containing great texts by emi-
nent learned men. Twenty centuries after having been first pronounced
and written, these ancient words on the extra ordinem defence of the
Roman Republic were exhumed to compel natives of Spanish Equatorial
Guinea to work. Ancient expressions were used to support extraordinary
powers; classical Latin expressions were incorporated in the “Royal
Order” enacted for Guinea and justified the antijuridical measures
enacted by the Governor. From Spain to Africa, it seems that some
principles of the colonial constitution could be expressed only in Latin.

The Latin language is something more than a constitutive element of
our deepest culture and is more than a solid support of law. It is a
hypostasis of culture and an expression of dominance. Throughout the
centuries, a Latin upbringing has drawn a line between the European
male child’s family life, under the dominance of the mother and of mater-
nal languages, and the social life of the white adult who, together with
other individuals in an exclusively male world, united the social category
of the economically successful man with the Latin language. Different
educational practices of body punishment hinged upon the teaching of
some texts, which were learned through blood: physical pain was wanted,
rather than a mere threat, which stimulated memory and tamed individual
will; a school of vigorous behaviour and a doctrine of virility were
upheld. Moreover, were not the Latin protagonists of violent battles – the
destruction of Carthage, the bloody fight between Opimio, and Caio
Gracco, Cicero’s attacks at the traitor Catilina – (told over and over again
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in texts teaching Latin), real heroes, demigods, or supermen? Being
agonistic and male, being an instrument of initiation to the secrets of a
long tradition reserved only to state representatives, Latin represented
the transition rite practised by European cultures.145

This ideology was not perceived by its victims; nonetheless, the white
warrior leaving Berlin to conquer Africa appealed to twenty centuries of
Latin as if this were a very useful weapon. As a matter of fact, before the
beginning of the African adventure, to speak Latin was tantamount to
possess knowledge: it was necessary to the liturgy whereby God was wor-
shipped, to gaining access to the dominant culture and to the beginning
of any professional activity. When the African adventure was embarked
upon, the ancient language was but a subject matter of philology, the
Western world being dominated by vulgar idioms. The new turn of
events, however, led Europeans to claim that “in a nation with a Latin
race such as Spain, which possesses a rich and harmonious idiom, with
an incredible number of words and sayings of Latin origin, in a nation
proud of its classical traditions ... the weakened interest in Latin studies
cannot be taken light-heartedly; not only is such a study the foundation
and principle required to know and correctly use the Castilian language
... but it is also the only means to have access to the treasures of the
Past”.146 But despite such thinking, a new culture, which was not
grounded on the cult of martial virtues but rather on the proclamation
of rights, started viewing Latin as a mere slang used by a decadent
priestly class: “it is about time that public teaching satisfied the needs of
modern life and had as its main aim the upbringing of Enlightened
citizens rather than Latin rectors”.147

With the Restoration, Latin in Spain once again began affecting
education. Attention was paid to Cicero and to his first Catilinaria, to
the solemn maxim which places the preservation of the Respublica above
all other considerations: such a maxim was taught, inter alia, to a young
citizen of Burgos, the future Governor of Guinea, and to other adoles-
cents, who later became councillors of the Ministry of State.148 Not sur-
prisingly, however, other neo-Latin and neo-Germanic languages were
taught in Africa. In Guinea, the state official subscribing labour mobi-
lization was also responsible for subscribing the teaching programme to
be applied to colonial public schools: “Castilian Grammar and Spelling
Principles” were taught, attention was paid to “Notions on the harvest-
ing of coffee, cocoa, cotton, vanilla and other products typical of such
intertropical countries”; Latin was not mentioned at all.149 Once again,
the colonized’s will was blatantly ignored: “we want to have more than
what we have today. That is, our children want to be taught to read and
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write, to carry out a job. In this manner, our children will be able to earn
a living under the Spanish flag. Today, instead of learning what is
needed, children are taught to climb up bamboos, to fish and do other
things which we are not lacking in”.150 Any theoretical formation or any
more elevated form of access to Western culture were kept at the margins
of the colonial constitution: “teaching to natives must refrain from being
too book-based, too ‘intellectualistic’ ... Teaching is aimed at both edu-
cating and instructing natives ... For this purpose, school programmes
and timetables must devote ample room to the leçons des choses and to
the manual and professional training of pupils”.151

Leçons de choses, when civilization was at stake. Such an aim was
attained, for many generations, by the Spanish Motherland in Guinea.
“Are we Spanish?” – the teacher used to ask – “We are Spanish by the
grace of God”. “Why are we Spanish?” – he insisted – “We are Spanish” –
answered the boys – “because we were lucky to be born in a country
called Spain”.152 A “flourishing and peaceful future” was envisaged in
tropical lands, whose richness and well-being were guaranteed by Spain
and the Latin language.

8 CONCLUSIONS

Let us now conclude our study. The reading of some exotic texts, which
are so eloquent on the fate of the liberal rule of law in the African
continent, rather than illustrating the terribly weak foundations of the
institutions brought about by the decolonizations of the 1960s and
1970s,153 provide us with a very clear picture – pitiless in its clarity – of
precisely that political form as it exists in Europe. After all, only a
Western analysis from outside Europe, once its picturesque orientalisms
have been spotted, can thoroughly study our local culture.

The first element of such an analysis brings us to the “age” of moder-
nity. The history of the rule of law as a form of state, i.e. the history of
modern legal and political culture in general, presents an aggregate of
both old and new facts, ideas and projects, marked by deletions as well
as continuities: lower chambers resulting from an ever-enlarging
electoral body and coexisting with upper chambers where nobility
maintains (hardly disguised) secular privileges; monarchies striving to
share sovereignty with national subjects; the flaunted triumph of public
transparency in the political and legal world together with the peculiar
preservation of the arcana imperii: in other words, the persistence of the
ancien régime, as in the well known title of Arno J. Mayer’s work.154 This
persistence becomes overwhelming (as it is expressed, e.g., by Santi
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Romano’s honest contributions) whenever the European state turns into
a colonial metropolis. The dramatic adventures of crowned heads in the
African continent – such as the geographical curiosity and the economic
interests of Leopold, King of Belgium155 – is not only a terrible example
of “persistence” but also a metaphor of a very old politics incompatible
with pure rules of law.

The second thought that strikes the observer of the African reflection
of the European state refers to space, this being simply meant as the
element that affects – and circumscribes in legal terms – any legal system.
Let us put it more simply: the recently underlined paradox between
tradition and modernity is reflected in the tension within European law
between universalism and localism. Under this perspective, the age of
imperialism appears also as the age of a science of law, i.e. of the
supposedly universal meaning of dogmas and categories which undoubt-
edly contrast (govern, coexist, fight) with national legal definitions. In
some cases, the specificity of legislation is in line with the universality of
law (and thus the aspirations surface that support modern comparative
law); in any event, colonial law provides in my view a very interesting
subject for the analysis of the circulation of different models and experi-
ences within an institutional area created, strictly speaking, by the
succession of international treaties.156

Thirdly, the latter adjective allows us to underline the existence of a
very wide scope of action of the rule of law even where its legal reference,
which is conceptually inevitable, does not appear at all. We owe the
public law jurist Allegretti the historiographic merit of stressing how
liberal foreign politics remained tied to the terrible logic of the “reason
of state”; while the passage from the ancien régime to the new modern
order deeply affected the distribution of political competences among
constitutional organs, it left the goals and the spirit of the state’s inter-
national action unaltered.157 This door (it is up to the reader to say
whether open or closed), which is the only way to the African experience,
conceals either very ancient institutions (such as slavery or forced labour
in colonies) or overwhelming “family” logics (such as the protectorate of
peoples and the “condition of minority” of non-European races).

The history that follows is well-known. The old colonial powers, after
the First World War (a colossal conflict which witnessed the fall of many
crowned heads), conceived of a new kind of state, where new institutions
– democracy and rights158 – resolved (as best as they could) the dilemma
of power. Such a state triumphed in Europe, for the time being, precisely
when colonialism in Africa was coming to an end: it might be wondered,
however, whether this laid the best foundations for political autonomy in
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the African continent, the latter being wrapped up in the quasi-legal (or
not legal at all) net of the old rule of law (as demonstrated by the example
of Guinea, daughter of a Spanish motherland jealous of its “parental”
power).
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CHAPTER 15

IS CONSTITUTIONALISM COMPATIBLE WITH ISLAM?
Raja Bahlul

515

1 INTRODUCTION

The object of this chapter is to discuss the meaning that “constitu-
tionalism” has (or may come to have) in the context of Arab-Islamic
political thought. Other terms which have sometimes been used as
equivalents of “constitutionalism” in Western languages include “rule
of law”, Rechtsstaat, and état de droit. Some of these terms have natural-
sounding equivalents in Arabic: thus dawlat al-qanun will do very
nicely for Rechtsstaat, and hukm al-qanun for rule of law.
“Constitutionalism”, however, has no readily identifiable Arabic
equivalent.

In Western political thought, terms such as “constitutionalism” and
“rule of law” have come to express richer and more complex meanings
than are suggested by etymology or mere juxtaposition of words. This is
usually the mark of terms and concepts that have come to play a pivotal
role in the theory of the subject matter in which the term is used. Such
terms invariably carry a greater semantic burden than is suggested by
their linguistic derivation or by the sum of their parts.

The same cannot be said for the equivalent terms used in Arab-Islamic
political writings. But this need not mean that Arab-Islamic political
thought does not know what constitutionalism means, or that it is con-
ceptually unequipped to deal with the issues that constitutionalism
addresses. On the contrary, a concern with ruling in accordance with the
law, the people’s right to oppose unjust rule, liberties which rulers are not
permitted to infringe, have existed in Arab-Islamic political thought
since the earliest times.

There is much to be said for discussing the meaning and role constitu-
tionalism has in Arab-Islamic political thought. Firstly, a discussion of
this type can help us make sense of (or at least thematize) some of the
concerns that are being expressed by Arab and Islamic political thinkers.
Secondly, the concept of “constitutionalism” has come to be regarded as
extremely important, as far as Western political thought is concerned.

P. Costa and D. Zolo (eds.), The Rule of Law: History, Theory and Criticism, 515–542.
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This invites us to wonder about its universality, since concepts that are
truly fundamental should not be (are not normally) of mere local
relevance. Thus discussing the meaning and possibility of “constitution-
alism” in Arab-Islamic thought may function as a partial test for the
universality of this concept.

In Section 2, I shall first go over the meaning of “constitutionalism”,
as the term is used in contemporary Western political thought. Then I
shall go on to raise the question of whether we have any reasons to think
that the concept of “constitutionalism” (as the term is used in Western
political writings) has any meaning as far as Arab-Islamic political
thought is concerned.

In Section 3 I shall proceed to discuss the foundations of constitu-
tionalism in Arab-Islamic political thought. As we will find, this
constitutionalism can be said to rest upon “theistic” foundations since
they bear primary reference to divine law and revelation. But the theism
manifested by Islamic thought is not homogeneous. It is possible to
distinguish between two varieties of theism. The Ash’arite variety has a
voluntarist outlook, which is almost devoid of rational elements. The
Mu’tazilite, on the other hand, follows an objectivist line of thought, and
is well known for its rationalism. Both outlooks can be used to establish
foundations for constitutionalism in Islamic thought.

In Sections 4 and 5 I discuss the scope of Islamic constitutionalism by
looking at the topics and themes relevant to it, and which have been
touched upon by Islamic writers. Section 4 will deal with the different
individual rights and the protection that Islamic laws may be expected
to offer (according to the Ash’arite or Mu’tazilite readings of Islamic
law). These rights will be compared with international schemes of
human rights. Section 5 will examine the meaning and possibility of a
doctrine of “the separation of powers” based on Islamic premises, stop-
ping to consider the views of some “Islamic democrats” on this topic,
which has only recently become an object of interest in Islamic political
thought.

In the concluding section I shall try to close some of the remaining
gaps in the Islamic discussion on constitutionalism. It will be
suggested that critics of the Islamic conception of democracy and
constitutionalism often base their criticism on the assumption that
belief in secularism is required for the possibility of these institutions.
This assumption can be questioned, and in fact has been questioned
by some Islamic writers. I will therefore conclude that the current
Islamic conceptions of democracy and constitutionalism need recon-
sideration.
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2 THE MEANING OF CONSTITUTIONALISM

Unlike some other concepts which play an important role in contempo-
rary Western political thought (e.g. democracy), the concept of constitu-
tionalism is not “essentially contested”.1 However, difficult questions
continue to be raised about the consequences of constitutionalism for the
functioning of democracy, and the extent to which constitutionalism can
be seen as imposing restrictions on liberty of ordinary citizens, govern-
ment officials, even of future generations. However, this debate takes
place within a framework of broad agreement on what constitutionalism
basically means.

According to Jon Elster, “constitutionalism refers to limitations
imposed on majority decisions; more specifically, to limitations that are
in some sense self-imposed”.2 Dario Castiglione, on the other hand,
defines constitutionalism arguing that “it comprises those theories which
offer a series of principled arguments for the limitation of political
power in general, and of government’s sway over citizens in particular”.3

Some writers prefer to understand constitutionalism by reference to
the nature of constitutions, as the term invites us to do. Thus C.R.
Sunstein introduces the meaning of constitutionalism by reference to
constitutions, which “operate as constraints on the governing ability of
majorities”.4 In the same vein, Elster attributes to constitutions two
functions: “they protect individual rights, and they pose an obstacle to
certain political changes which would have been carried out had the
majority had its way”.5

No matter where one chooses to begin, the basic idea that appears to
underlie constitutionalism is that there should be checks and limitations –
and means for checking – on the political power of those who are in a
position to abuse it, if they were to have their way. Of course, in order to
have an effect on the way political power is managed, checks and limita-
tions have to be proclaimed, or otherwise impressed upon society. In
modern times, this has come to be accomplished increasingly by means
of written constitutions, which seek not only to “protect” the people
from the state, but also to regulate the operation of the state so that the
power of the state is “internally controlled”. For these reasons, I shall
discuss Islamic views on constitutionalism in terms of the following
characterization proposed by Jan-Erik Lane:

Two ideas are basic to constitutionalism: 1) the limitation of the state versus society in
the form of respect for a set of human rights covering not only civic rights but also polit-
ical and economic rights; 2) the implementation of separation of powers within the
state.6
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These two ideas are not unconnected. According to Lane, the former
functions as an “external principle” which restricts state power with
respect to civil society, while the latter functions as an “internal princi-
ple” which ensures that nobody (either as an organ or as a person) in the
state completely prevails over the others.7

As we have seen, there are no exact equivalents within Islamic intel-
lectual history for concepts such as separation of powers, human rights,
and civil society. This makes it easy to understand why some students of
Islamic thought may feel unsympathetic about looking for the grounds
for constitutionalism in Islam. They see it as yet another attempt to
subject Islamic thought to the categories and concepts of Western
thought.

Of course, the charges of “hegemonic Western discourse” have to be
met and rebutted (if possible) on their own grounds. However, in general,
there are no a priori reasons to expect Islamic political ideas to be utterly
dissimilar to those which have been expressed in Western political
thought. On the contrary, there are reasons for expecting similarities and
points of correspondence between these two intellectual traditions.
These reasons hinge on two powerful considerations.

Firstly, both cultural traditions have been shaped by the operation of
monotheistic faiths that can be considered to be “sisters” in more than
one sense. Judaism, Christianity, and Islam belong to the same Near
Eastern spiritual tradition. They speak the same religious language, even
when they disagree on points of doctrine. Secondly, both cultural tradi-
tions have absorbed a large dose of Greek thought, which has survived
(in different forms and to different degrees) right up to the present day.

These two reasons should constitute a strong enough basis for seeking
similarities and areas of correspondence. Islamic thought has always
been closer to Western thought than to Eastern intellectual traditions.
This can be asserted on the sheer strength of historical influences and
intellectual contents, regardless of one’s position in the “hegemonic
Western discourse” debate, as abstractly understood.

Still, these factors alone cannot allay our doubts about the meaning-
fulness of the concept of constitutionalism in the context of Arab-Islamic
political thought. However, a rapid overview of the discussions that have
taken place among Islamic thinkers (and others) about the notion of “divine
sovereignty”, as well as the causes which underlie demands for the applica-
tion of the Shari’a (Islamic law), should prove the viability of the idea of
seeking to understand constitutionalism in Islamic terms.

Consider the notion of “divine sovereignty”, which is popular among
many Islamic thinkers and young intellectuals. How should we understand
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their proclamation al-hakimiyyatu li-Allah, which may be roughly rendered
as “sovereignty (rulership) belongs to God”? Bernard Lewis maintains that
“the Islamic state was in principle a theocracy, not in the Western sense
of a state ruled by the Church and the clergy [...] but in the more literal
sense of a polity ruled by God ...”.8

Lewis’ explanation paves the way for viewing the Islamic polity as a
despotic state, for God is hardly the sort of ruler who could be held to
account for His actions, or who would need to consult with any of His
subjects. However, the Tunisian Islamic thinker Rachid al-Ghannouchi
offers a more plausible explanation of “divine sovereignty”, with the
additional virtue of relating this notion to our current concern with
constitutionalism. According to Ghannouchi,

Those who proclaim that sovereignty belongs to God do not mean to suggest that
God rules over the affairs of the Muslim community directly, or through the clergy.
For there is no clergy in Islam, and God cannot be perceived directly, nor does He
dwell in a human being or an institution which can speak for Him. What the slogan
“sovereignty belongs to God” means is rule of law (hukm al-qanun), government by the
people.9

The idea that Islamic calls for “divine sovereignty” and the application
of the Shari’a should be understood as nods towards constitutionalism
(or an Islamic version thereof) is not an instance of wishful thinking on
the part of those inclined to view Islam sympathetically. The idea has not
been lost on the more astute Arab secularists, such as Amzi Bisharah,
who claims that in times when social consciousness takes a religious
form, calls for the application of Shari’a may express a democratic
tendency, or at least an opposition to despotism, simply because Shari’a
rule implies restrictions on the exercise of political power over and above
the mere will of rulers.10

Remarks by Ghannouchi, Bisharah, and others11 indicate that it may
be possible to find elements of constitutionalism in Islam. These
elements can be expressed by means of modern terms, such as “rule of
law” (as opposed to the “rule of men”).

Of course, constitutionalism does not reduce to the simple idea of
legality, or to the mere imposition of restrictions on the power of earthly
rulers. For these ideas, noble as they may be, can be undermined by other
elements implicit in the tradition, which could make the claim to consti-
tutionalism rather pointless. This will be dealt with in due course. The
most suitable starting point is inquiring about the place of the law in
Islam. Such an inquiry will hopefully provide us with some insights
about the Islamic constitution, and the constitutionalism which it
implies.
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3 FOUNDATIONS OF ISLAMIC CONSTITUTIONALISM

Constitutionalism refers to the concept of law, inasmuch as it requires
that the conduct of different organs of state vis-à-vis the citizen, as well
as between each other, be regulated by laws or rules (which may or may
not be written down). For this reason it is convenient to begin our
inquiry into the possible foundations of constitutionalism in Islamic
thought by finding out what Islamic law really is, and by determining the
place it holds in society. It is here that we would hope to discover the
foundations of constitutionalism, or a certain version thereof, in Islam.

A statement by Mawdudi, an influential Islamic theorist of modern
times, indicates that Islamic thinking does not draw a line between the
laws which govern the system of nature (considered as mere physical
reality) and the laws which govern (or ought to govern) human affairs in
society. To the Muslim thinker all laws, ultimately considered, are God’s
laws. In a statement which is reminiscent of Aquinas’s distinction
between eternal law and divine, revealed law,12 Mawdudi says:

From the moment of their conception to the very last day of their lives, human beings
are completely subjected to God’s natural law, unable to break it, or to go against it.
Those who believe in divine revelation must also believe that God rules over the volun-
tary part of our lives as well as the involuntary part, and the universe in its entirety.13

If we put aside the laws which govern the motions of the planets and
other parts of physical reality as irrelevant to our purposes, we are left
with those portions of God’s law which are collectively referred to as
Shari’a. The Shari’a, as understood by many Islamic thinkers, is all-
encompassing, taking into purview all acts that human beings are capable
of in society. In Mawdudi’s words:

[Shari’a] judgments of good and evil extend to all parts of our lives. They cover religious
acts and duties, as well as actions undertaken by individuals which reflect their way of
life, morals, customs, manners of eating, drinking, attire, speech, and family affairs.
They cover social relations, financial, economic and administrative matters, rights and
duties of citizenship, organs of government, war and peace, and relations with foreign
powers. [...] There is no part of our lives where the Shari’a does not distinguish between
good and evil.14

Presumably, it is in the rich and varied field of Shari’a that we would
expect to find elements of an Islamic constitution, as well as of a consti-
tutionalism to be defined in reference to it. This is a legitimate expecta-
tion, which is supported by the fact that Islamic thinkers often view the
Shari’a as a constitution of sorts. Hasan Turabi, for example, thinks that
“Shari’a is the higher law, just like the constitution, except that it is a
detailed constitution”.15 Mawdudi himself believes that the “unwritten
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Islamic constitution” already exists, and that it is only awaiting efforts to
codify it on the basis of its original sources, which are identical with the
sources as the Shari’a.16

In the next two sections of this chapter I shall discuss the various
constitutionalist themes that can be found in Islamic thought, but first
we must examine the basis of the obligatory character which laws have
in the Islamic view of law. If we are to arrive at an Islamic view of
constitutionalism, we must not only determine the type and number of
laws considered to be relevant to constitutionalism as it is understood in
the West, but we must also inquire into the rationale which underlies
these laws. For, this will give us an insight into the normative character
of the laws, the attribute which is needed to provide a situation of
obligation towards the law, as opposed to coercion.

There are essentially two schools of Islamic thought which deal with
the question of sources of moral obligation.17 We do not speak here of
moral obligation in general, but of the moral obligation to obey the laws,
and to engage in practices which touch upon different aspects of our life,
both private and public. These may range all the way from the duty to
help a needy wayfarer to the obligation to obey those who are in authority
over us.

The first and by far the most enduring and influential of these two
schools of thought is the Ash’arite school. This has existed (at least as
a tendency) since the early days of Islamic theology, to judge from the
letter which al-Hasan al-Basri (d. 728) wrote in rebuttal of certain
conceptions of divine justice and human responsibility that tend to go
with this view.18 There is probably nothing which is more suggestive of
the spirit which animates the Ash’arite view of morality than the
definition which it offers of basic moral notions such as good, evil, and
justice. Consider what Ash’ari (d. 935) says about the actions which
God is capable of doing. According to the Islamic (as well as the
Judeo-Christian) tradition, God is omnipotent. Does this mean that
there is nothing which God cannot, in a moral sense, do? According to
Ash’ari:

God is entitled to do everything which He does. This is proven by the fact that He is the
overpowering Master; there is nothing which has power over Him, no prohibiter, no
commander, ... nothing which sets limits to His power, or draws a boundary around His
actions. This being so, it follows that nothing which God may do can be considered to be
evil. For to do evil is simply to go beyond what has been assigned to one as a boundary,
to do that which one is not entitled to do.19

What makes this passage of critical importance is its possible rele-
vance to the question of whether God is to be conceived of as behaving
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like a “constitutional monarch”, or as a despot who is subject to nothing
but the dictates of his will. There are reasons to believe that this will have
negative implications for the resulting view of constitutionalism, even if
“constitutionalism”, in its primary application, is not an attribute of
individual agents such as God(s) or monarchs.

The Ash’arites, on the whole, do not seem to view God as a “consti-
tutional” being. Foremost among the laws which God would have to
observe, if indeed there were any at all, would be laws such as: the inno-
cent shall not be punished, or, perhaps, the well-doers shall be rewarded.
But this is not the case, according to the famous theologian Ghazali
(d. 1111), who followed in the footsteps of Ash’ari. According to Ghazali:

God ... can hurt and torture creatures, despite their having committed
no previous wrong. He can also refrain from rewarding them in the
Hereafter. For God is entitled to do as He wishes in His dominion (mulk). ...
To do injustice is simply to undertake actions in a dominion which is ruled
over by another, without first obtaining permission from the master. This
is, of course, impossible in the case of God, for there is no dominion
which does not belong to Him. Hence there is no dominion where He can
act unjustly.20

This passage may sound highly implausible, but in order to under-
stand it we have to consider the reasons which may have led early Islamic
theologians to this conclusion. It is difficult for theologians who take
divine omnipotence seriously to accept the idea that God is subject to
anything, even if it is something intangible, such as the law. One should
consider the position of the early Muslim theologians who began to
reflect on these philosophical matters in the centuries following the
Islamic conquest of the ancient centres of civilization. Filled with a sense
of piety and wonder of the divine power, many of them must have found
it extremely hard to come to terms with the idea of a limited God, a God
whose scope of willing and doing was in anyway restricted.

In some ways, the Ash’arist view resembles legal positivism, albeit as a
theistic variant thereof. Like positive law, God’s law is to be understood
with reference to the agent who enacts it as law. Furthermore (according
to the Ash’arites), the obligatory character of God’s law is not to be
explained with reference to the content of the law. Nor does it depend on
our understanding as rational creatures of what the law actually means.
Rather, its obligatory nature must be explained in terms of the relation-
ship which stands between those who are subjects of the law, and the
agent who is recognized as a legitimate source of law.21

In the case of Ash’ari’s theistic positivism, the agent who enacts the
law and proclaims it as such is none other than God Himself. The
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relationship between the lawgiver and those who are subject to the law is
one of power. God is the master of the universe, and we are part of his
dominion, subject to His sanctions. We are not in a position to question
His commands or His prohibitions. Good and evil, obligatory and
forbidden, as well as all other moral attributes of actions must be defined
by reference to God’s commands.

Positivism, whether it is of the more familiar natural variety, or the
supra-mundane variety which we have attributed to the Ash’arite school,
runs into many difficulties. With respect to both varieties we have to ask:
“Why does the choice made by the lawgiver have a normative nature,
which means that it is binding and therefore ought to be accepted?”22 It
is hard to imagine that an answer to this question would be forthcoming
without reference to the meaning of the law, and the position which we
take towards it as rational, interested creatures.

Of course, the Ash’arite theologian may well object that we are raising
an impious question, one which should not be raised in the first place.
But this is not a convincing reply, even for those who firmly stand on
Islamic grounds. For not only does God explain his commands and
prohibitions in many places in the Qur’an, but the Ash’arite interpreta-
tion of the meaning of the basic moral terms actually stands to make no
sense of many verses in the Qur’an. As Hourani says:

The repeated commands of God to do what is right would be empty of force and insipid,
if they meant only “commands to do what He commands”. It is even harder to make
sense of statements that God is always just to His servants if all that “just” means is
“commanded by God”. The only possible move at this point would be resorting to tran-
scendence of meaning in reference to God – always the refuge of the baffled theologian.23

Whatever the philosophical difficulties faced by Ash’arism, this does
not mean that it is impossible to make a case for constitutionalism on
Ash’arite grounds. What it means is that the constitutionalism in ques-
tion is likely to be literal (out of respect for the letter of the scripture,
which is, after all, God’s word), rigid (so as not to risk legislating against
God’s commands) and non-rationalistic.24 In these respects Ash’arism
differs from Mu’tazilism. The latter can arguably be said to support a
more rationalistic, less conservative, and more enlightened type of
constitutionalism, as can be seen from its moral philosophy.

The Mu’tazilites, as R.M. Frank characterize their view, hold that “all
men of sound mind know in an immediate and irreducible intuition that
certain actions ... are morally obligatory ... and that certain actions are
morally bad”.25 Ethical predicates such as “good” and “evil” can be
attributed to actions in an objective manner, that is to say, in a manner
which is determined by the qualities of the actions themselves, and not
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by the attitude of the beholder of the action, be that a human being or
God Himself.

The following passage from the late Mu’tazilite thinker, al-Qadi ‘Abd
al-Jabbar (d. 1025?), illustrates this approach to morality. ‘Abd al-Jabbar
maintains that knowledge of good (when this knowledge actually exists)
is sufficient to determine moral obligation. He explicitly denies that good
and evil are to be defined in terms of what is commanded or prohibited
by revelation. These points are made with the help of the example of
purely devotional duties (such as the duty to perform prayers in a certain
manner, at certain times during the day) which are known only by
revelation.

Revelation only tell us about the character of those aspects of acts whose evil or good-
ness we should recognize if only we could know them by reason; for if we had known by
reason that prayer is of great benefit to us ... we should have known its obligatory char-
acter [also] by reason. Therefore we say that revelation does not necessitate (la yujib) the
evil or goodness of anything. It only uncovers the character of the act by way of indica-
tion, just as reason does, and distinguishes between the command of the Exalted and that
of another being by His wisdom, Who never commands what it is evil to command.26

The intellectual orientation of the Mu’tazilite approach to morality
promises to deliver a different type of constitutionalism to the Ash’arite
type. To begin with, the Mu’tazilite view of the law is far less heterony-
mous than that of the Ash’arites. According to the latter, the law consists
of a number of divine dictates which neither emanate from human
reason, nor can be questioned by it. God, moreover, assumes the role of
the absolute ruler whose power is utterly unrestrained, but whose judg-
ment defines what is good and bad, what is legal and what is illegal. The
Mu’tazilite God, on the other hand, seems very different. To the extent
that He abides by moral laws which are valid independently of the atti-
tude of the beholder (or knower) He can be viewed as a “constitutional
monarch”, one who is not above the law in every respect.

The Mu’tazilites did not only believe in the rationality and objectivity
of morality and of the laws which must be justified accordingly, they also
characteristically espoused the doctrine of the creation of the Qur’an,
which is God’s speech. This doctrine, which is bound to sound peculiar
to modern ears, engendered much debate during the Mu’tazilite period
of Islamic intellectual history. Since this debate, at least in part, can be
viewed as a debate about constitutionalism and the limits of authority, it
may be useful to briefly review the position adopted by the Mu’tazilites.

By the time the issue of the creation of the Qur’an erupted on the
Islamic intellectual scene during the second century of Abbasid rule
(750–1258), political views were polarized between what W. Montgomery
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Watt calls a “constitutionalist bloc” and an “autocratic bloc”. The con-
stitutionalist bloc comprised, among others, the nascent body of ‘ulema,
and others who were united in the belief that “the Islamic community’s
way of life was constituted by the supernatural revelation contained in
the Qur’an and the Traditions [of the Prophet]”.27

To suggest that the Qur’an was created did not only mean that the
Qur’an might be less than divine but it must also have meant that the caliph
(who headed the “autocratic bloc”) had a free hand when it came to inter-
preting the scriptures and enacting the laws. It was also to take away from
the authority of the class of the ‘ulema, who enjoyed a popular following
among ordinary people, and whose status and authority in the community
partly emanated from their special connection to the scripture as students
and interpreters. In a way, opposition to the doctrine of the creation of the
Qur’an meant opposition to despotism, or unchecked power. According to
Watt’s estimate:

The general conception of the caliphate was at stake – not which particular family or per-
son was to rule, but what kind of ruler one was to look for. Must the caliph be a person
with a ‘divine right’ to rule, and so the primary fount of all law in the state? Or was he
merely a man subject to the divine law contained in the Qur’an and the Sunnah of the
Prophet?28

The Mu’tazilites sided with the autocratic party, and their fate was
sealed when official support for the doctrine of the creation of the
Qur’an stopped during the reign of al-Mutawakil (d. 861). This need not
be a reflection on their moral doctrine. For there can be no doubt that
the Mu’tazilite alliance with the powers that be was not a logical conse-
quence of their doctrine. Rather, it represents the temptation which
enlightened elites throughout Islamic history have always had: unable to
put their faith in the ability of the people to rule themselves with good
laws, they tended to put their trust in the wise, enlightened ruler who pos-
sessed total power. The rule of such a ruler would prove no more lawless
or unconstitutional than the rule of Plato’s philosopher-king. But it
would not be “democratic”, either.

In fact, it may be helpful (if this is not altogether too anachronistic) to
view the difference between the Ash’arite and Mu’tazilite outlooks in the
light of the distinction which Elster makes between two “sides” of
constitutionalism. According to Elster, one side of constitutionalism can
be summed up as “rules vs. discretion”.29 The meaning of this is clarified
by reference to the “war” which constitutionalism wages against the
executive power in order to prevent rulers from obtaining too much dis-
cretionary power in their conduct of government. By insisting on laws
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and rules, constitutionalism takes decisions out of the realm of private,
individual judgment, even when this latter aims at nothing but the
common good. Ash’arist foundations for Islamic constitutionalism may
be viewed as taking aim at the discretionary powers which rulers may
otherwise be inclined to exercise. By holding the Shari’a over their heads
as the divine constitution which cannot be overturned, rulers would be
kept in check.

The other side of constitutionalism, according to Elster, may be
summed up as “rules vs. passion”. Under this aspect constitutionalism is
seen as fighting a war not against the executive, but against the legisla-
tive power. The idea here is to ensure good government by somewhat
insulating the political process from the “whims” and “passions” of
transient and possibly irresponsible majorities which can threaten to
encroach on the legislative branch of government. Viewed in this light,
constitutionalism dwells in the halls of the Constitutional Court (the
Supreme Court of the United States), which is authorized to review
legislation and check it for constitutionality.30

Of course, it cannot be said that the Ash’arites represented the demo-
cratic party, nor can it be said that the Mu’tazilites anticipated the idea
of a separate judicial power. Such thinking would be anachronistic, and,
what is more, there are no facts to support it. Still, to the extent that
Ash’arites had popular following and represented opposition to despotic
rule, one could be excused for momentarily blurring the distinction
between populism and democracy. On the other hand, it cannot be
denied that the Mu’tazilites, in many ways, represented the “voice of
reason”, enlightenment, and progressivism, which modern constitution-
alists sometimes look for in the Constitutional Court. The Mu’tazilites
stood against a certain type of conservatism (traditionalism), which
could cause stagnation, if it were to have its way. Indeed, one cannot take
the Mu’tazilites to have represented that side of constitutionalism which
guards against the “passion” of the masses. However, it is plausible to
view their constitutionalism as guarding against the inertia, traditional-
ism, and weak rationality of the masses.

To sum up our discussion so far, we have seen how the idea of gov-
ernment in accordance with the “law” is an essential part of Islamic
political thought. The Shari’a is simply God’s law and it is undeniably at
the heart of the Islamic faith. But the Shari’a can be approached either
in a conservative-literal manner (which is the method used by the
Ash’arites), or in a liberal-rational manner (which is what the
Mu’tazilites chose to do). Both approaches to the Shari’a can yield
constitutionalism.
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We must now explore the themes, elements, and concepts that can be
brought together under the rubric of constitutionalism in an Islamic
sense. What we need to ask is: what is constitutional in the Islamic
Shari’a? What potential does it hold for further development of consti-
tutionalist ideas?

4 THE SCOPE OF ISLAMIC CONSTITUTIONALISM: THE
QUESTION OF RIGHTS

In the following section we shall keep to Lane’s idea of constitutional-
ism, as explained Section 2. The same idea is succinctly expressed in
Article 16 of The Declaration of the Rights of Man and the Citizen
(1789): “A society in which rights are not secured nor the separation of
powers established is a society without a constitution”.31 We shall first
tackle the question of rights, which is easier than the question about the
different branches of government, and the relationship between them.
What rights do individuals have in Islam? How does the Islamic scheme
of individual (and human) rights compare to other schemes?

It is commonplace to say that Islam is not the same thing to all who
profess to believe in it, or practise it. This is true in many ways, but the
question of rights stands out as a subject of which drastically different
interpretations are possible. It is useful to think of the range of possi-
ble interpretations in terms of the old rivalry between the Ash’arites
and the Mu’tazilites. It is true that contemporary adversaries do not see
themselves as historical continuations of that old rivalry, but there is
no doubt that many of the concerns, rationales, even conflicting interests
which caused that ancient split are still operative now, and are likely to
continue in the future.

As one might expect, Ash’arite-minded thinkers tend be literal and
traditional, and take a more defensive stance towards modernity, includ-
ing the question of human rights. Mu’tazilite-minded thinkers, on the
other hand, tend to be more progressive and daring in the interpretations
and innovations they propose.

To see how rights are dealt with on the Ash’arite model, consider the
writings of Mawdudi, an Islamic thinker of considerable fame and influ-
ence. In his al-Khilafah wa al-Mulk (Caliphate and Kingship) he enumer-
ates no fewer than 13 rights that citizens hold against their government.
They include the right to life, dignity, privacy, property, due process,
equality before the law, freedom of belief, freedom to assemble, and free-
dom from religious persecution. The majority of the rights which he
mentions are supported by reference to Qur’anic verses.32
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When viewed abstractly, some of the individual rights which Mawdudi
dwells on are remarkably similar to the rights mentioned in the Universal
Declaration of Human Rights. In the light of Mawdudi’s other writings,
however, we find reasons to reconsider, specially insofar as women and non-
Muslims are concerned. In his Tadwin al-Dustoor al-Islami (Codification of
the Islamic Constitution), rights of women are severely abridged. For exam-
ple, they are not allowed to be members of the “Consultative Council”
(majlis al-shura), on the strength of a Prophetic tradition which says:
“Never will a people who are led by a woman prosper”.33 Similarly, in his
al-Qanun al-Islami wa Turuq Tanfithih (Islamic Law and Methods of its
Application), non-Muslims do not enjoy the same political rights as
Muslims, even if the denial is couched in terms of the idea that the Islamic
polity is, by definition, non-secular, so that it cannot ignore religion in the
apportionment of political rights without self-contradiction.34

The same conservative spirit seems to be operative also in many of the
Islamic human rights schemes that have been made public. The docu-
ments in question tend to be guarded, on account of their being
addressed also to non-Muslim audiences. Still, many inconsistencies,
obfuscations, and equivocations are to be found in several places,
specially in the areas of freedom of thought, the treatment of non-
Muslims, and women’s rights. For example, whereas the English version of
Article XXa of the Universal Islamic Declaration of Human Rights says
that a husband owes his wife means of support “in the event of divorce”,
the Arabic version of the same article uses the phrase “if he divorces
her”. What the English version passes over in silence is, of course, the trou-
blesome problem of “the unconditional right to divorce”, which Shari’a
has always given to men exclusively. In addition, the Arabic version
invokes the notion of qiwamah (authority which men have over women),
something which the English version omits altogether.

This is not the place to discuss Islamic human rights schemes, nor the
circumstances, pressures, and compromises which gave rise to them.
Suffice it to say that many concepts are not understood in the same way
by conservative Islamists and secular human rights advocates. To the
Ash’arite-minded thinker, “the law” simply means (or ought to mean) the
Law of Shari’a. Thus when he welcomes the modern-sounding notion of
“equality before the law” he is in fact welcoming the not-so-modern
notion of “equality before Shari’a”. As Ann Mayer says:

They took the position that equality before the law meant that all Muslims should be
treated equally under Shari’a and that all non-Muslims should also be treated equally
under Shari’a – not that Muslims and non-Muslims should be treated alike, or accorded
the same rights under the law.35
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This should not, however, blind us to the wide variety of rights and
instruments of protections which Shari’a affords – even when it is con-
servatively understood. In addition to the rights listed above, the social
and economic rights ought to be mentioned. Individuals can press
against the state and society as a whole on the basis of fairly unequivo-
cal verses in the Qur’an (“[may those be saved] whose wealth is a right
known for the beggar and outcast”, Q. LXX, 25). Individuals have rights
not only during times of peace, but also during times of war and
instability – such as the right of asylum, which Shari’a extend to unbe-
lievers (“And if any one of the idolaters seeks of thee protection, grant
him protection till he hears the words of God, then do thou convey him
to his place of security”, Q. IX, 6).

Significantly, individuals have also political rights, such as the right to
oppose an unjust ruler, on the strength of the Prophetic tradition which
says: “There is no obedience to a creature in sin against the Creator”.
The Universal Islamic Declaration of Human Rights goes so far as to
make democracy (at least in theory) a human right. According to Article
XI of the Declaration “The process of free consultation (shura) is the
basis of the administrative relationship between government and the
people. People also have the right to choose and remove their rulers in
accordance with this principle”.

Despite all these positive provisions, the scheme of individual rights
and protections which Ash’arite-minded thinkers offer leaves many
things to be desired, at least from the perspective of those who want
Islamic human rights to conform fully to international standards. Such
is the attitude of the contemporary Islamic thinker Abdullahi an-Na’im,
whose approach to ethics, and whose daring views on how to interpret
Shari’a are reminiscent of Mu’tazilism. Naturally, an-Na’im accepts all
the non-controversial provisions Shari’a has to offer but he pushes
reform further, aiming to bring Islamic legislation up to the mark of full
correspondence with international human rights provisions.

Not only is Abdullahi an-Na’im a rationalist thinker when it comes to
ethical theory, but he is also a historically minded thinker. Following his
teacher Mahmoud Taha, he distinguishes between two stages of Islam.
During the first Meccan stage, when Islam was still a weak and perse-
cuted religion, Islam presented itself as a simple spiritual message which
recognized the dignity and humanity of all persons, without reference to
gender or religious belief. During the second Medinan stage, however,
the victorious Islam formed a polity which needed to be governed in
specific ways, appropriate to the prevailing historical conditions.
According to an-Na’im:

IS CONSTITUTIONALISM COMPATIBLE WITH ISLAM? 529

Ch15.qxd  20/4/07  2:57 PM  Page 529



Unless the basis of modern Islamic law is shifted away from those texts of the Qur’an and
Sunnah of the Medina stage, which constituted the foundations of the constructions of
Shari’a, there is no way of avoiding drastic and serious violation of human rights. There
is no way to abolish slavery as a legal institution and no way to eliminate all forms and
shades of discrimination against women and non-Muslims as long as we remain bound
by the framework of Shari’a.36

An-Na’im, in effect, proposes a new Shari’a, based on the earlier
Islamic message, which he elsewhere described as “the eternal and
fundamental message of Islam”.37 To give an impression of the content
of his essentially ethical-humanistic message, consider the following
verses from an early Meccan sura (VI, 150–151):

Say: Come, I will recite what your Lord has forbidden you: that you associate not
anything with Him, and to be good to your parents, and not to slay you children because
of poverty; We will provide you and them; and that you approach not any indecency out-
ward or inward, and that you slay not the soul God has forbidden, except by right. That
then He has charged you; haply you will understand. And that you approach not the
property of the orphan, save in the fairer manner, until he is of age. And fill up the meas-
ure and the balance with justice. We charge not any soul save to its capacity. And when
you speak, be just, even if it should be to near kinsman. And fulfil God’s covenant. That
He has charged you; haply will remember.38

An-Na’im relies on a “principle of reciprocity”, by which we are
enjoined not to deny others rights which we believe we are entitled to.
This principle underlies the universality of human rights, and is to be
found in all the major religious traditions, including Islam:

There is a common normative principle shared by all the major cultural traditions which,
if construed in an enlightened manner, is capable of sustaining universal standards of
human rights. That is the principle that one should treat other people as he or she wishes
to be treated by them. This golden rule, referred to as the principle of reciprocity, is
shared by all the major religions traditions of the world. Moreover, the moral and logi-
cal force of this simple proposition can easily be appreciated by all human beings of
whatever cultural tradition or philosophical persuasion.39

Arguing in this manner, an-Na’im invokes the ethical-humanistic
Meccan texts, and looks for contextual explanations of the Medinan
texts which enable him to put them aside as being inappropriate to
modern conditions. In this way an-Na’im arrives at a “reformed”
Shari’a which bans slavery, recognizes equality of men and women,
and grants full citizenship rights to all citizens, regardless of religious
affiliation.

To summarize, we can say that the Shari’a offers a rich and varied field
for human rights to be grounded in. Depending on how Shari’a is inter-
preted, there may be limitations, serious omissions, and shortcomings
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which our modern ethical sensibilities cannot accept. However, neither
the Islamic Shari’a nor any other religious tradition should be judged too
harshly. After all, we would never have been able to entertain the vision
of one humanity, whose members are equal in worth and dignity,
endowed with inalienable human rights, regardless of gender, race, or
social position, had we not “stood on the shoulders” of prophets who
were the first to announce the equality of all humans in the sight of God,
their Creator.

5 THE SCOPE OF ISLAMIC CONSTITUTIONALISM: THE
SEPARATION OF POWERS

We now turn to the question of the internal workings of government
from the point of view of the Shari’a. The first thing to notice here is that
Shari’a (as it has been understood and practised until very recently) does
not offer a doctrine of the “separation of powers”. This should come as
no surprise, for the Western doctrine of the separation of powers itself
has recent origins. Moreover, the Islamic traditional Shari’a did not
conceive of distinct governmental powers to be separated from each
other, in the first place.

Of course, there is no reason why contemporary Shari’a thinkers cannot
take up the challenge to elaborate a position with respect to the separation
of the different branches of government. However, before looking at the
prospects for accomplishing this task, and the possible picture that can
emerge from it, it may be useful to take into account Mawardi’s (d. 1031)
political theory. In some ways, his theory represents the “political sphere”,
as conceived of by traditional Shari’a.

Mawardi considers (or, at least, seems to consider) the caliphate to be
an elective office. Mawardi notes that there is some disagreement about
the number of the “electors”, with some saying the electors are “the
generality” throughout the land, some saying five, and others saying “at
least one”. Moreover, “investment by the nomination of a predecessor is
permissible and correct”. This is based on the precedent of Abu Bakr
(the first caliph) who nominated ‘Umar for the caliphate.40 Beyond men-
tioning the qualifications which the electors should have, such as probity,
knowledge, and prudence, Mawardi does not say how the electors are to
be chosen. Given the important role which the electors can play, this is
no a minor omission.

Allegiance to the caliph is not an absolute, unconditional duty of the
subjects. In fact, there are two circumstances under which the caliph
may be legitimately disqualified: lack of justice, and physical disability.
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“An incumbent so disqualified must step down and may not be rein-
stated upon regaining probity without new appointment”.41 However,
Mawardi does not deal with the question of who declares, and by what
procedure, that the ruler has become illegitimate (in the event of his lack
of justice or otherwise). According to Bernard Lewis, this is “the crucial
question which a modern constitutional lawyer would put”.42

Lewis’s remark draws attention to another question: what sort of
constitution, if any, should a Shari’a-based regime have? In recent
decades, modern Islamic thinkers have begun to discuss this question,
after they absorbed the lesson that a modern Islamic state, like other
modern states, requires separate branches of government (executive,
legislative, and judiciary), as well as different types of law (constitu-
tional, criminal, administrative, public, etc.)

Concern with the structure and inner workings of government has
reached a considerable degree of maturity in the theories and proposals
of the Islamic thinkers who have seriously grappled with the question
of democracy or popular government. Among such thinkers,
Ghannouchi, Turabi, Mawdudi, and M. Khatami are probably the
best-known.

Despite his conservatism, Mawdudi offers a clear treatment of the
questions at hand. In his Tadwin al-Dustoor al-Islami (Codification of the
Islamic Constitution) he recognizes an existing but “unwritten” Islamic
constitution, and in his al-Qanun al-Islami (Islamic Law) he explains the
various types of law (constitutional and other) which Islamic lawmakers
need to design.

Along with other Islamic thinkers, Mawdudi paves the way for a
discussion of the meaning and role of the parliament (“legislative
assembly”) in the Islamic regime, because he takes the decisive step of
espousing popular government, where people can freely elect their
representatives. Some pious remarks which serve as a preface to these
passages need not detain us here; they include a reminder that “sover-
eignty” is retained by “God alone”43 while the people as a whole act
as “vice-regents”:

The Qur’an has established that the caliphate [...] is not a right that inheres in a certain
individual, or family or class. It is a right which belongs to all those who recognize divine
sovereignty, and who believe in the supremacy of divine law. [...] This feature makes the
Islamic caliphate democratic, in contrast to caesarism, papism, or theocracy, as known
in the West. It must also be recognized that the system which is called democracy in the
West is not one that allows the people to be sovereign. Our [Islamic] democratic system,
which we call the ‘caliphate’, allows the people to be vice-regents of God, while reserv-
ing the sovereignty to God alone.44
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Mawdudi is not alone in his espousal of the democratic method of
government. Similar positions have been taken by both Turabi and
Ghannouchi. Having recognized the people’s right to elect the caliph, it
is not a great additional step to recognize the people’s right to elect
“representatives” with the task of voicing people’s concerns, and watch-
ing over the executive power, which is represented by the caliph and his
officers.

With two organs of government at hand, the question of the relation-
ship between them immediately arises. Adapting an ancient term to
modern usage, Mawdudi often refers to members of the parliament as
“those who lose and bind” (ahl al-hal wa al-’aqd). He raises the question
of what position they have, whether they serve as mere consultants to the
caliph, or whether the caliph is “bound” by their decisions. His answer is
that “we have no choice but to make the executive power subject to the
majority decision of the legislative council”.45

The question of whether or not the executive power should be subject
to the authority of the parliament (or to the legislative council) is not the
most interesting that the Islamic debate on constitutionalism gave rise to.
Most “Islamic democrats”, if they may be referred to in this manner,
answered the question in the affirmative, and then they proceeded to
discuss another, more serious and (to our mind) interesting matter: the
question of the limits of the legislative power.

With this question we finally reach a point on which modern Western
constitutionalists and Islamic constitutionalists see eye to eye. In both
cases there is a concern with the possibility that the legislative power may
pass wrong or unjust laws.

We have already cited Elster’s presentation of constitutionalism fight-
ing a “two-front war”: against the executive branch of government,
which is liable to ask for much discretion in the interest of efficiency, and
against the legislative branch, which may give rise to oppressive or fool-
ish majorities. Islamic constitutionalists (and democrats) greatest fear is
that the legislative branch may legislate measures inconsistent with the
Shari’a. For this reason many of them reject the idea of an “unqualified
popular sovereignty” out of hand. This can be illustrated by referring to
the writings of Ghannouchi and Turabi. According to the former:

In the Qur’an it is stated: ‘O believers, obey God, and obey the Messenger and those in
authority over you’. (Q. IV, 59). [This verse] clearly indicates the centre of supreme
authority in the lives of Muslims ... After this comes the power which the people exercise.
The legitimate scope for this power does not violate divine law which is found in the
Qur’an and the Traditions of the Messenger.46
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Turabi, on the other hand, says:

Naturally, there is no place in Islam for a popular government which is separated from
the Faith. ... Democracy in Islam does not mean absolute popular power, but rather
popular power in accordance with Shari’a.47

Very often, Arab secularists who see themselves as supporters of
democracy do not realize the need for placing constitutional restrictions
on the power of the legislative assembly. They fail to distinguish between
democracy, pure and simple (which can degenerate into populism or
anarchy), and constitutional democracy, which (presumably) has inherent
protections against such deformations. To them the qualifications which
Ghannouchi and Turabi would impose on the power of the legislative
branch are a violation of democracy and they cite these as evidence of
the spuriousness of the Islamic claim to democracy.

We shall not discuss here the various concepts of democracy in relation
to secularism (more about this issue will be found in the final section of
this chapter). We will focus instead on the significance of the restrictions
which Islamic democrats intend to place on the power of the legislative
branch of government.

It is fairly obvious that an agency is needed in order to review the laws
that the Parliament can propose and approve. The most natural way to
conceptualize this function is in terms of a third branch of government,
a judicial branch, including a Constitutional Court charged with the task
of reviewing legislation. It is here that critics begin to see threats to the
very concept of democracy. It is also here that Islamic constitutionalism
has to step carefully, if it is to succeed in avoiding this charge.

It is instructive to look at the way these matters are dealt with in the
constitution of the Islamic Republic of Iran.48 This constitution proba-
bly represents the first attempt that has ever been made to write a
detailed constitution from an Islamic point of view. Here are some of the
relevant articles:

All civil, penal, financial, administrative, cultural, military, political laws and regulations,
as well as other laws or regulations, should be based on Islamic principles. This principle
will in general prevail over all of the principles of the constitution, and other laws and
regulations as well. Any judgment in regard to this will be made by the clerical members
of the Council of Guardians (Article 4).

The Islamic Consultative Assembly cannot enact laws contrary to the usul (fundamen-
tals) and ahkam (judgments) of the official religion of the country or to the Constitution.
It is the duty of the Guardian Council to determine whether a violation has occurred in
accordance with Article 96 (Article 72).
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The determination of compatibility of the legislation passed by the Islamic Consultative
Assembly with the laws of Islam rests with the majority vote of the fuqaha’ of the
Guardian Council; and the determination of its compatibility with the Constitution rests
with the majority of all the members of the Guardian Council (Article 96).

The Guardian Council is not a popularly elected body. The clerical
members, who are six in number, are appointed by the religious leader,
while the remaining six are nominated by head of the Judicial Power,
who is appointed by the religious leader. This moves Mayer to say: “In
consequence, not even constitutional rights guarantees can have force,
should the clerics ... decide that those guarantees are not based on
Islamic principles”.49

At this stage Islamic constitutionalists face problems which, in all
fairness, are not radically different from the ones being discussed by
contemporary Western thinkers. For if Islamic thinkers were to make
the Constitutional Court – or the “guardian council”, or any agency
that is entrusted with the task of deciding on constitutional matters –
completely subject to the will of the legislative branch, this would tilt
the balance of power towards the legislative, with the risk of oppressive,
unenlightened, or wayward majority rule. On the other hand, if the
“guardian council” is made completely independent of the popular will,
this risks robbing democracy, which is “government by the people”, of
its very meaning.

There are no easy, obvious, or perfect solutions to these problems,
which are discussed at length by Mawdudi in Tadwin al-Dustoor al-
Islami. It is worth following his train of thought on this matter, because it
is representative of the ideals which move many Islamic thinkers. He
begins by reflecting on the Islamic “golden age”, i.e. the period of the “the
rightly-guided caliphs” (al-khulafa’u al-rashidun). In those times the caliph
could be the head of three different offices: the caliphate, the judges, and
ahl al-hal wa al-’aqd. Mawdudi seems to think of these as Islamic proto-
types of the modern branches of government. This positing of a “golden
age” rests on the assumption that the men who lived back then were men
of a special type: the caliphs were “rightly-guided” (by God, of course),
and “those who bind and lose” were no ordinary politicians insofar they
were wise, truthful, trustworthy, well-qualified, and distinguished by
their work for Islam.

Mawdudi finds no precedent, during the period of the rightly-guided
caliphs, of the judges overruling judgments made by ahl al-hal wa al-’aqd.
The reason for this, according to Mawdudi, is that members of the latter
group (headed by the caliph) were men of great insight. They were
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simply incapable of producing legislation that contravened the Qur’an or
Prophetic practice.50 During this period, also, the advice of ahl al-hal wa
al-’aqd to the caliph was not always binding. The first caliph waged war
against the apostates (al-murtaddin) despite advice to the contrary. The
caliph was perceptive enough, and his companions had faith in his good
judgment, so that all things went well.51

Mawdudi recognizes that the golden age of Islamic “civic virtue” is
forever gone, and that different times require different methods.
However, this remains clearly his ideal. Short of attaining it, he suggests
to resort to plebiscites in cases of irresolvable conflict between the
legislative and the executive branches of government.52 “Public opinion”,
led and articulated by ahl al-hal wa al-’aqd, carries considerable weight
for Mawdudi. Ahl al-hal wa al-’aqd, who play a vital role in the public
affairs of the polity, are distinguished primarily by their standing with
the people in the community. They are held in esteem not as a
consequence of their wealth or inherited position, but on account of
their courage, wisdom, dedication to Islam, and public service to the
community.

Mawdudi’s position offers valuable insight into the basic concerns that
Islamic constitutionalism tries to address. On the one hand, Islamic con-
stitutionalism is concerned that neither the executive, nor the legislative
branch of government act in ways that contravene Shari’a. Yet there is a
reluctance to place all authority in the hands of one person, or agency,
as the willingness to “devolve” decisive power to the community (led by
ahl al-hal wa al-’aqd, who possess Islamic “civic virtue”) clearly shows.

CONCLUDING REMARKS: NO PLACE FOR SECULARISM

The objective of these final remarks is to tie some loose ends, and deal
with some unanswered questions. Constitutionalism, democracy, and the
separation of powers are closely connected, both conceptually and in
practice. In the West they have arisen in the context of secularism, which
(as some have argued) is a condition presupposed by all three. Since most
Islamic thinkers firmly reject secularism, the question often arises of how
one can speak of Islam, constitutionalism, and democracy in the same
breath.

How can an Islamic regime be democratic, if it is not secular?
Democracy requires giving citizens equal political rights, but to think
of the possibility of a head of an Islamic state to be Christian, Jewish,
or atheist strains credulity. Islam is therefore incompatible with democ-
racy. Constitutionalism, on the other hand, requires democracy, for it
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is hard to think how individual rights could be protected, and govern-
ment kept in check, if the political regime is not democratic. Thus, if
constitutionalism presupposes democracy and democracy presupposes
secularism, constitutionalism, too, presupposes secularism. Yet Islam
rejects secularism. It follows that Islam is incompatible with both
democracy and constitutionalism.

Obviously, secularism lies at the heart of the problem here. Unless a
way is found to put secularism aside as being only contingently related to
democracy and constitutionalism, there may be no way to combine Islam
with either of these forms. Let us look at how some contemporary
Islamic democrats propose to deal with these problems.

Simply stated, the basic logical move which some contemporary
Islamic democrats propose is to view democracy as a “doctrine of
procedure”, a mere method for dispensing, sharing, and managing polit-
ical power. This outlook has been classically expressed by Joseph
Schumpeter in these words:

Democracy is a political method, that is to say, a certain type of institutional arrange-
ment for arriving at political – legislative and administrative – decisions, and hence
incapable of being an end in itself, irrespective of what decisions it will produce under
given historical conditions.53

According to Schumpeter’s definition, democracy is neutral between
ends and values which may prevail in a given society. According to
Ghannouchi, who also takes democracy to be a “doctrine of procedure”:

It is possible for the mechanisms of democracy ... to operate in different cultural milieus. ...
Secularism, nationalism, ... and the deification of man ... are not inevitable consequences
of democracy, inasmuch as this latter resolves itself into popular sovereignty, equality
between citizens, ... and recognition of the majority’s right to rule. There is nothing in
these procedures which necessarily conflicts with Islamic values.54

The conceptually innovative move of Ghannouchi and others, such as
Khatami,55 lies in their claim that democracy as such is only contingently
related to the abhorred doctrine of secularism. Democracy means popu-
lar sovereignty, political equality, representative government, and major-
ity rule. None of these things spell secularism. Hence there is no call
(from an Islamic point of view) for rejecting democracy.

Ghannouchi welcomes free elections, believing that an Islamic society
will want to live in an Islamic way. His has an equally welcoming attitude
toward political pluralism, party competition, parliamentary debates,
and other aspects of democratic practice. This is because he imagines
that all the competition, opposition and debate will take place within
limits set by a national consensus on an Islamic constitution. If and when
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this consensus comes into being, some groups of people may well stand
outside it, unable to agree on the basic assumptions and values which are
to govern the social structure. Ghannouchi does not call for suppressing
these groups. His wager is that “civil society will see to it that such groups
will remain marginal, [so] there will be no need to resort to state power
[in order to ‘contain’ them]”.56

That pluralism and opposition (so characteristic of democratic prac-
tice, as it is customarily understood) take place within the framework of
a basic constitutional consensus is not an original insight on the part of
Islamic writers examining the presuppositions of democracy. Many
Western political writers recognize this. According to Esposito and Voll:

In standard modern Western political thought, acceptable opposition in a democratic
system is closely tied to the concept of a constitutional government, in which there is an
underlying, fundamental consensus on the ‘rules of the game’ of politics. Opposition is
the legitimate disagreement with particular policies of specific leaders within the mutu-
ally accepted framework of the principles of an underlying constitution that is either
written or based on long-established practice.57

Islamic thinkers could heartily agree with this. In their case, however,
the constitution derives from the basic principles of the faith. This is all
too evident in the case of Turabi, who clearly understands the logic of
“government and loyal opposition”, as practised in Western democracy:

Such a consensus on the foundations, ... in whose light specific policies may be debated,
is a condition for the stability of all democratic systems. This is how Western democra-
cies have achieved their stability: the people, through a process of cultural and political
development, have eventually reached a consensus on the foundations, and have
succeeded in isolating the matters which are subject to consultation and parliamentary
debate. [Thus] when we look at partisan debates in Western democratic countries we find
that the debates take place within an established [constitutional] framework. For
example, the difference between Labour and the Conservatives in Britain is very limited,
and so is the difference between the Republican and Democratic Parties in America.58

This is, therefore, the Islamic “take” on democracy. Islamic democrats
propose to free democracy from secularism, to adopt the former, and leave
the other one behind. This proposal also goes a long way toward solving
(or alleviating) the perceived conflict between Islam and constitutionalism.

Standing on Islamic ground, an Islamic democrat may follow the path
taken by An-Na’im, which is to accept all international legal instruments
that have to do with human rights. Such an Islamic democrat can expect
much criticism from many Islamic quarters, to the effect that conformity
to all international human rights legislation is bound to dilute Islam
beyond recognition, and that acceptance of these bills is just a polite way
of rejecting Islam altogether.
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It is also possible for Islamic democrats to insist on a more specific
conception of rights, while rejecting secularism on the strength of
independent philosophical arguments. Many philosophers have argued,
and continue to argue, that the universality of human rights is a fiction.
According to Rorty, for example, there are no universal “foundations”
for human rights – not An-Na’im’s rule of reciprocity, not Kant’s cate-
gorical imperative, nor Plato’s rationality. It is all a matter of social facts:
“nothing relevant to moral choice separates human beings from animals,
except historically contingent facts of the world, cultural facts”.59 This
view of morality is shared by Michael Walzer, who claims that:

We cannot say what is due to this person or that one until we know how these people
relate to one another through the things they make and distribute. ... A given society is
just if its substantive life is lived in a certain way – that is, in a way faithful to the shared
understandings of the members. ... Every substantive account of distributive justice is a
local account.60

As far as some Islamic thinkers are concerned, secularism (and other
modern values such as rationalism, utilitarianism, belief in science) is a
philosophy, one among many others. It is a philosophy which says that
religion is not the right way to employ in the ordering of society. Islam is
another type of philosophy. Each has its view of human life, rights, and
obligations.

If rights and duties are (to some degree, at least) socially and cultur-
ally specific, if we are not in possession of universally acceptable argu-
ments for all the rights and protections which human beings are entitled
to, then it stands to reason to think that constitutionalism is (or can be)
realized differently in different societies, each according to its conception
of rights and obligations. This should leave room for a certain brand of
constitutionalism – call it “Islamic constitutionalism” – which in some
ways differs from, and in other ways resembles constitutionalism in its
Western form.
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CHAPTER 16

THE RULE OF MORALLY CONSTRAINED LAW: THE
CASE OF CONTEMPORARY EGYPT

Baudouin Dupret

1 INTRODUCTION

This chapter will deal with the limitations that the current Egyptian judicial
context may place on law by invoking morality.

The Western traditional legal-philosophical belief in the social and
non-metaphysical nature of norms has allowed for their understanding
as positive data. On such groundings, moral norms and legal norms have
been distinguished; modern law has been built upon, inter alia, such a
fundamental principle. Austin, for instance, deems law to be distinct
from other norms since the former is a command expressed by a de facto
legitimate authority with punishing powers. Such a theory aims at
affirming law’s predictability and replacing the hold of transcendence.
Herbert Hart, the leading figure of “soft positivism”, claims that legal
rules may, though not necessarily, reflect or respond to moral require-
ments.1 He argues against any necessary relationship between law and
morality. Hart’s conception is strongly criticized by Ronald Dworkin,2

because it allegedly fails to appreciate that law is much more than a mere
system of rules; rather, it is the combination of rules and principles. He
believes that there exist general and fundamental judicial maxims, not
official rules, which nonetheless guide judges in their decisions. Such
principles are not univocal and are open to different interpretations, so
that their weight and appropriateness need to be assessed in every
individual situation.

Dworkin allows morality to be introduced into the legal system as one
of its major components. However, such a perspective is incomplete. In
fact, he believes that judges act as if each case had its own correct
solution in which principles are framing rules; yet, no suggestion is
advanced as to how such principles are constituted, mobilized, and char-
acterized. A more pragmatic approach is thus needed.

The sociological suggestion that individuals assimilate and express
norms through their automatic and unconscious conduct does not
account for the way people interpret the world and recognize what is
familiar and acceptable.3 Pragmatic theory, instead, assumes that norms,
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especially moral norms, are a public phenomenon whose meaning is
socially constructed. Their meaning is socially attributed in situ so that
their object is granted a typical, uniform, and interchangeable dimen-
sion.4 Hence, the moral order is what is deemed to be true and fair in a
given context. Practice creates norms, not vice versa. Moral norms are
unquestionable in that they are socially known and foreseeable. They
express what people are deemed to know and contain pious allusions to
presumed, deep, pre-existing moral commonalties, mirroring the norma-
tive version of reality open to public acceptance.5 This is guaranteed
through the interplay of institutional settings and languages such as law.

Law and morality are not totally independent of one another but
intricately connected. Law must express what, in non-codified terms,
is morally acceptable. In this respect, a number of notions, such as
public order or policy, custom, good moral behaviour, the inner nature
of things, together with legal standards, and interplay in the judge’s
performance of his duties. It will be argued in this chapter that Islamic
normativity (the Shari’a) is an example of such moral notions and
standards.

The moral order, being postulated rather than deduced, ascribes a
determining role to a given norm which hence cannot be questioned.
This essay aims at showing the ways in which Egyptian law is constrained
in the name of morality. I will first describe how the new legal and judi-
cial system was established through the codification and transfer of legal
technologies, as a result of which the Shari’a was fragmented into both
positive legal norms and emphatic moral principles. Secondly, I will show
how moral principles are invoked in order to restrictively implement law
and narrow its open texture. I will show how morality, including the
Shari’a, becomes a major means to share power and reshape the public
sphere. In conclusion, I will argue that although morality has a
heteronomous legal nature – in that law finds the means to solve hard
cases outside of itself – it is the legal profession which interprets the
content of moral principles; in other words, the legal profession ultimately
defines and implements morality.

This chapter does not address the relationship between law and moral-
ity within the general Islamic world for several reasons. Firstly, the
existence of an Islamic world as such is seriously doubted. My approach
is anticulturalist: the Egyptian case is neither an exception nor a
paradigm of the Islamic way of dealing with the rule of law and with the
relationship between law and morality. There is a persistent trend in
referring the study of societies in which Islam is present as a religion to
a specific area rather than to a number of disciplines. Such an approach
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merely indicates a given priority in dealing with the issue at hand: if one
wishes to avoid the trap of “geographic” specialization, it is imperative
to re-establish the priority of science over local particularities, since there
is not (neither can there be) a local science. Certain aspects of the present
dynamics of Arab-Muslim societies may be described without necessar-
ily resorting to specific references. The universality of cognitive
frameworks available to the researcher corresponds to the universality of
cognitive frameworks available to its protagonists.6

Secondly, since the Shari’a is morality, the issue as to the application
of the rule of law in Egypt is difficult, not because it is located within an
Arab or an Islamic context but rather because the Egyptian context par-
ticularly feels the strain between law and morality. It must be underlined
that such a strain is not per se specific to Egypt. Egyptian law is, in fact,
generally grounded on “modern law” and in particular on the family of
civil law, and thus merely reflects some of the latter’s specific tensions,
among which those resulting from the (denied though real) relationship
between law and morality, which is examined also by Western thinkers
and sociologists. The Egyptian situation exemplifies the awkward rela-
tionship between law and morality, which deeply constrains the applica-
tion of the rule of law. The Egyptian case is thus worth examining, not
because it mirrors an Islamic conception of the rule of law but because
it (quasi-pathologically) shows that the rule of law is largely determined
by a complex cluster of relations between the legal and the moral dimensions
of norms.

Before describing the way morality constrains law in contemporary
Egypt, I will briefly illustrate some of the major changes undergone by
the country’s legal and judicial system over the last two centuries. This
will help in setting both the formal separation of law and morality, and
the evolution of the Shari’a (i.e. Islamic law) within their historical
framework.

2 LEGAL TRANSFERS AND THE IMPLOSION 
OF SHARI’A IN EGYPT

If it is true, as argued, e.g. by Nathan Brown that contemporary
Egyptian law cannot be considered a mere instrument of imperialist
domination and the role of Egyptian elites must not be overlooked when
examining how the legal system was created in order to set up the state
and successively liberate it from imperial domination,7 it is equally true
that the current legal system is mainly the product of a transfer. The con-
sequences of such a process need to be evaluated. The main legal changes
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that have occurred during the last two centuries first need to be
described. Then, three questions ought to be raised: why did Egyptian
elites turn to French law? To what extent were the legal standards and
postulates of imported French law brought into Egyptian law? Did this
process transform Islamic law?

The French legal system was imported into Egypt in 1876 (through the
setting up of mixed courts with codes of their own) and later in 1883
(through the setting up of national courts with codes of their own). Lord
Cromer, the British Resident in Egypt, argued that such codes were not
sufficiently Egyptian. These were the result of a long process dating back
to the late eighteenth century.8 Throughout the nineteenth century, the
many Ottoman governors, viceroys, and khedives strove to give the legal
and judicial system a “modern”, i.e. mainly Western imprint.9 In less
than a century, the qadi’s jurisdiction – which was complemented by the
executive’s coercive enforcement of the law – was gradually turned “into
a much more complex and sophisticated type of justice, administered by
a full-fledged judiciary”.10 It was later replaced by a French-modelled
court system. In the early days of the process, justice and administration
were merged. Since the foundation of the major pillars of administration
was at stake, there arose conciliar bodies. Successively, the need for spe-
cialization began to be felt, so that bodies specialized in enforcing law
were established. Meanwhile, the initially bureaucratic procedure before
the new councils was turned into a procedure resembling a trial.11 There
arose many judicial institutions, such as the High Court (majlis al-
ahkam), and later on, due to the constraints of international trade and
Western imperialism, special courts for merchants (majalis al-tujjar),
adopting French law and resorting to French lawyers. From the late
1870s onward, both mixed courts (mahakim mukhtalita) and national
courts (mahakim ahliyya) operated, together with religious courts
(mahakim shar’iyya) for matters pertaining to individuals’ personal
status. However, the latter courts were progressively deprived of their
jurisdiction and were encompassed in 1956 within a unified national
court system. In line with the French separation between civil and
administrative law, the Council of State (majlis al-dawla) was set up in
1946. In 1969, the Supreme Court (al-mahkama al-’ulya) was established,
this being competent for constitutional matters, and was replaced in 1979
by the Supreme Constitutional Court (SCC) (al-mahkama al-dusturiyya
al-’ulya).

Moreover, during the nineteenth century, Egypt underwent a huge
codification process. Decrees and laws had been regulating criminal mat-
ters since 1829. Such decrees and laws formed a collection, the so-called
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Qanun al-Muntakhabat, whose articles were at times the clumsy translation
of the 1810 French Criminal Code. A new Criminal Code (al-
Qanunnameh al-Sultani) was enacted in 1852, whose first three chapters
were largely identical to the 1851 Ottoman Criminal Code.12 The
Criminal Code supported the discretionary power given by the Shari’a
to the state to punish sinful and undesirable behaviour, which stops
short of strict Islamic provisions and procedures (ta’zir). In any event,
French law massively permeated Ottoman criminal law in the new 1858
Criminal Code; this happened also in Egypt through the enactment of
the mixed and national codes of 1876 and 1883. Other codifications fol-
lowed the lead of criminal legislation. In the Ottoman Empire, five main
French-modelled codes were adopted: the Commercial Code of 1850
(amended in 1861), the Code of Maritime Trade of 1863, the Code of
Commercial Procedure of 1863, and the Codes of Civil Procedure and
of Criminal Procedure of 1879.13 Quite similarly, the new Egyptian
codes of 1876 and 1883, drafted by French and Italian lawyers, largely
drew upon French models. In civil matters, the Ottoman empire adopted
a Civil Code, the Mecelle, between 1869 and 1882, which attempted to
combine Islamic law with the Napoleon Code. Egypt, instead, directly
imported French codes, despite Qadri Pasha’s attempt (in his Murshid
al-Hayran) to codify a kind of Islamic law similar to the Mecelle. It
was only through the 1948 Civil Code drafted by the prominent lawyer
‘Abd al-Razzaq al-Sanhuri that an attempt was made, similar to that of
the Mecelle, to establish codified civil law grounded on Islamic legal
principles.

Chibli Mallat argues that the reception of the above civil law system
was facilitated by two underlying trends:

firstly, the comparative ease with which nineteenth- and twentieth-century standards
could be reached by adopting French-like comprehensive codes, especially when com-
pared with the slow judicial creation of common law. Like Japan under the Meiji,
there was the need for clear, simple, and comprehensive codes regulating the most
common legal transactions, and Napoleonic Codes offered the adequate solution in
this respect. Secondly, the reception of the French system was facilitated by the nine-
teenth-century codification of Islamic law in important parts of the Middle East
under the Ottoman rule.14

It was an attempt exactly similar (though its final shape was totally dif-
ferent) to the 1940s Sanhuri attempt. However, the above explanation is
not sufficient. Apart from the usefulness of French law in opposing colo-
nialism and in imposing a centralized control on the country, the process
was prompted by the asymmetric relationship between Egypt and a colo-
nial power such as France, which demanded the adoption of French law

RULE OF MORALLY CONSTRAINED LAW: CASE OF EGYPT 547

Ch16.qxd  20/4/07  2:58 PM  Page 547



as a unilateral obligation. Moreover, as in Christianity,15 the whole
process was facilitated by the similarity between civil and Islamic law,
both in terms of their structure and language.16 Finally, the process was
made possible only through a huge transformation – which Armando
Salvatore defines as the “implosion”17 – of the Shari’a, which was con-
fined in legal matters to the role of a mere identity postulate of indige-
nous law: a legal postulate allowing a group to preserve in law what it
considers to be its cultural identity.18

Before further examining the last point, we need to evaluate whether
the transfer of the French legal system into the Egyptian one affected the
system’s fundamental postulates and standards. Undoubtedly, contem-
porary law in Egypt is indeed Egyptian. The question is whether French
law has been completely “indigenized”, and whether the current legal
system corresponds to the former local system disguised as a French
one.19 The answer is that contemporary Egyptian law has a civil-law for-
mal structure. In other words, Egyptian law (legislation and case law)
adopts the complex set of postulates and standards operating in any civil
law country, among which are: the worship of statute law, the unity of
legislation, and the possibility of inferring the legislator’s intention from
texts and preliminary works; the system’s pyramidal structure; the
rationality and coherence of the legislature (which “always speaks to say
something meaningful”); the clarity of the legal language; the syllogistic
application of law to facts; the values of security, stability, and order; the
principles of public order or policy; of good moral character; of the
good family man (bon père de famille), etc.20

Going back to Salvatore’s so-called implosion of the Shari’a, the rad-
ical transformation that the Shari’a has experienced over the last two
centuries ought to be underlined. The Shari’a might be properly trans-
lated into “Islamic normativeness”,21 and includes both moral and legal
norms. According to Salvatore, the dual nature of the Shari’a is to be set
within the tension between the Egyptian autonomous and differentiated
legal system and the completely opposite inspiration of Islamic reform
(islah).22 At the end of the nineteenth century, the rise of an Egyptian
public sphere was accompanied by further legal codification and by the
emergence of a legal and constitutional movement. It is in this context
that the paradoxical experience of the Shari’a began, in that it was both
differentiated from law and judicial institutions and used to legitimate
the normative and, in due course, legal system. Hence, the implosion of
the Shari’a stands for the transformation of its positive, systemic, and
institutional efficiency – typical of the period before the modern state –
into its supposedly authentic, normative, and civilizing nature.23
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According to Rudolph Peters, the adoption of French law led to the mar-
ginalization and then almost complete neglect of the Shari’a; however,
during the second half of the nineteenth century, once the Egyptian state
apparatus was better organized, Shari’a justice was better set up through
clearer legislation, the regulation of the mufti function, and the creation
of procedures controlling the qadi’s decisions.24 It might nonetheless be
argued that the transformation or the rise of the public sphere, entailing
the transformation or the rise of the state apparatus, and of ways to
legally regulate its relationships with citizens, did not lead to the neglect
of the Shari’a but rather to its implosion. In other words, the Shari’a
experienced an internal split that marginalized its positive legal dimension
and inflated its metanormative moral dimension.

Bearing in mind both the legal system’s many postulates and standards,
and the implosion of the Shari’a, Egyptian legal and judicial practice
ought to be examined in order to appreciate the relationship between law
and morality, including the Shari’a.

3 THE EMPIRE OF MORALLY CONSTRAINED LAW

Egyptian jurisprudence acknowledges the difference between law and
morality. As to the former’s definition, it largely follows Austin’s com-
mand theory. For instance, Hassan Gemei defines law as the set of rules
governing individuals’ behaviour within society, whose breach leads to
punishments imposed by competent authorities.25 Gemei argues that
legal rules are not alone in regulating and stabilizing social relationships,
since they are assisted by the rules of courtesy, customs, traditions,
morality, and religion. As for moral rules, these are principles and teach-
ings considered by most people to be binding behavioural rules aimed at
achieving high ideals.26 Some traits of such rules are also shared by legal
rules: both sets of rules change over time and in different places, they aim
at organizing society, they have a binding nature and are connected with
punishment. However, they are different in four respects. Firstly, their
scope: whereas morality includes personal and social customs, law
considers only the external aspect of behaviours arising from human
relationships, not the intentions which are unassociated with physical
actions;27 secondly, the kind of punishment applicable: whereas the
punishment associated with the breach of moral rules is remorse, social
denunciation, and disdain, the punishment for breaching legal rules is
the physical deprivation of freedom, imprisonment, hard labour etc.,
and is imposed by public authorities;28 thirdly, the purpose: whereas
moral rules seek to achieve human perfection, legal rules seek to achieve
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social stability and order;29 fourthly, the form: legal rules most often
appear in a clear and specific form, whereas moral rules are not so clearly
stated, since they relate to internal feelings, which may differ from one
person to another.30

Turning to religious rules, Gemei underlines that they have much in
common with legal rules, though the former’s sphere is much broader,
and the punishment connected with their breach is imposed in the Other
World, i.e. in life after death.31 Quite obviously, the line Gemei draws
between moral and religious rules is very subtle. However, Gemei
also adds that the differentiation between legal and religious rules cannot
be applied to the Islamic Shari’a,32 since Islam is a comprehensive
faith that encompasses also law. Hence, the scope of the Shari’a is
broader than that of law. According to Gemei, the Islamic Shari’a is the
source of legislation from which the legal rules must be drawn in Islamic
states;33 moreover, the Islamic Shari’a was ordained as divine law to
govern Islamic societies, to form Moslems’ thinking, and to govern
human relations. Revealed by Allah, the Shari’a guides society to the
highest ideals and seeks to achieve wisdom for which God has created
man on earth.34 Despite his refusal to distinguish between law and the
Shari’a, Gemei’s argument is similar to that made when considering
moral and religious rules, although law’s scope, nature, punishments,
and purposes are different from morality, it nonetheless follows (or
should follow) such higher and ideal principles. In other words,
although claiming a special status for the Shari’a, Gemei – an excellent
representative of Egyptian jurisprudence – makes a twofold contention:
Islamic rules are today very similar to moral rules. Law, through its
specific technical tools, pursues objectives which do not generally run
against those of morality and religion.

Moreover, it must be observed that during the last three decades, there
has been an increasing trend to call for the application of the Shari’a. We
need not be concerned with the historical reasons behind such a trend,
ranging from the political arena to the judiciary; though we need to
examine its meaning in terms of the relationship between law and moral-
ity. In other words, we need to assess how the legal profession conceives
of the relationship between state law and the Shari’a, and how courts
ground their decisions by appealing to the Shari’a. Such decisions reflect
the constraining effect that morality, including religious morality, exerts
on legal theory and practice.

Legal practitioners hold different conceptions of Islam and of its role
in Egyptian law. In general, they stress the duality of Egyptian legal
sources, though they also underline the comprehensive nature of the
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Shari’a: “The Shari’a is the basis on which statute law rests”.35 To a cer-
tain extent, this means that the Shari’a transcends law: “There is a huge
difference between a legislative document and the Shari’a. The Shari’a is
not a legislative document, but a life program”.36 This might also mean
that positive law and the Shari’a are not related: “Positive laws do not
run against Islam, no more than they are in line with it. ... I believe that
Islam cannot and will never be reduced to laws”.37 Thus, in general
terms, the only problematic issue is the source, rather than the content,
of provisions whose compatibility is indeed widely acknowledged by
legal practitioners: “The interpretation of texts and their application
should refer to Islam. If this referential framework were found today,
ninety percent of our problems would be solved”.38 The idea of a “ref-
erential framework” reflects a form of cultural normality, i.e. an authen-
tic tradition deemed by society to be the only legitimate one: “If people feel
that it is their law and religion, they will comply with it”.39 Quite
obviously, the reference to tradition can be analysed only within the
framework of a (re)-construction process. Within this process, actors
have expectations as to what they believe to be socially acceptable and
desirable. Their self-perception, which narrowly determines their
behaviour and the content of their actions, stems from their perceptions
and evaluations of the social realm: they attribute a set of idealized
norms to society.

In any event, the interaction with the political realm remains crucial in
assessing the approach of the legal practitioners who were interviewed.
The idea of solidarity without consensus40 can surely be used in this case.
It remains to be seen what causes disagreements as to the implications
and content of a framework of reference, i.e. the Islamic legal repertoire,
which is the shared reference point of legal practitioners. The only plau-
sible explanation is of a political nature: what is at stake is power and the
use of the Shari’a in this context. Suffice it to compare the following
remarks: “I am personally convinced that this type of legal conflict
[between Shari’a principles and positive law] entails the state’s downfall,
which neither the SCC nor any reasonable individual can allow”;41 “If
Egyptians were given the opportunity to choose their leaders, they would
certainly choose the Shari’a”;42 “Some people think that everything is
constraining, even some customs. I don’t think this trend, called
‘salafite’, can serve as a basis for modern society. However, the adoption
of the Shari’a as a legal referential framework may favor the renewal of
rules pertaining to daily transactions”;43 “In Egypt, the Shari’a can be
readily applied”.44 One of the key elements of the issue may indeed lie
here. Advocating the implementation of the Shari’a may reflect a wish to
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turn what is socially accepted and desirable (or supposed to be so) into a
set of prescriptive and proscriptive rules. If this happened, a structural
inversion would take place: a “cultural order” conveyed and manipulated
by the norm would give way to a “legal order” influencing culture and
setting its legitimate norms. Such a transitional process would probably
strengthen the norm itself. However, such a process is possible only if the
initial normative repertoire can be given a regulatory nature. Moreover,
such a condition is not sufficient, since it must be accompanied by polit-
ical circumstances favouring the inclusion of such regulatory features
into the normative repertoire.45

We shall now consider cases in which morality, including (though not
exclusively) religious morality, has played an important role. There are
many such cases in present-day Egypt. Some would even consider it a
judicial pathology. We shall be focusing on the judiciary and referring to
three cases which illustrate the constraining impact of morality on the
implementation of law. Each case exemplifies a specific aspect of such a
contingent relationship: the procedural constraints and common-sense
typifications affecting the legal understanding of facts; the articulation
of morality, religion, and politics; the power of the normality argument.
Moreover, all such cases demonstrate the political dimension of the
combination.

The first case is known as the Maadi girl case. In January 1985, five
young men kidnapped under the threat of violence a 17-year-old girl
together with her boyfriend, took them in an isolated place, where two of
the men raped her. They were then compelled to move to another place.
A sixth young man allowed them to stay in the garage he was living in,
where they all but the sixth man, raped her. They also robbed the couple
of their watches and jewelry. They released the victims in the neighbour-
hood. The victims brought a charge against their assailants, who were
soon arrested and were found whilst still possessing the knife that they
had used to threaten the couple and their small booty. The case was
extensively dealt with by the media and was followed by a short trial
which condemned the five main assailants to the death penalty on the
charges of abduction, rape, and robbery, and condemned the sixth man
to a 7-year imprisonment for his active involvement in the crime. The
Mufti of the Republic confirmed the death penalties and the sentences
were executed.

The case is interesting in many respects, in strictly pragmatic terms, it
is noteworthy for the construction of morality within judicial settings,
and in general terms, for the political effects of non-political cases.
Under a pragmatic perspective, the definitions given by the Egyptian
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Court of Cassation (mahkamat al-naqd) to the victim’s sexual physical
parts (mi’yar al-’awra), whose violation was condemned, are worth
recalling: “the offender lays the (female) victim on the ground and breaks
her hymen with his finger”; “the offender pinches the woman’s bottom”;
“the offender grasps the victim’s breast”; “the offender pinches the
(female) victim’s thigh”, etc. According to such a criterion, courts do not
view the kissing of a girl on the cheek or the kissing of a boy on the neck,
or biting rather than kissing, a violation of her/his modesty.46 Moreover,
the approach adopted by the magistrates in dealing with the case ought
to be underlined. The procedural approach to the case, i.e. the way in
which magistrates formulate rules they refer to, is what distinguishes pro-
fessional from lay people. In other words, their framing of the case
makes its facts relevant in legal terms, i.e. it legally qualifies them and
allows for the relevant criminal conviction. Moreover, the way the public
prosecutor “tells his tale” is a sort of “hyper-accusation” which antici-
pates the use thereof by the court.47 Finally, one can observe the many
strategies to assess or to escape the stigmatizing nature of the accusa-
tions: the public prosecutor strives to demonstrate the intentional nature
of the offenders’ crimes, whereas the offenders seek alternative descrip-
tions of the facts which may dissociate them from the potentially dam-
aging implications of the magistrate’s wording; alternatively, they seek to
underplay their involvement in the facts so as to avoid liability. In this
respect, the offenders stress either the collective nature of the crime, or
the victim’s near-consensual behaviour, or the importance of circum-
stances. Offenders do not challenge the morality at stake; rather, they
argue their compliance with such a morality but seek to provide an
alternative picture of their participation in the crime and of its moral
implications for their own morality.48

Under another perspective, this case, though not apparently political,
became political for its consequences. It was extensively and publicly
dealt with: paradigmatic conceptions of female modesty, sexuality, sex-
ual control, and the repression of violations were largely unfolded (much
more than they were debated). This clearly shows how moral issues are
(made) public. Sexual relations are totally emptied of their intimacy and
feeling, and are turned into a public legal question revolving around their
only legitimate definition, i.e. marriage, and their counter-definition, i.e.
rape and non-marital relationships. The public nature of cases connected
with morality is thus easily made political, with all public authorities
commenting thereon. For instance, in another rape case, that of the
“Ataba girl”, President Mubarak accepted a bill amending the existing
law on rape, with the consequence that the law was actually amended and
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that the penalty was strengthened. An Islamic yearly publication com-
menting on the same case explicitly related the decrease of social security
to an increasing focus on political security. Endorsing the trend
expressed by the Muslim Brotherhood, it also stated that the new law was
in contradiction with the Islamic Shari’a, since it failed to deal with the
question of honour and to inflict punishment for consensual sexual
intercourse.49

The second case is about female circumcision. In July 1996, the
Egyptian Minister of Health enacted Decree 261/1996, whereby female
circumcision, whether in hospitals or public and private clinics, was for-
bidden (except in cases of illness); it also established penalties for non-
physicians performing the operation. The Decree was contested before
the Cairo Administrative Court by a group of people led by a prominent
Islamic figure, Shaykh Yusif al-Badri, it was argued that the Decree was
void since it violated Islamic law principles which, according to Article
2 of the Constitution, are “the main source of legislation”. In their
opinion, female circumcision was a legitimate practice, and governors
could not impose restrictions limiting what the Shari’a allowed, obliged,
or recommended. The Administrative Court accepted the plaintiffs’
claim; yet, the Minister of Health appealed to the Supreme
Administrative Court, which in turn quashed the previous ruling. Firstly,
the Supreme Administrative Court stated that where an administrative
decree is challenged before administrative courts, whoever is legally
involved in the case is interested in pursuing a legal action. Consequently,
whoever believes in Islam and claims that the correct opinion on female
circumcision is dictated by his faith has a personal interest in bringing an
action. Secondly, and along the lines of the SCC, the Court held that fail-
ing a definite provision of the Shari’a governing a particular matter, the
legislature was entitled to act independently and in line with the parti-
cular context of the case. Since there is currently no consensus among
Islamic scholars regarding female circumcision, a clear and definite pro-
vision cannot be inferred therefrom; hence, the legislature must interpret
general Islamic principles in the light of contemporary social conditions.
Thirdly, according to the Supreme Administrative Court, any intrusion
with personal and physical integrity requires to be legitimated, and this
is not the case of female circumcision, except in the very few cases in
which it is medically justified.50

The case raises important questions as to the relationship between
morality and law, and between morality and politics. Female circumci-
sion is the archetype of what, under the Islamic Shari’a, pertains to the
realm of morality; morality includes what is not compulsory, though
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allowed (mubah) or recommended (mandub) by some traditions.
However, given the differentiation between law and morality, the issue is
not what the Shari’a considers good, neutral, or bad, but rather what the
state decides so as to extend its control over people. As a matter of fact,
legal authorities have started to interfere with issues that were previously
outside their scope of intervention, e.g. sexuality and sexual control. In
other words, they have started to legislate on intimacy. The Egyptian leg-
islature and judiciary have enacted laws and passed judgments forbid-
ding any kind of violation of physical integrity, except for healing
purposes. Thus, the differentiation between law and morality leads to the
Shari’a being confined to the ambit of morality, so that it is merely one
among many other moralities available (although it is, quite probably,
the most important). By challenging the Egyptian government’s attempt
to ban female circumcision, the plaintiffs attempted to reintroduce
religion as a set of moral principles upon which law ought to be
grounded. No private interest was at stake in this case, but a claim to
define what principles are of paramount importance in the definition of
law. The Court did acknowledge that law was set within the framework
of Islamic principles, though it provided a different understanding of the
latter’s meaning. However, this does not imply that legislation and
religious law have once again merged, but rather that religion is a
moral reference point. Through the legal and judicial process, the
principles of the Shari’a have been given the status of the main
moral source of legislation.

The above case also sheds light on the relationship between morality,
law, and politics. Contesting before an administrative court a Decree pro-
hibiting female circumcision was a means to raise a public debate on a
specific issue, thus presenting and defending a specific conception of
society’s general order. Female circumcision is raised to the “status” of a
cause upon which the general interest is mobilized to the benefit of the
public good (at least a certain conception of the public good), beyond
the interests of any single individual.51 The issue of female circumcision
allows for the “public staging” of arguments opposing it and becomes a
“cause” to promote more general interests. The case, which thus becomes
a public legal affair, is used to support claims as to the Islamic nature of
the Egyptian state and its institutions, and to the definition of such an
Islamic nature. As stated by Claverie, this is a model of “critical demon-
stration”:52 certain actors – by using the many institutional resources at
their disposal – can twist the substantial definition of the referential
framework adopted by authorities, whilst still formally remaining within
such a framework. In the case of female circumcision, power and the
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powerful are not at stake; rather, law and the judicial arena are used to
enjoy such power whilst remaining within the institutional framework,
though also attempting to define the major principles upon which power
is built.

The third case relates to the privatization of the Egyptian public sec-
tor. It is, by nature, a political case, since it deals directly with the nature
of the regime. During a period of economic reforms, the Egyptian gov-
ernment enacted a number of commercial and economic laws, without
however changing the constitutional principles that state the country’s
socialist nature. The Egyptian SCC was thus asked to deal with the ten-
sions between a market economy and a “socialist” Constitution. By its
ruling of 1 February 1997, the Court held that Law 203/1991 on the pri-
vatization of public enterprises was not contrary to the Constitution. In
this case, the plaintiff, a former public sector employee, claimed that the
privatization of public enterprises violated the Constitution’s economic
principles. According to the Court, however, the Constitution does not
provide for a specific economic system; hence, constitutional provisions
are to be interpreted in the light of their general aim, i.e. development
and economic growth, these depending on private investments. The only
function of public investment is to pave the way for private investment,
a goal, therefore, which is in line with the privatization of public enter-
prises. On such groundings, the plaintiff ’s claim was dismissed.53

The case clearly deals with moral principles. It raises the following
questions: is privatization a good and fair economic policy? To what
extent are liberal principles desirable? What is the “benefit” to be
attained? The case is expressed in legal terms and might be seen as a test
of Dworkin’s theory of law as integrity. However, what is most interest-
ing is the way the SCC interprets principles and provisions so as to make
moral what would otherwise have appeared unfair. It shows how far
interpretation can go so as to twist a normative provision and adapt it to
new moral and political purposes. In other words, it stresses the judi-
ciary’s (in this case the SCC’s) primary role in conferring a legal existence
upon moral principles through the interpretation of legal criteria. In this
case, it was held that constitutional principles were to be interpreted in
the light of their ultimate goal, i.e. the political and economic liberation
of the country and of its citizens. It follows that the state must fulfil its
duties in terms of the country’s defence, security, justice, health, educa-
tion, and environment, although it is exempted from further duties.
Hence, the constitutional notion of socialist development is not strictly
defined: the Constitution is a progressive document to be interpreted in
an evolutionary way. According to the Court, constitutional texts must
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not be construed as if they provided a definite and perpetual solution to
ever-changing economic issues; the meaning of the Constitution must be
in line with the spirit of the time. This is what was once called the nor-
mality argument: the statistical and ethical meanings of the norm were
conflated so as to give normative weight to the description of allegedly
statistical facts. By appealing to the spirit of the time, judges claim the
Constitution to be in line with their perception of Egyptian economic
and political normality. It is assumed that such principles (such as the
new goals society pursues) are widely shared because they are objectively
grounded, the complementary role of the private sector, its efficiency and
dynamism are presented by the SCC’s judges as unquestionable. They
belong to the realm of normalcy, in that they are morally desirable and
shared, and hence legally binding.

4 CONCLUSIONS

Moral principles affect law considerably and this holds true also in
Egypt. The problem is to understand on which grounds such principles
operate. Legal positivism firmly establishes law’s autonomous nature, i.e.
its being determined by human beings. Hence, its original source, be it
divine or human, does not matter in practice. However, such a theory is
wrong in that it circumscribes law to the legal system’s primary (sub-
stantial) and secondary (procedural) rules. It fails to consider the impor-
tant principles that both the legislature and the judiciary refer to and, by
so doing, encompass within law’s framework. Dworkin’s theory is
equally questionable. He, in fact, believes that the moral principles judges
refer to are embedded, as from the beginning, within a coherent legal sys-
tem; yet, it might be argued that it is the jurist or legal practitioner who
makes such principles legal. Under this perspective, focus must be placed
on the legal profession’s performance of its activities. Through such
activities, general and vague principles are substantiated. In other words,
a close look at law in action allows us to understand that the lawyer deals
with moral constraints not by acknowledging the different nature of
morality but rather by turning some of its principles into legal rules. For
instance, in the Maadi case, moral conceptions of sexual physical parts
were given a legal definition by the judges of the Court of Cassation.
Similarly, in the female circumcision case, although the judges of the
Council of State did not deny the legal relevance of the Shari’a, they
ordered the latter’s principles and selected which among these principles
could be considered as law. In the privatization case, the SCC’s judges
turned the liberal conception of development and economic growth into

RULE OF MORALLY CONSTRAINED LAW: CASE OF EGYPT 557

Ch16.qxd  20/4/07  2:58 PM  Page 557



a binding legal rule, thus allowing for the privatization of the public
sector. Such a “legalization” of moral principles is best carried out by
asserting the latter’s “normal” nature; the shift from the norm’s alleged
statistical dimension to its binding and authoritatively imposed dimension
is thus made feasible.

The rule of law is a principle enshrined in the Egyptian constitution.
Article 64 provides that “the sovereignty of law (siyadat al-qanun) is at
the root of the state’s power”. Indeed, the state’s compliance with the
rule of law is one of the major claims advanced by the Egyptian politi-
cal opposition. At the same time, the country’s legislature nowadays
enacts a huge number of legislative texts, and its courts are swamped
with civil and criminal disputes, meaning that Egyptian people are some-
how convinced that courts effectively apply Egyptian law. Quite likely,
this shows the paradoxical nature of the rule of law: its respect may be
deemed to protect individuals against the state’s arbitrariness, though it
may also be used to build “a stronger, more effective, more centralized
and more intrusive state”.54 This is exemplified by the relationship
between law and morality. On the one hand, to resort to moral principles
allows individuals to challenge the state’s authority; on the other hand,
however, it also enables the judiciary to construct a legal and officially
sanctioned interpretation of such principles.

In other words, morality constrains law, though it is the lawyers who
make morality legal. By so doing, the allegedly heteronomous status of
morality is turned into a positive and legal one. The rule of law is thus
strengthened, given that people and the state must abide by legally and
judicially defined rules. However, this is a “rule of lawyers’ law”; hence,
it raises the issue as to the latter’s power to exercise a legislative function
without being democratically empowered to do so. This is the so-called
and well known problem of government by judges (gouvernement des
juges). What is more, in the Egyptian political context, the problem is
wider, since no institution can truly claim democratic legitimacy. To
focus on the judiciary’s government dodges the issues of political debate,
of its legislative outcome, and of the exercise of power. In the Egyptian
context, where politically sensitive issues are monopolized by the execu-
tive by creating a dichotomy opposing not law to morality but rather
ordinary law to exceptional law, the problem is no longer simply that of the
rule of morally constrained law. Rather, the problem is also about the rule
of hierarchical law, whereby cases are treated differently according to their
political nature. The rule of law is thus turned into the rule of the ruler.
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CHAPTER 17

“ASIAN VALUES” AND THE RULE OF LAW
Alice Ehr-Soon Tay

565

1 ASIAN VALUES?

The creation of a nation and the search for a country’s identity are not
experiences peculiar only to modern history. The lessons of such experi-
ences are rarely learnt; the illusions they nurture are often quickly shat-
tered; the dreams they foster give way to new suffering. Some well known
satiric verses of Daniel Defoe remind us of the risks run by nation-builders
and identity-seekers.1 The less poetic words of a nineteenth-century quip
convey the same idea: a nation is a group of persons united by a common
error about their ancestry and a common dislike of their neighbours.

Since the end of the Second World War, several new and independent
states have emerged as a result of Asian decolonization. Although origi-
nally applicable to Europe, the two observations above might equally
well be addressed to Asian states which, over the last decades, have
sought a national identity and a cultural uniqueness of their own.

So what is “new” about Asian identity-seeking and the creation of
Asian nations after their independence? Different contexts have wit-
nessed their rise and have shaped their development. Such contexts
ought to be examined in order both to understand how “Asian values”
are a specific trait of contemporary Asian societies and to define their
content and their connection with the rule of law.

Before identifying such contexts, it is important to stress that “Asia”
and “Asian” do not constitute a single evaluative concept; neither do
they delineate a single geographical space, a specific historical spiritual
manifestation, a racial community, economic unity, or region; quite
similarly, “the West” is not an intelligible concept depicting a cultural,
political, economic, and historical unity. “Asia” stretches from Japan
through China to Indonesia, the Philippines, the South Asian subcontinent
and reaches the Middle East. “Asia” embraces all the major “native”
religions of the world, and it also includes a number of “adopted” ones.
Quite obviously, it is not culturally, economically, and politically
homogeneous; rather, it is complexly and interestingly heterogeneous.

P. Costa and D. Zolo (eds.), The Rule of Law: History, Theory and Criticism, 565–586.
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Throughout ancient and modern times, Asian cultures have come in con-
tact, crossed and mixed, economies and politics have changed and
adapted, and national boundaries have been drawn and redrawn all over
“Asia”. As Yash Ghai of the University of Hong Kong has clearly put it:

All the world’s major religions are represented in Asia and are, in one place or another,
State religions (or enjoy a comparable status: Christianity in the Philippines, Islam in
Malaysia, Hinduism in Nepal, and Buddhism in Sri Lanka and Thailand). Political
ideologies, like socialism, democracy or feudalism, animate Asian peoples and govern-
ments. Besides religious differences, other factors have produced rich cultural diversities.
Cultures, moreover, are not static, so that many accounts dealing with Asian culture are
probably true only when referred to specific moments in time. Nor are the economic
circumstances of all Asian countries similar. Japan, Singapore and Hong Kong are
among the world’s most prosperous countries, while there is grinding poverty in
Bangladesh, India and the Philippines. The economic and political systems in Asia
likewise are remarkably diverse.2

Precisely because “Asia” and “Asian” are too broad and loose concepts,
the “Asian values” discussed below will be merely illustrative examples
depicting specific interests, ways of thinking, and concerns. Most impor-
tantly, they will be placed within the broad context of a Chinese culture
exemplifying “Confucian values”.

2 THE HISTORICAL AND POLITICAL CONTEXTS

Let us now turn to the contexts in which we find “Asian values” and in
which the rule of law is applied.

2.1 The historical role of western legal and political 
institutions in Asia

Most theories of “Asian values” assume that “Western” and “Asian”
political institutions and ideologies, cultures and values are separate and
not historically related. Such an assumption is not the result of igno-
rance but rather of the wish to overlook inconvenient evidence.

Between the late nineteenth century and the early twentieth century,
all Asian countries had “Western” systems of law and government.
These had been either colonially imposed – such as in India and the for-
mer East Indies (now Indonesia), the Philippines, contemporary
Malaysia, Singapore, Hong Kong, Vietnam, Cambodia, and Laos; or
had been voluntarily adopted – Japan, Korea, Formosa/Taiwan, and
Nationalist China; or had been adopted by osmosis, as in Thailand, by a
number of nineteenth century Thai kings.

Western legal and political cultures were introduced in different ways:
the common law and the British parliamentary system were introduced
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by the British; civil and Roman–Dutch law and administration were
introduced by the Dutch, the French, the Portuguese, and the Spanish;
and, as late as the second half of the twentieth century, Soviet-socialist
systems were brought by Marxism-communism. A variety of cultural
milieux thus emerged in “Asia”, encompassing law and political admin-
istration on the one hand, and arts, culture, and educational processes on
the other. Although consciously running the risk of being stereotypical
or “essentialist”, I would argue that the main cultural feature of former
British colonies was “pragmatism”, whereas “cultural elitism” was typi-
cal of former French colonies, “administrative authoritarianism” of
Dutch colonies, and “social hierarchy” of Spanish colonies. Such fea-
tures, in a subtle though decisive manner, marked each society: the val-
ues and approach of the British District Officer Lee Kuan Yew, the
former Singaporean Prime Minister, could never have been nurtured in
French bureaucratic Cambodia; nor could the French-educated and
French-espoused King Sihanouk have lived through his long paternalis-
tic reign in Indonesia’s feudal militarism; nor could the Nehru-Gandhi
dynasty have reigned and survived electoral rejection and electoral return –
nor could democracy have been restored in the Philippines – in any non-
common law country.

Be that as it may, “Western” political and legal institutions were
planted, took root and continued to flourish in all parts of Asia – save
for a limited period in China and Vietnam after their “liberation” – thus
moulding the new States’ institutions. They also limited potential radical
changes. Thus, as pointed out by John Hazard, the doyen of Soviet legal
scholarship, in the heyday of Soviet ideological expansion in Africa and
Latin America, only one of the sovietized states had been a common law
country: the trial and error method typical of the common law judicial
process had inculcated a profound habit of piecemeal adjustment rather
than the urge for a revolutionary overhaul! Among the civil or common
law countries that maintained Western institutions after their liberation
or independence, two exceptions stand out, i.e. Vietnam and the People’s
Republic of China, which became and still are communist countries. Yet,
under a central and crucial perspective, such countries are exceptions
proving the rule: by adopting a (socialist) market economy, both
Vietnam and China have returned within the civil law group of countries,
enacting civil codes based on East German models and establishing a
European-continental criminal process. China’s history is indeed more
complex: up and until very recent times, the civil law system, which
strove to be implanted between the 1920s and 1930s, had no chances of
taking roots on the mainland or, after 1949, in Taiwan. Nowadays,
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through the Open Door Policy and Economic Reform, China has once
again adopted the continental European codified legal model whilst
retaining various features of its soviet-socialist predecessors, these being
themselves grounded on civil law.

This holds true also for Asian political structures. The English parlia-
mentary system, bipartisan or multiparty government, democratic
elections, the rule of law, the separation of powers, were all preserved,
adopted or adapted by newly independent and industrialized Asian
countries, with the addition of a number of constitutional monarchies –
Thailand, Cambodia, Malaysia – and two absolute monarchies – Brunei
and Bhutan.

Therefore, to treat “democracy” and the rule of law as uncommon or
as new concepts in Asian states, having no roots therein would amount
to adopting a prejudiced or ignorant approach. Until independence,
“local” or “native” aspirants to political leadership were easily elimi-
nated by colonial leaders or found no opportunities to implement their
democratic aspirations and exercise their talents in democratic gover-
nance: they were relegated to low and middle level public civil posts or, if
they were too forceful, they were sent to detention centres under “emer-
gency” or public security regulations. Yet, as minor administrators and
low civil servants, they did undergo some apprenticeship in law-abiding
colonial administrations, whose value should not be underestimated.
The leadership of trade unions in all British colonies was totally native
or local, mostly Indian. In schools for native pupils, most teachers were
local teachers, especially Indian, trained either locally or in the colonial
“motherland” on the basis of imperial syllabuses, and ultimately exam-
ined by British, Dutch, or French university authorities. Demands for
freedom, equality, democracy, and independence were first advanced
within such a milieu of trade unionists and teachers, journalists and
intellectuals; similarly, most radical political leaders emerged therefrom.

2.2 The rejection or modification of inherited western infrastructures

The starting point for newly independent Asian states seeking a national
identity of their own was indeed “Western”. The degree of rejection or
modification of such a model varied enormously, this hinging in part on
the length and nature of the colonial domination, on the circumstances
leading to independence and on the background and character of local
leadership at the time: the longer the period of colonial domination, the
more entrenched the “Western” models; the more difficult the struggle for
independence and the more brutal and self-centred the colonial rule, the
sharper the rejection of colonial structures; the less impressive the local
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historical myths and memory, the smoother the way for democratic
processes.

For instance, in spite of its highly complex cultural, racial, religious,
and social divisions, India, which had experienced some 300 years of
British rule and law, retained after its independence all the fundamental
principles of the British parliamentary system, which could not be
eroded either by a written constitution or by the institution of a presi-
dency. Its democratic character was vindicated when the increasingly
autocratic and personal rule by the Prime Minister Indira Gandhi was
amazingly halted by popular vote, although it was subsequently rein-
stated by another popular vote. After all, the essence of democracy is
that it is up to the people to decide which government they want. I indeed
welcomed the rejection of Ms Gandhi and the Congress Party at a time
when Asian authoritarianism was a real risk, and military and martial
law regimes proliferated everywhere. In the Philippines, the deposition of
Mr Marcos was achieved by a democratic and popular vote, supported
by “People’s Power”; similarly, it was through a popular vote that the
State of Law and Order Revolutionary Council (SLORC)3 military
regime was rejected by the people of Myanmar. Nowadays, India claims,
quite rightly, to be the largest democracy in the world. Its first “native”
leaders were British-educated at the London School of Economics and
Politics as well as at Oxford and Cambridge. Its past and present leaders
include lawyers, political scientists, and theorists. Its Supreme Court
stands out for its support of liberal democratic rights and for the
protection of the deprived and downtrodden, of outcasts and low castes,
women and children.

Similar considerations are to be made for Singapore and Malaysia.
Having been subject to only half of the 300 years of British Indian rule
and having been “awarded”, i.e. not had to fight for, their independence,
neither state made many amendments to the multiparty and British
parliamentary system of the departing British rulers.

It cannot be ignored that, since then, Singapore has experienced some
30 years of a de facto one-party government. Collective representation
(Group Representative Constituencies) has only been recently intro-
duced to give voice to “ethnic minorities” and functional/interest groups
(Non Constituency Members of Parliament); until such a change, the
democratic character of the electoral process was maintained by ensur-
ing that in principle (though unlikely in fact), the People’s Action Party –
which has occupied almost all parliamentary seats for 30 years, though it
has recently lost ground – could be “voted out”. All “visible” manifesta-
tions of the common law are nowadays respected: for instance, should a
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political opponent be particularly troublesome, Mr Lee and his ministers
do not need to resort to arbitrary arrest or detention under emergency or
public security powers; quite simply, instead, they appeal to the laws on
defamation or to regulatory rules. It is true that Mr Lee has yet not lost
any of the 19 actions for defamation brought so far against troublesome
opponents. Yet, although Mr Lee might be accused of having invented a
new definition of vexatious litigation, he certainly cannot be accused of
having avoided the judicial process. Singapore, just like most common
law jurisdictions, has been overtaken by statute law and has thus become
a legislative state. Common law has practically ceased to develop – its
true and full development would open the government to unpredictabil-
ity, now deemed thereby to be uncongenial. Legislation itself may distort
the true function of the common law and jeopardize the rule of law,
though it is nonetheless enacted within a democratic and rule-of-law
based framework.4

Given its historical importance within the Muslim world and the role
of its traditional rulers as religious heads, Malaysia has added a federal
structure and a constitutional monarchy to the British parliamentary
model; more precisely, it has ten “monarchs” – the nine sultans of its
nine states, together with a super-king elected and thereby representing
the Federal monarchy – whose functions are analogous to those per-
formed by the Queen of England. The Malaysian monarchy is also char-
acterized by a Conference of Rulers determining all matters pertaining
to the Islamic religion, as well as the privileges and immunities of its nine
kings (Agongs) and super-king (Yang Di Pertuan Agong). Like
Singapore and India, its judiciary is constitutionally independent. Unlike
in India, though like in Singapore, the independence of the Malaysian
judiciary was attacked by its Prime Minister in the 1980s, and its public
standing was reduced; this created outrage in the democratic world. The
Anwar Ibrahim trial of 1999 confirmed the subjugation of the judiciary
to an oppressive executive. The latter’s comprehensive story cannot be
recounted here, though it has been largely documented.5 Suffice it to say
that the Malaysian judiciary has been successfully cowed. The 1999 trial
and conviction of Anwar Ibrahim, former Deputy Prime Minister, has
proved that the administration of justice in Malaysia is far from being
fearless and unprejudiced.

After their independence, Vietnam, China, and North Korea opted for
communism. Before this occurrence, all three states had been influenced
by Chinese culture and civil law juridical systems. These States, including
North Korea in a very primitive form, have recently reverted to the civil
law system, together with the endorsement of a regulated market economy
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and the rule of law. However, the former two states have also embarked
upon programmes of economic reform (Vietnam) and a multisectorial or
socialist market economy (China) that require the creation, reform, or
restructuring of the legal system. Throughout such a process, both coun-
tries have acknowledged that their modern legal systems are essentially
civil law based, although most commercial/financial legislation draws
upon Anglo-American and international models.

Burma/Myanmar and Indonesia – for different reasons – were directly
or indirectly subject to military control.6 Many scholarly studies attribute
the lengthy period of military rule after Burma’s independence to its early
Hindu history, this entailing the innate rejection of human equality, the
glorification of the warrior cult depicted in Hindu epics, the primacy of
strong leaders and the ensuing passivity of rural populations.7 Similar
cultural features have also been related to the brutality of the Pol Pot era.8

As regards Indonesia, its apparent democracy was overladen with a
form of principled paternalism which replaced the harsh Dutch admin-
istrative paternalism, thus introducing a “Guided Democracy” in the
new (1959), though now old, order. After electing the government and
President, the “Guided Democracy” was supposed to “liberate” the
people’s spirit in accordance with what was established by their leader.
Thus, on 1 June 1945, before national independence was officially
declared, the former President Sukarno argued that independence was
essential if individuals were to be free:

If every Indonesian out of the country’s 70 million people is to be mentally free before
political independence is achieved, we will not gain independence until Doomsday. On
the contrary, it is within an independent Indonesia that we will liberate our people and
their hearts.

Even after the country’s independence, such a call for the people’s liber-
ation epitomized the recognition of the latter’s sovereignty, their human
rights, and obligations. A constitutional order was thus to be established,
in which the state would help people achieve their ideals, and govern-
mental power would protect human rights. In other words, the rule of
law was to be established! Yet, Indonesia soon became the Asian author-
itarian/military state par excellence. Why and how did this happen?9

The above provides a scenario of the legal and political structures and
values which Asian states drew upon after their independence. In the
light of the above, it cannot be argued that such states’ recent histories
and experiences were unfavourable to democracy and the rule of law. It
follows that the reason behind their deviance from the latter is to be
found elsewhere.
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2.3 The internationalization and ideologization of fundamental
precepts of human dignity and human rights

The era of Asian nation-building and identity-seeking first began with
the establishment of the United Nations and continued through the col-
lapse of communism in Eastern Europe and the Soviet Union. During
this period, politics and economics were internationalized and culture
was Americanized; moreover, human beings were ideologized as the end,
rather than the means, of all social endeavours.

For Asian peoples, just as for Africans, the above processes led to the
international support of their demands for sovereignty first, and then for
nationhood. Once independence was achieved, it was then necessary to
start “living again”. There were huge problems in this respect: the need
to feed chronically poor and hungry people, population growth, the
need to repair devastation brought by the Japanese invasion and occu-
pation, development of their economies (which had been run by colonial
rulers and entrepreneurs to their own advantage), the undertaking of
responsibilities once managed by colonial rulers, building cohesive soci-
eties that merged different migrant communities that did not perceive
themselves as part of a single people, but rather as distinct and separate,
sharing no common rights and responsibilities. All such problems were
to be tackled by the mainly young radicals who had demanded and
obtained freedom and independence.

The “right to development” proclaimed by the United Nations initially
implied nothing more than the right to receive assistance. The United
Nations General Assembly defined development as

A comprehensive economic, social, cultural and political process that aims at the
constant improvement of the wellbeing of the entire population and of all individuals on
the basis of their active, free and meaningful participation in development and in the fair
distribution of the benefits resulting therefrom (41st Session, November 1986).

It is argued that, for people struggling for bare subsistence, for those
engaged in building industries and setting up schools, in feeding and
clothing, in providing shelter and in defending hundreds of millions of
people, the right to development does not leave room for civil and political
rights. In the meanwhile, aid donors – the World Bank, IMF, etc. –
demand the protection of human fundamental rights and threaten to
withhold their support if countries default on the this protection

The internationalization of human rights ideology, combined with the
end of the Cold War, has allowed Western energies to be released and to
focus on the Asian world. In this respect, there is wide evidence of arbi-
trary arrests, prolonged detentions, ill-treatment, brutality, and torture
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practised on Asians or individuals with other nationalities, for religious,
intellectual, or political reasons; there is also wide evidence of censorship
and control of the media, manipulation of and constraints upon the
judiciary, etc. In other words, increasing evidence proves the unsatisfactory
protection of human rights in Asia.

Asian States are required to recognize their citizens’ civil and political
rights, as well as their social, cultural, and economic rights. According to
Western thinking, the universality of human rights means that the latter
entail universal standards to be respected by all nations, these being
above local laws and not being open to limitations. The inclusion of
human rights within customary international law means that no nation
can avoid an obligation to protect such rights and that all countries are
potentially subject to charges of abuse. The effect of international criti-
cism and outrage, together with the role of the United Nations, cannot
be underestimated. In this respect, the story of Cambodia’s path to
democracy is exemplary10

Mohamed Mahathir clearly underlined the connection between the
above two factors in 1994:

Much later the Cold War ended and the Soviet Union collapsed leaving a unipolar world.
All pretence at non-interference in the affairs of independent nations was dropped. A
new international order was enunciated in which the powerful countries claim a right to
impose their system of government, their free market and their concept of human rights
on every country.11

2.4 The Asian miracle and Asian leadership

No Asian state remained unaffected by the Second World War. Indeed, all
states suffered extensive damage to their economies and environment.
Yet, they all began their reconstruction processes in the following 10–15
years and, within 20 years, they all experienced strong economic growth.
Asian nations were swiftly turned from simple agrarian and resource-
supplying economies to industrialized or industrializing states, and then
to technologically skilled nations. The so-called “Asian miracle” occurred.
The “Asian Tigers” or “Dragons” began to emerge. Current living stan-
dards in Hong Kong, Singapore, Japan, and Taiwan, are ranked within
the top ten of all world economies. Throughout Asia, the percentage of
poor people has been halved and even quartered. The twenty-first century
has been announced as the Asian and Pacific century.

In East Asia itself, Malay kampongs and Chinese market gardens have
been replaced by supermarkets and shopping malls; crafts shops and
artisan corners, coffee and wine houses, have been given way to residen-
tial skyscrapers; intensive labour factories have been transformed into
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sleek industrial areas and even into high-skill technological centres.
McDonalds competes with satay and noodle hawkers and stalls.
Bangkok streets are congested with business and private cars, interna-
tional transport trucks, tour coaches, and other visible expressions of
globalized economies and prosperity.

Asia has reached the end of the twentieth century as an economic suc-
cess. Economic success has brought about new ways of life. As foreseen
by Mr Lee Kuan Yew in 1995:

Singapore’s life-styles and its political world have been heavily influenced by the West.
I believe Western influence amounts to 60 per cent, with Asian values’ influence amounting
to 40 per cent. In 20 years’ time, this ratio will shift, since East Asia will gradually
produce its own mass products and coin its own political vocabulary. The influence of the
West on our life-styles, foods, fashion, politics and media, will drop to 40 per cent and
Asian influence will increase to 60 per cent.12

The above forecast is backed by evidence provided by Tommy Koh Tiong
Bee, Singapore’s well known and well respected diplomat with a 20-year
experience of New York and Washington:

Barring a major catastrophe, the World Bank and International Monetary Fund (IMF)
are optimistic about East Asia’s future. They have predicted that East Asia’ combined
GDP should continue to increase by 5–6 per cent per annum, on average, over the next
few decades. The growth rate would be even higher, at 7 per cent, if Japan were excluded.

The increase will amount to US$13 trillion (in 1990 prices) over the next two decades
(by 2015) or an increase that is roughly twice the current size of North American. Even
if North America and Europe were to see sustained growth at moderate rates, East Asia’s
GDP should be almost as large as the combined GDP of North America and Europe
three decades from now (2025).13

On the political and ideological front, the Asian claim to equal status has
been asserted by new Asian nations by resorting to the tools and
weapons learnt from their colonial masters.

Suffice it to recall that, in the 1950s, young Asian men and women
streamed to the United Kingdom to attend London School of
Economics (LSE) Fabian and Labour lectures on law and politics, to
study Locke, Hobbes and Hume, Burke, Marx and Lenin. They learnt
whatever they could, absorbed and brought it home with them. They
thus returned to their countries being dissatisfied therewith and willing
to change their status from subjects to citizens, from low civil servants to
popular leaders. In their twenties or thirties, such young and inexperi-
enced people took the reins of government in their hands and promised
freedom, equality, and independence. In 20–30 years, they brought about
the people’s prosperity and security, human pride and dignity in politics,
science, and commerce. Quite paradoxically, these are the leaders, now in

574 CHAPTER 17

Ch17.qxd  20/4/07  2:59 PM  Page 574



their sixties and seventies, to whom “the West” currently preaches
democracy and human rights and demands their accountability! As
Anwar Ibrahim said: “Where were they when we were fighting for our
freedom, when we were struggling for our survival?”

This is the historical and political framework of the rise and function
of “Asian values”. Let us now turn to the latter’s claims.

3 THE CRITICISM OF THE NOTION OF “ASIAN VALUES”

The term “Asian values” was first coined by the former Prime Minister
(now Senior Minister) of Singapore, Mr Lee Kuan Yew. Over the years, the
term has been adopted by the Prime Minister of Malaysia, Dr Mahathir,
and by other Asian political leaders, including leaders of Japan and Korea
and, most recently, by the Chief Executive of the Hong Kong Special
Administrative Region, Mr Tung Chee Wah. As employed by Mr Lee and
by Japanese, Korean and Hong Kong leaders, it is often synonymous with
“Confucian values”.

According to such leaders, the term stands for a system of values, pri-
mary among which is economic development, which is to be followed by
better living standards; hence, civil and political rights could legitimately
be postponed until economic development is achieved; indeed, their denial
is necessary to ensure economic progress and its ensuing benefits.Together
with the economic justification, the model of a bureaucratic–authoritarian
government is also advanced, this being empowered to regulate and deeply
control its citizens in the manner deemed appropriate in order to achieve
social goals.

Another function performed by arguments on “Asian values” is to
prevent scrutiny of human rights practices in China, Singapore, Malaysia,
and Vietnam by viewing criticisms as “interferences with the internal
affairs” of sovereign states. Advocates of “Asian values” thus reject, on
the grounds of cultural relativity, the universality of human rights, that is
rights belonging to all human beings as members of the human species.

According to current theories of “Asian values”, the latter encompass
certain allegedly Confucian virtues: primacy of collective interests of
the community over those of the individual to ensure social har-
mony; respect for the elderly; an interest in order and stability, in the
family, nation and community; the value of frugality, parsimony and
hard work; self-sacrifice in the name of the family; denial of present grat-
ification for long-term benefits; commitment to education. Tommy Koh
Tiong Bee updates such “East Asian values” by adding ten further
values: the rejection of “Western” individualism; the importance of a
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strong family; an emphasis on education; the virtues of saving and
frugality; the value of hard work and teamwork; the importance of a
social contract between the people and the state; the importance of
a morally wholesome environment; and the belief that freedom is not an
absolute right.14

According to Mr Lee, such “Asian values” have allowed for the Asian
miracle. They have brought about Singapore’s law and order and have
enabled it to avoid Western societies’ urban chaos, anarchy, and violence.
Such an assumption is grounded on the belief in “Asian democracy”,
which has legitimated the rigid regulation of social and economic life
and which has led to Singapore’s soft or bureaucratic authoritarianism.

Critics of Mr Lee’s conception of “Asian values” underline the problem
connected with their application to Asia through their juxtaposition to
“Western” values. The following objections are advanced:
3.1. “Asia” is not a monolithic culture, in that it has enormous cultural

and geographical diversities. “Asia” is not a single and cohesive
cultural unity, though it might also share universalistic values.
“Confucianism” may underpin only some Asian cultures. In cultural
matters, there are no plausible Cartesian reference points. It is
precisely Asia’s cultural diversity that renders Asian states so rich,
colourful, interesting, and enduring, so resourceful, resilient, and
capable.

3.2. All alleged “Asian values”, no matter how “Confucian” they are, can
be found in all cultures in varying degrees and at all historical times.

3.3. Confucianism does leave room for the individual. In focusing on the
“national economic interest” which the collectivity of “Asian” soci-
eties must serve, a number of secondary Confucian doctrines are
highlighted, the core of which is individuals’ moral growth; this, in
turn, leads to the community’s moral elevation which paves the way
for a benevolent and caring state. Confucius expresses this precept in
a number of ways: the citizen, for instance, is said to be more impor-
tant than the family/community, and the family/community in turn is
more important than the ruler.

3.4. It is wrong to assert that Asia has never endorsed human rights or
democracy; moreover, it is equally incorrect to assert that Asia does
not need the latter. As stated by the President of the Republic of
Korea, Mr Kim Dae-Jung, at a time when he was a dissident jour-
nalist, any argument advocating respect for cultural differences is
extremely offensive when it is used to justify authoritarian govern-
ments in Asian states.15 To claim that Asians do not understand
human rights severely offends the many people who have struggled
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for and achieved democratic reforms, often in extremely difficult
and dangerous circumstances.16 As was said in Mr Kim’s Asia’s
Destiny,17 Asia has a rich heritage of democracy-oriented philoso-
phies and traditions, and has made great strides towards democrati-
zation; its conditions are such as to develop democracy even beyond
the Western level. Asia should waste no time in firmly establishing
democracy and strengthening human rights. The biggest obstacle is
not its cultural heritage, but rather the resistance of authoritarian
rules and their apologists. Democracy, rather than culture, is neces-
sarily Asia’s destiny. Mr Kim is not alone in his belief: Aung San
Suu Kyi, in her Freedom from Fear18 argues that there is nothing
new in Third World governments seeking to justify and perpetuate
their authoritarian rule by denouncing liberal democratic principles
as alien. They implicitly claim the right to decide what does or does
not conform to indigenous cultural norms.

3.5. The circumstance that democracy and human rights are “based on
Western values” does not imply their inappropriateness in shaping
Asian constitutional systems. Ideas and concepts do not cease to
be universal simply because they are developed in a specific part of
the world.19 H.P. Lee, of Monash University, warns that trumpet-
ing of Asian values has obfuscated the debate over them and that
attempts to highlight an East–West dichotomy in the analysis of
democracy and human rights miss a vital point, i.e. that certain
values are not characterized by Eastern–Western natures or ori-
gins but by their universality.20 Thus, in spite of such differences,
a number of universal values on which each democracy must be
based can be identified. Whilst there are many models of democ-
racy, there is a clear core of values or a bottom line to be observed
in the search for democracy and freedom.21

In a recent interview with Mr Chris Patten, the last governor of
colonial Hong Kong, Mr Lee retreated slightly by arguing that
“Asian values” were no more than a label or catch-phrase. There is
no comprehensive system of single values applicable across all
Asian countries; rather, there are common principles, such as fam-
ily responsibilities and kinship. Although such principles may be
deemed universal, they have developed in different manners.
Confucianism, which is commonly identified with all Asian coun-
tries, comprises different lines of thought; although core values,
such as the importance of one’s family and its associated
responsibilities, are indeed “Asian”, other values placed under such
a philosophy may also be applicable elsewhere.22
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3.6. If “Asian values” created the Asian miracle, to which values would
Mr Lee and his followers attribute the Asian financial crisis? The
best argument is that good “Asian values” supported the Asian mir-
acle, whereas bad “Asian values” brought about the Asian crisis.
Bad Asian values allegedly include the feudal tradition of exacting
dues, rulers’ high living standards in the midst of the people’s
absolute poverty, unquestioning obedience, favouritism and nepo-
tism, the authority’s power to grant or withhold favours, rights and
privileges, corruption, extortion, extravagant gifts, bribery. In the
light of the East’s economic decline and of great disparities between
rich and poor people, the contention that democracy is necessary
for development, in any meaningful sense of the word, is a stronger
claim than that of authoritarianism. In any event, as pointed out by
Amartya Sen,23 there is little evidence that authoritarianism and
the suppression of political and civil rights are really useful in
encouraging economic development.

4 SOME CONNECTED CONCEPTS

I shall now examine some of the concepts connected with “Asian values”:

4.1 Confucianism

Those who claim the primacy of collective over individual interests in the
name of Confucianism should take into account the omnipresent
tension between family and state interests throughout China’s history, as
well as the real degree of collectivism and pluralism of values which have
always existed within “Confucian” societies. The Japanese, Korean,
Vietnamese, Taiwanese, and Chinese societies, all descending from
Confucian cultures, have all followed different routes in their formation
and cultural growth. Advocates of Asian authoritarianism should be
reminded of the latter’s real and potential capacity to allow the exploita-
tion of its subjects in the interest of a single individual, i.e. the leader, as
well as in the alleged interests of a “collectivity” or community. Chinese
women know that suicide is their only effective, and socially accepted,
means of protesting against their inhuman treatment for failing to satisfy
their family – for example by failing to give birth to a heir – or for incur-
ring the wrath of a mother-in-law by gaining her son’s love. The fate of
Hindu brides failing to deliver the promised dowry and thus being
subject to countless brutalities and humiliations is no less cruel.

Confucianism is not so much about the assertion of society’s interests
through order and discipline as it is about the interconnection of human
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actions through time and space; hence, individual actions bear conse-
quences for the individual himself and for others. The indirect and not
immediate consequences of one’s actions fall upon the one’s family and
descendants. Individuals’ awareness of the consequences of their actions
leads to specific preconditions for order and to specific demands of per-
sonal discipline within social life. It is unquestionable that this is a bene-
fit in itself and has positive consequences. Yet to equate Confucianism
with an authoritarianism aimed at keeping at bay disturbing or incon-
venient diversities or at promoting uniformity in order to avoid poten-
tially conflicting pluralisms means to undermine such a philosophy. It
means distorting its social ethics, which stress the development of human
capacities resulting from individual moral choice and commitment.
Confucianism does not demand blind faith and unquestioning loyalty;
rather, it is concerned about human decisions and their power to affect
others, being individuals guided by their family’s long-term interests.

Confucianism does allow for authorities to be criticized. Yet, although
scholars’ duty to ensure governors’ proper behaviour through criticism is
noble, it is also very dangerous. The irascible scholar Hai Rui was said to
have bought his own coffin before proceeding to criticize the emperor.
Hence, Confucian contradictions are most revealing: education and public
services are highly esteemed, though the government is not to be trusted.
Therefore, the family has an unparalleled importance, and the latter’s
demands and needs take precedence over one’s service to the state or
even to the emperor.

Why has Confucianism been misunderstood? How have its precepts
been overturned? C.O. Khong juxtaposes “high Confucianism’s abstract
concepts” to “popular Confucianism”, this being a “vague amalgam of
residual ethical beliefs”.24 High Confucianism, which propounds non-
materialist ethics, apparently discourages entrepreneurial activity and
new ideas, whereas popular Confucianism, grounded on the realistic
need to care for and maintain one’s family, encourages such activities.

Khong identifies two Confucian strands. The first “supports the exist-
ing social order as a result of its fear of chaos and instability”, while the
second “stresses the idea that people have fate in their own hands and are
able to improve their future”.25 The latter idea cannot be imposed from
above but rather must rise from below. Hence, order is preserved by the
individual, who cannot but take into account his relations with others
(relations between ruler and ruled, father and son, elder brother and
younger brother, husband and wife, and friends). Such relationships –
which, with one exception, are not hierarchical – do not lead in
themselves to authoritarianism. The duties and responsibilities imposed
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upon each party to the relationship do not create or depend on rights. The
superiors’ obligation to ensure the welfare of their subordinates can itself
lead to democracy, in that the latter may propose and participate in dif-
ferent ways of performing their obligations. What is relevant, however, is
the weak role, or even the absence, of procedures regulating access to and
control of power. Amartya Sen26 reminds us that, where there is a conflict
between the family and State, Confucius claims the former’s priority.27

4.2 Rhetoric versus practice

In some respects, Asia is ready to embrace the rhetoric of democracy and
its ensuing rights. The Bangkok Declaration is exemplary in this respect.
At the same time, however, many Asian countries have constitutions that
endorse democratic but are not democratic in their actual practice. It has
been argued that Asian governments would conveniently opt for arbi-
trariness.28 Yet, the demand for the rule of law and for democracy is a
powerful one that, throughout history (including in recent Asian experi-
ences), governments have had to take into account. The claim that the
people of South East Asia do not believe it important to have a liberal
democratic state or to protect a wide range of rights can be easily refuted
by simply recalling repeated and sustained demonstrations of the con-
trary. Quite similarly, the claim that many Asians believe too many free-
doms and not enough individual responsibility will result in ineffective
government and social decay is to be rejected. As observed by Aung San
Suu Kyi, not all individuals are brave enough to take up the fight; yet,
their silence should not be mistaken for acquiescence, and the masses
usually follow the minority if this is successful.29

4.3 Civil and political rights versus social, economic 
and cultural rights

The material well-being that rapid technological and economic develop-
ment has brought and, despite their financial crisis, is still bringing to
East Asian countries paves the way for wide individual and communal
choices, both cultural and political. To claim that economic prosperity
can be obtained only by relinquishing human freedom is ridiculous and
outrageous. In an age of technological and scientific advancement,
where knowledge is spread and skills are shared, current generations
need not be sacrificed for the advancement of future generations and for
the future prosperity of East Asia. East Asia does not need – and neither
should it be allowed – to experience European socialism and fascism,
which subjected many generations to horrendous cruelties and brutalities
for the alleged greater good of future generations.30
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Moreover, violations of human rights do not always take the shape of
killing or torturing single beings. In East Timor, Irian Jaya, Burma, Tibet,
Xinjiang, Zaire, Rwanda, Kosovo, etc., such violations have taken the
shape of the killing and brutalization of entire communities and races, of
the destruction of whole cultures and the uprooting of religions. In such
cases, when is the single sacrifice made for the protection of the collective
culture? For what future order, stability, discipline, and prosperity are
individuals being sacrificed? For what purposes, then, are the so-called
Asian values being elevated, or rather justified? For what future to come?

4.4 The erosion of Asia’s “uniqueness”

Asia’s “uniqueness” lies, at best, in its undeniable geographical divide
from the “West” and in the continental enormity of its regions and
subregions, as well as in the wealth of its histories, religions, ideolo-
gies, forms of government and politics, cultures, peoples and languages,
economies, and lifestyles. The notion of Asia’s “uniqueness” is at times
used to claim a cohesion and commonality that, in fact, has never
existed. Similarly, Asia is not “unique” in its diverse colonial experiences,
repressions, and recent instability. As a matter of fact, the latter are also
experienced by the United States, the United Kingdom, Africa, Europe,
Latin America, and indeed by the whole world. The “uniqueness” of
“Asian values” (provided it ever existed), is being fast eroded by technol-
ogy and science, i.e. precisely by the means of Asia’s economic success,
by communication and imitation (not just of the West by the East, but
also of the East by the West), by social sciences and their conceptualiza-
tions and analyses, by an increasing acceptance of the commonality of
human races and peoples, by aspirations, beliefs, and sensitivities. Hence,
it is now believed that murder is murder everywhere, that pain and suf-
fering are equally felt by all individuals, that hunger and starvation kill
in the same way, that a specific race or people may suffer more continu-
ously through its history than other peoples though it cannot claim,
either positively or negatively, to be the sole people to have had such an
experience. Such a perception has been declared by the 1948 United
Nations Universal Declaration of Human Rights, which underlined the
universality and indivisibility of human rights. To acknowledge human
rights is to declare that there are no subhuman beings.31

4.5 “Asian values” or Asian power structures?

Mr Wiryono, Indonesia’s Ambassador in Australia, revealed an ill-kept
secret when asserting that “the debate on the concept of human rights
[...] is not so much about the east or the west [...] but [...] about the
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alternative between the principle of individual liberty and the principle
of a strong law and authority”, the latter being perceived thereby as nec-
essary to ensure stability.32 Such an argument is endorsed by Girling33

who suggests an alternative to the distinction between the East and the
West. He argues that, in modern Asia, the role of institutionalized power
structures replaces that of values as the foundation of social cohesion.
Where there are authoritarian and strong centralized power structures, in
the hands of either a single person or of forces such as the military,
human rights are given less importance: as Girling has said, values and
powers are inversely related.34 It may be argued that such power struc-
tures embody “bad” Asian values – nepotistic capitalism, corruption,
secrecy or non-transparency, unaccountability.35

Authoritarian regimes are indeed “better” in so far as they achieve their
immediate goals much more rapidly and effectively than other regimes;
yet, there is little evidence definitely proving that economic development
and success are more easily attained by authoritarianism through the sup-
pression of political and civil rights. Nor is there evidence as to the capac-
ity of such regimes to sustain development and maintain their rule in the
long term. It may be said that many Singaporeans and other Asians accept
some of the above Asian values; yet, it may be wondered whether such val-
ues are applied to relations with the state so as to enable the latter to direct
citizens in manners suitable to its purposes. The fact that given aspects of
Asian or Chinese-based societies allow for their easy manipulation adds
further dangers. Francis Fukuyama, by doubting the alleged propensity of
Confucian societies to discipline, says: “one is led to suspect that the
emphasis on political authoritarianism is less a reflection of those soci-
eties’ self-discipline – as outsiders are led to believe – than their rather low
level of spontaneous citizenry and of the corresponding fear of coming
apart in the absence of coercive political authority”.36

Fukuyama claims that the fact that Confucian societies are based on
strong family ties leads to a general mistrust of what is beyond the family
ambit, and to a little sense of citizenship or community. There is not a cul-
tural basis for the acceptance of political authority. Given such a weak-
ness, there is therefore a greater need for strong political control. Thus
Fukuyama contrasts Chinese societies with so-called group-oriented soci-
eties, such as Japan, where group organizations beyond the family ambit
and community-wide norms and values are more readily accepted.

4.6 The cultural relativity argument

All claims as to the inapplicability of universal human rights to Asia as
a result of its “unique” values endorse the cultural relativist argument.
According to the latter, social actions can be understood and evaluated
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only according to the specific criteria adopted by a given culture seeking
to understand and evaluate such actions. Hence, given that there are no
identical societies, no criteria of any given society can be successfully
transposed or can transcend cultural boundaries.

The (People’s Republic) Chinese view of cultural relativism is well
known, though still worth recalling. As officially stated by the Deputy
Foreign Minister, Mr Liu Huaqiu, on the occasion of the 1993 Vienna
World Conference on Human Rights:

The concept of human rights is a product of historical development. It is closely associ-
ated with specific social, political and economic conditions and the specific history,
culture and values of a particular country. Different historical development stages have
different human rights requirements. Thus, one should not and cannot think the human
rights standards and models of certain countries as the only proper ones and demand all
other countries to comply with them. For the vast number of developing countries, to
respect and protect human rights is first and foremost to ensure the full realisation of the
rights to subsistence and development.

The Bangkok Declaration (made on the occasion of the Asian Regional
Meeting of the World Conference on Human Rights), did not take a firm
stand in this respect: though it accepted universality, it also emphasized
cultural circumstances; it acknowledged that “while human rights are
universal in nature, they must be considered within the context of a
dynamic and evolving process of international norm setting, bearing in
mind the significance of national and regional particularities and various
historical, cultural and religious backgrounds”.37

Cultural pluralists and universalists claim that cultural relativism is
ethnocentric: human rights transcend time, culture, ideology, and value
systems. Human rights are not contingent upon beliefs, time, institutions,
cultures; rather, they are inalienable rights belonging to all human
beings. The Western emphasis on personal autonomy does not necessar-
ily entail the denial of Asians’ personal autonomy. Rather, what varies is
the centrality of such a value within each society at any particular
moment in time. The respect, courtesy or reverence customarily accorded
to the elderly and to leaders similarly varies; differences may be so exten-
sive and bear such consequential effects that one may be forgiven for not
clearly appreciating the nature of such values. Yet, such differences do
have relevant implications: when compared with other values and ideolo-
gies, a given value may acquire given effects not to be found within the
same value elsewhere: for instance, the Confucian duty of respect,
together with the five relationships and the ensuing ancestral worship,
does not allow for corresponding and reciprocal rights.38 Obligations
deriving from relationships must be satisfied independently of whether
they are deserved or not by those to whom they are due. The absence of
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a corresponding or reciprocal right of the ruled, the son, the wife or the
younger brother to the duties of the ruler, the father, husband or elder
brother is logically and empirically justified by the fact that duties are
perceived as owed to community members rather than single human
beings. The ultimate claim is that such duties – with or without recipro-
cal rights – have never been perceived or have never operated as controls
upon authorities, be they the family or the state.

4.7 Human rights as a western ideology

Given that the nineteenth-century liberalism that gave birth to the mod-
ern ideology of human rights was the result of Western thinking, it has
been argued that it mirrors Western values that are not appropriate to the
Eastern world: this is indeed the argument of cultural relativism. Yet, the
circumstance that human rights are Western outputs does not imply that
human rights reflect only Western values. As argued by Ms Margaret Ng,
the human rights ideology was an articulation of a universally valid ideal
which then became a reality.39 The Western origin of the ideal of human
rights thus does not imply the latter’s intrinsic Western character.

4.8 Human rights and economic development

According to most East Asian leaders, the issue at hand is as much about
economic priorities as it is about the treatment of subjects, people, and
peoples. By placing the family, the community, society, and nation before
the individual, “Asian values” give pre-eminence to economic development
over civil and political rights. It is believed that economic development will
result in better living conditions; the denial or postponement of civil and
political rights – freedoms of movement, speech, dissent, association,
and so on – will help in maintaining the social order and the political sta-
bility necessary for economic progress and its ensuing benefits. Yet,
“necessary for what and for whom?”.

Let us conclude with a hopeful comment. In 1992, Asia-Pacific
Non-Governmental Organizations, in preparation for the World
Conference on Human Rights, issued a statement which thus referred to
the universality of human rights:

Universal human rights standards are rooted in many cultures. We affirm the basis of
universality of human rights which afford protection to all of humanity, including spe-
cial groups such as women, children, minorities and indigenous peoples, workers,
refugees and displaced persons, the disabled and the elderly. While advocating cultural
pluralism, those cultural practices which derogate from universally accepted human
rights, including women’s rights, must not be tolerated. As human rights are of universal
concern and are universal in value, the advocacy of human rights cannot be considered
to be an encroachment upon national sovereignty.
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NOTES

1. “Thus from a Mixture of all kinds began/That Heterogeneous Thing, an
Englishman/ ... This Nauseous Brood directly did contain/The well-extracted Blood
of Englishmen” (D. Defoe, The True-Born Englishman and Other Writings, London:
Penguin, 1997).

2. Y. Ghai, “Asian perspectives on human rights”, Hong Kong Law Journal, 23 (1993),
p. 342. In 1993 Hong Kong was still an independent state.

3. In 1990, the military regime called for a multiparty general election which saw the
National League for Democracy (NLD), together with the support of smaller political
parties sharing its platform, winning 78% of the popular vote. However, the military
regime failed to handover power as promised. It has remained in control ever since.

4. See Tan Yock Lin, “Legal change and commercial law in Singapore”, in A. Tay (ed.),
East Asia: Human Rights, Nation-Building, Trade, Baden-Baden: Nomos, 1999,
pp. 27–69.

5. Cf., for example, R.H. Hickling, “The Malaysian Judiciary in crisis”, Public Law, 20
(1989); F.A. Trindade, “The removal of the Malaysian Judges”, Law Quarterly
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CHAPTER 18

THE RULE OF LAW AND INDIAN SOCIETY: FROM
COLONIALISM TO POST-COLONIALISM

Ananta Kumar Giri

587

The Western contemporary legal system mirrors an egalitarian and individualistic society.
It centres around individuals and epitomizes the latter’s understanding of the social
order. The Indian traditional legal system replaces the notion of legality with that of
authority. The precepts of the smruti are “authority” since they are deemed to express the
law. ... Yet, they have no binding power in themselves. ... Society is thus organized on its
own model.

Robert Lingat1

Whatever might have been the emphasis of traditional Indian culture, both equality and
the individual are central concerns in Indian contemporary constitutional and legal sys-
tems; it is impossible to understand what is happening in India today without taking into
account the Constitution, law, and politics.

André Beteille2

In Indian epics, just like in many pagan countries, it is believed that nobody is entirely
perfect, not even gods. Neither is anybody entirely evil; we are all flawed though we also
have redeeming capacities. [According to Radhabinod Pal, the only dissenting judge of
the International Court judging the Japanese war crimes] justice should not be invoked
only for the prolongation of vindictive retaliation.

Ashis Nandy3

1 THE DHARMA AND THE RULE OF LAW IN CLASSICAL
INDIAN TRADITIONS

When compared with modern Western cultures, classical Indian tradi-
tions show a very different conception of both rules and law. While the
constraining power of legality is central to Western cultures, in Indian
classical traditions the moral authority is at the heart of the rule of law.4

Indian traditional law is not characterized by positive law and legality but
rather by moral authority and duty, i.e. by the so-called dharma. Not only
does the dharma encompass eternal rules preserving the world, but it also
imposes a number of duties upon individuals. According to classical
Indian traditions, the rule of law, implied in the notion of dharma, is part
of a transcendental arrangement. God, or the Creator, is the ultimate
source of law. In this respect, the dharma connects the transcendental

P. Costa and D. Zolo (eds.), The Rule of Law: History, Theory and Criticism, 587–614.
© 2007 Springer.

Ch18.qxd  20/4/07  2:59 PM  Page 587



realm with the earthly world and with society. The dharma purports to
create a better world where individuals and societies can attain divine self-
realization. As underlined by Robert Lingat, the law expressed by the
sastras (sacred texts) does not arise from human will. The rules of con-
duct and the duties which it enunciates are preconditions for the realiza-
tions of the social order in line with what intended by the Creator. As
argued by Lingat, such rules existed well before they were first formally
expressed.5 In classical India, rules are thought of as having a divine ori-
gin, whereas Western traditional law is conceived of as stemming from
individuals’ conscious deliberation within society. Although law in classi-
cal India is of divine origin, custom is concrete and part of reality. Unlike
law, custom is a purely human development in the sense that it develops
at the level of the human groups involved. Yet, unlike Roman jurispru-
dence, in the classical Indian tradition, the origin of custom was not
solely attributable to human and social deliberation; its origin eludes
human memory, which confers upon it an almost sacred character and
gives it a force which it neither had nor has in Western civilizations.6

In classical India, legal and governmental institutions are subordi-
nated to an ideal spiritual authority. In empirical terms, such a specific
understanding of the rule of law does not allow for all individuals’
respectful treatment and equality, though, in ideational terms, the
subordination of political power to the spiritual authority provides a
framework for all individuals’ ideal participation.7 Deviation from such
an ideal conceptualization leads to disorder, anarchy or the so-called
arajakata. In other words, anarchy is caused by people deviating from
the dharma, i.e. righteous conduct. In this respect, anarchy does not
stand for an external power vacuum within society, i.e. the interregnum
between the death and the succession of kings, but rather for the spe-
cific situation when the weak are oppressed and exploited at the hands
of the strong.8 Arajakata indicates the condition when the so-called
matsya nyaya, or the law of the fish, prevails, in that the strong swallow
the weak without either their conscience being affected or without
being subject to social punishment. Classical Indian traditions norma-
tively conceive both order and anarchy, particularly in the traditions
and practice of the Vedas and the Upanishads. In his recent and
provoking work, Beyond Ego’s Domain: Being and Order in the Vedas,
the pre-eminent Indian political theorist Ramashroy Roy argues that
deviation from the dharma, causing anarchy or arajakata, can be
brought about by greed and by the tendency ingrained in every
individual to acquire for himself as many worldly goods as possible to
the detriment of others.9

588 CHAPTER 18

Ch18.qxd  20/4/07  2:59 PM  Page 588



Under the Vedic perspective, in line with Platonic thinking, the estab-
lishment of public order is to go hand in hand with the establishment of
order in the individual’s self, which, in turn, requires individuals to over-
come greed, passion and egotism, and nurture feelings of altruism and
interest in the public good. Such a process involves attuning one’s soul to
the self ’s divine ground by relinquishing passion. Such a relinquishment
is necessary because when passions seize control of the individual’s life,
his soul is afflicted with disorder.10 Yet, to go beyond individual passions
and refrain from controlling others’ lives – which, as the modern theorist
Teressa Brennan states, constitutes the core of social evil – cannot be
attained by merely participating in the polis.11 The shortcomings of one’s
personal character cannot be rectified by the public realm. Individuals
need to be conceptualized as citizens not only of the polis but rather also
of the community of good and of Kant’s “kingdom of ends”; this, in
turn, requires individuals to abide by the dharma, and willingly to accept
a life dedicated to the cultivation of the dharma. According to Roy, with-
out the discipline of the dharma, matsya nyaya becomes a harsh reality
and public order is endangered.12 Order is guaranteed by following the
dharma in both one’s private and public life; deviation therefrom leads to
lawlessness, anarchy (arajakata), and social disorder.

Given that, within a respectable society, order entails an appropriate
coordination of individuals’ lives and societies, it requires suitable self-
preparation. Classical Indian traditions concerned with order and with
the rule of law stress both the centrality of appropriate self-preparation
and the limits of external legislation in establishing order. Curbing and
controlling unruly passions depend not so much on external regulations
and sanctions as on generating a psychic force which promotes individ-
ual salvation and social concord; this occurs through the development of
the sense of sociality that sustains the individual’s commitment to the
dharma. According to classical Indian traditions, the rule of law is
addressed to individuals who are unable, by themselves, to develop order
in their psyche, and need the constant persuasion of nomos and the
sanctions of law.

Hence, the rule of law in Indian traditions is centred around the
dharma or the path of duty or righteous conduct. Yet, the rule of the
dharma is not merely confined to the psychic realm and to the efforts
made to overcome passion and be appropriately and psychically moti-
vated. In fact, the rule of the dharma also needs an appropriate social
and institutional arrangement. The interaction between the social order –
which embodies the principles constituting the rule of the dharma – and
its members is characterized by “reciprocal responsiveness”. On the one
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hand, it requires the individual consciously and actively to uphold its
integrity; on the other hand, it requires the social order to safeguard indi-
vidual integrity and dignity.13 The aim of such “reciprocal responsive-
ness” is to render individual and society compatible not only at an
external level, but also at a deeper level. This is emphasized by both Sri
Aurobindo and Coomaraswamy, two great contemporary savants of
Indian tradition and thinking. According to Sri Aurobindo,

since the proper relationship between the soul and the Supreme (while it is in the Universe)
is neither to assert egoistically its separate being nor to blot itself out in the Indefinable,
but rather to realize its unity with the Divine and the world and unite them within the
individual, the proper relationship between the individual and the collectivity is neither
to pursue egoistically his own material or mental progress or spiritual salvation without
regard to his fellows, nor to suppress or maim his proper development for the sake of the
community; but rather to sum up in himself all his best and fullest possibilities and
spread them out through thought, action and all other means, so that the whole race may
come closer to the attainment of its supreme personalities.14

According to Coomaraswamy, the individual is thus no longer enslaved
by his own desires, and finds an infallible guide and mentor in the
dharma or Indwelling Spirit. “Self-government” or swaraj, which
depends upon self-control (atmasamyama), is thus central to politics and
self-realization.15

Within the ambit of self-rule or self-governance, rule, and power are
qualitatively different from the rule of law in the public domain. While
the latter is only allowed to adopt a controlling, regulative and domi-
neering method, self-rule cannot solely adopt the power model, this
being meant as control and domination or as the Nietzchean and
Weberian idea of carrying out one’s will against the will of others; self-rule,
instead, entails a newly transmuted and transfigured understanding of
rule and power. In other words, power within self-rule calls for a new
relationship with one’s self, i.e. a relationship of persuasion and
dialogue; such a dialogical self-rule may contribute to the realization
of dialogical democracy within the public domain.16

In classical Indian traditions, it is believed that the king, as the execu-
tive of political power, is subordinate to the priest, the purohita, the
Brahman. Ananda Coomaraswamy regards this principle as epitomizing
the subordination of temporal power to spiritual authority. Such a
principle is in contrast with the conventional understanding of classical
Indian rulers as oriental despots. Coomaraswamy argues that the
kingship envisaged by Indian traditional doctrines is thus as far removed
as it can possibly be from our understanding of absolute monarchy or
individualism. Even the supposedly Machiavellian Arthasastra believes
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that only a ruler who is subject to rule himself can rule others for a long
time.17 The rulers’ need for self-rule is akin to what Plutarch recom-
mends to Western ancient governors in his To an Uneducated Ruler:
“One will not be able to rule if one is not oneself ruled. Now, who can
govern the ruler? Law, of course; this must not, however, be understood
as written law, but rather as reason, the logos, which is within the ruler’s
soul and must never abandon him”.18

It follows that, according to traditional thinking, the core of the rule
of law is self-rule. This is nowadays particularly important when dealing
with the limits of law as a foundation of individual good life and when
tackling the apathy of legal minimalism. However, the central problem of
the traditional conception of law and ideal participation – self-formation
and a public order following the path of the dharma – is that institutions
in traditional Indian society were unable to match such an ideal model.
Manusmriti, or the Laws of Manu, an important source of law in tradi-
tional Indian society, supported distinctions of caste and gender: in
ancient India, the Brahmans were considered to be the superior class. As
such, they had both in law and in fact privileges and prerogatives denied
to other sections of Hindu society.19

There were two sources of law in classical India: written law, called smri-
tis (such as Manu Smriti), and custom. The sastras, or sacred texts, were
sources of written law, whereas customs were unwritten laws. Nonetheless,
the sastra inevitably incorporated numerous customs since it was itself the
result of systematized customs.20 Furthermore, since the sastra was based
on usage, especially in its practical (vyavaharic) chapters, usage could be
referred to so as to explain written law, and the sastras offered an umbrella
under which various judicial forms could find shelter.21 The relationship
between sastric written laws and unwritten customs was complex. There
were many instances when customs were in contrast with written laws, and
rulers and judges had to accept custom as a ground of valid law. Both the
sastras and customs were presented as constant and eternal, though in fact
they were both open to change. However, both were not codified and were
variously construed. In the West, law is nowadays generally though of as
fixed law, not liable to be differently interpreted; hence, Zygmunt Bauman
regards law as characteristic of modernity and interpretativeness as char-
acteristic of postmodernity.22 Yet in classical Indian tradition, interpreta-
tiveness was indeed at the heart of the rule of law: this is particularly
explicable in the light of the Indian sensitivity to contexts, which is in strik-
ing contrast with the context-transcendent character of modern law.23

Although the sastras and customs were sources of law, actual law was
that applied by judicial courts. The king was the highest appellate court,
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though judges were guaranteed a certain degree of autonomy. Indian tra-
ditional law, which was modified over time, remained valid for many cen-
turies and its fundamental structures were not affected by the period of
Muslim’ rule in India. As Lingat points out, the system the invaders
imported was fundamentally similar to that of the Hindus. In both cases,
law’s authority rested not on the will of those who were governed by it
but rather on divine revelation: on the one hand on The Koran and the
Sunna, and on the other hand on the Vedas and smriti. Islamic law was
applied only to believers, while Hindus continued to be ruled by the dhar-
masastras. Under both Hindu and Islamic laws, interpretation was
equally important and custom held a significant (if not the same) role,
even though in principle it could not contradict a revealed text.24 Quite
differently, however, Indian law and society were deeply affected by
British colonialism. Though the initial period was a period of reciprocal
observation, during which the ruling British refrained from imposing
their rules on India, indigenous law was soon replaced by modern law.
Such a “colonial encounter” deeply affected the Indian rule of law and
society; in fact, the foundations of modern law laid during colonialism
still continue to influence and determine the relationship between law
and society in contemporary India.

2 THE RULE OF LAW AND THE COLONIAL ENCOUNTER

The onset of the British rule in India was a major watershed in Indian
society and history. The East India Company, which had ruled parts of
India in the eighteenth century, introduced autonomous judicial and
political forms of administration in its territories. As the historical
anthropologist Bernard Cohn reports, in the second half of the eigh-
teenth century, the East India Company had to create a state through
which it could administer its rapidly expanding territories acquired by
conquest or accession. The invention of such a state was without prece-
dent in British constitutional history. As a matter of fact, the British
colonies in North America and the Caribbean had, from their inception,
a form of governance that was largely an extension of British basic polit-
ical and legal institutions.25 In India, instead, the British had to create a
separate system of political and juridical administration. At first, the
early British rulers were not keen on introducing English rules in India
since they preferred not to interfere with the functioning of Indian society.
At the same time, the British felt the need to create new instrumental
laws which would be in tune with the Indian ethos. In this respect, India
was also used as a “testing ground” for experimenting with new models
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of rule and governance emerging in Great Britain, such as the ones pro-
posed by utilitarians. As Erik Stokes holds in his instructive historical
study, English Utilitarians and India, the British mind found incompre-
hensible a society based on unwritten customs and on government by
personal discretion; it accepted only one sure method of marking off
public from private rights – the introduction of a system of legality
under which rights were defined by a body of formal law equally binding
upon the state as upon its subjects.26

Two important considerations underpinned the introduction of law in
India during the early days of colonialism, i.e. the need to create laws on
property and to create procedural rules. In the latter respect, there were
two prevailing lines of thought: on the one hand, it was believed that the
new rules should be based on the existing Indian rules; on the other
hand, it was thought that the native rules were too chaotic, so that they
needed to be formalized and codified. Hence, on the one hand, Warren
Hastings, appointed as the first Governor General of Bengal in 1772,
together with scholars of the early British Raj in India – known as
Orientalists – respected native Indian traditions and thus wished the new
rules to be in tune with the dharmasastras; on the other hand, people
such as Thomas Macaulay and James Mill were influenced by the pre-
vailing utilitarian ideology and thus advocated formal rules in line with
English law.

Following a act of parliament, Warren Hastings was instructed by the
Board of Directors to place the governance of Bengal on a stable footing.
Hastings had had some experience of Muslim rule in Bengal and did not
believe Indian rules to be despotic. Rather, Hastings argued that Indian
knowledge and experience, embodied in the varied textual traditions of
Hindus and Muslims, were relevant for developing British administrative
institutions. He encouraged a group of young servants of the East India
Company to study Indian “classical” languages – Sanskrit, Persian, and
Arabic – as part of a scholarly and pragmatic project aimed at creating a
body of knowledge that could be utilized in the effective control of
India. The aim was to help the British define what was Indian, and to
create a system of rules that would be congruent with what supposedly
were indigenous institutions. Yet, this system of rules was to be run by
Englishmen and had to take into account British ideas of justice and
proper discipline, form of deference and demeanour marking the
relations between rulers and ruled.27

Sir William Jones (1746–1794), a classical scholar who had studied
Persian and Arabic at Oxford, greatly helped Hastings in the above task.
Jones and his colleagues believed that a fixed body of Indian laws was to
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be found in Hindu and Muslim texts. Just like Hastings, William Jones
rejected the idea that India’s civic constitution was despotic, and believed
that there had been Indian legislators and lawgivers in the past – among
whom Manu (the creator of the famous and important Manusmriti) was
not only the oldest but also the holiest.28 Following Jones’s dedicated
work on the dharmasastras, his successor H.T. Colebrook published The
Digest of Hindu Law on Contracts and Succession in Calcutta in 1798.
The Digest codified given Hindu laws, which were thus made unalterable,
unlike other “flexible” Hindu laws. In the administration of justice, the
courts initially turned to scriptures for domestic and social norms, and
rested heavily on the interpretation of pundits (traditional Hindu schol-
ars) for Hindu law. These interpretations reflected a Brahminical view of
society, which regarded Hindu law in terms of immutable religious prin-
ciples. During the early years of colonialism, this canonical Hindu law
expanded its authority across large areas of society that it had not cov-
ered before or which, for a very long period, had possessed their own
more localized and non-scriptural customs. According to David
Washbrook, the rise of Hindu law was one of the many developments
that made the nineteenth century a “Brahmin century”, in contrast with
the twentieth century, which was an “anti-Brahmin century”.29 During
early colonialism, the British were enthusiastic “patrons of the sastras”30

and believed that original or ancient texts were the most authentic.
However, within such an Orientalist understanding of India and its law,
the dynamic interaction between textual law and non-textual custom,
which had gradually evolved in pre-British India, was hypostatized.31

The search for a formal code of procedural rules followed the introduc-
tion of more secure rules on private property. Cornwalis, the Governor
General of Bengal who succeeded Hastings, introduced the zamindari
system, the so-called Permanent Settlement, in 1793. The Permanent
Settlement offered landownership to the zamindars or landlords in
exchange for a fixed yearly payment to the government. Such a fixed fee
ensured a regular revenue to colonial rulers. The introduction of private
property was perceived as the fundamental means for ordering Indian
agrarian society and for the establishment of an ideologically coherent
and functionally systematic basis for revenue collection.32 If the zamin-
dars failed to pay the fixed yearly payment, their estate was sold by auc-
tion. Yet, Henry Munro, the Governor General of the South-eastern
Presidency of Madras, disagreed with such a system, and thus intro-
duced the ryotwari system, whereby landownership was conferred upon
single tenants or ryots rather than on great landlords. This established a
direct relationship between the colonial state and farmers; according to
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Munro, his system was much more in line with the ethos of traditional
Indian society. His criticism of the Permanent Settlement is instructive:
“We have, in our anxiety to make everything as English as possible in a
country which resembles England in nothing, attempted to create at once
throughout extensive provinces a kind of landed property which had
never existed in them”.33 Munro grounded the system of land revenues
on the traditional criterion adopted by good Indian rulers, whereby the
state’s share of produce should not exceed one-third.34 Like William
Jones, Munro was keen on native institutions; he thus wanted to restore
the jurisdiction of the panchayats, i.e. customary tribunals composed of
village elders, and to invest the village headman with limited powers in
petty civil and criminal cases, thus appointing new grades of Indian
“native judges” with greatly extended jurisdiction, and limiting the rights
of people from the lower courts.

Under British colonial rule, the rule of law and property law devel-
oped together, though the conferral of permanent property rights on
great landlords under the Permanent Settlement devastated rather than
developed the Indian countryside. Far from defining and protecting
existing rights, Cornwalis had thrown the land system into confusion by
vesting an almost absolute property right in the great zamindars and leav-
ing all subordinate interests undefined. The mass of litigation arising out
of the Permanent Settlement was dealt with by a judicial organization
that was wholly inadequate, both in its scope and arrangement.
Furthermore, the length and cost of the judicial process had become so
huge as to be tantamount to a virtual denial of justice and to “destruc-
tive anarchy”.35 As the historical anthropologist Nicholas Dirks wrote,

the permanent settlement provides one of the clearest examples of the British reification
of their concept of old regime, within the framework of a new “progressive” system
governed by the overarching principles of order and revenue. Boundaries became fixed,
relationships became bureaucratically codified. The fixity of the revenue demand was
both a metaphor of such changes and the fundamental cornerstone of the new regime.
To maintain both the revenue demand and local social order, Kings – and Kingdoms –
were subordinated to the institutional structures of the new colonial legal system.36

It ought to be recalled that pre-colonial land ownership was very far from
the British notion of fixed and permanent ownership. In pre-colonial
India, there were different kinds of ownership, including communal
ownership; moreover, in the eighteenth century, in parts of India (such as
Tamil Nadu), between 50% and 60% of all cultivable land was conveyed
under the category of inam (tax-exempt) land. Unlike their colonial
masters, kings did not rule by administrating land whose chief value was
connected with the revenue it produced, but rather by making donations
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thereof.37 The British, having a very different view of property rights, did
not understand such an arrangement and, when attempting to establish
who owned the land, grounded their assumptions on opposition, rather
than complementarity; they thought the landowner was to be either the
cultivator or the king, and thus created many classificatory problems in
this respect.38

As regards the rule of law, traditional law was gradually altered during
colonialism and, later on, during post-independent India. We ought to
recall that, when Sir William Jones and his colleagues produced the
Digest of Hindu laws, such codified laws were themselves already differ-
ent from their pre-colonial conceptualization and elaboration. As argued
by Archana Parashar, even though judges applied the rules of Hindu and
Islamic laws, they interpreted them according to their own understanding
and training. Moreover, procedural and evidential rules were alien to
Hindus or Islamic laws and, when applied to the latter, they radically
transformed them.39 The British sought to formalize and systematize law
in colonial Indian society. As a matter of fact, in pre-British India, there
were innumerable overlapping local jurisdictions and many groups
enjoyed different degrees of autonomy in administering law. The relation
between the highest and most authoritative levels of the legal system and
the “lowest” levels was not that of subordination within a bureaucratic
hierarchy. Instead of being systematically imposed on lower courts,
“higher” law was filtered downwards (and occasionally even upwards)
through different ideas and techniques.40 The British, instead, formalized
the judicial hierarchy and sought to make it centralized and systematic.

Thomas Macaulay, a member of the 1835 Law Commission, played a
crucial role in such codification and formalization. Macaulay’s most
important and lasting contribution to Indian law was the establishment of
the Indian Criminal Code. In 1835, Macaulay instructed the Law
Commission to create an exhaustive criminal code for the whole Indian
Empire; it was not to be a digest of existing laws but rather was to include
all desirable reforms.41 Macaulay refused to ground the new criminal code
on the existing Indian criminal law system; in this respect, he provided sig-
nificant evidence allegedly proving the despotic and chaotic nature of the
existing Indian criminal codes. At the time, not only were Hindus and
Muslims governed by different civil codes and personal laws but also by
different criminal codes. Macaulay indeed realized that the establishment
of a uniform civil code would be difficult as it would touch upon the juris-
diction of the Hindu and Islamic religions. Hence, he restricted his efforts
to the creation of a uniform criminal code. Yet, in 1835, the Muslim
criminal law which the British had inherited and claimed to administer,
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had been so overlaid by Regulation Law that it was unrecognizable.42 Not
surprisingly, as early as in 1832, the British had discontinued the practice
of fatwa prescribed by Muslim personal law.

The draft of the 1835 Criminal Code took more than 20 years and
was enacted in 1860 as India’s general criminal law. In its specific
formulation, Macaulay was influenced by British utilitarians (especially
by Jeremy Bentham) whose search for firm rules was also driven by
authoritarian purposes. James Mill, who was directly involved in the
administration of India, argued that India desperately needed a
common code, and that this could be achieved only by an “absolute
government”,43 and not by popular government. As a matter of fact, it
was precisely such an authoritarian conception which led Mills to
favour the establishment of a Law Commission with as few constitutive
members as possible. In this respect, law-making became an elitist
process ad was not meant to be part of what Habermas would later call
a public discursive formation of will.44 More than 150 years after the
establishment of the first Law Commission of India, such an elitist
law-making process is still the rule: as claimed by Upendra Baxi with
respect to the contemporary scene, law-making remains more or less the
exclusive prerogative of a small cross-section of elites. This necessarily
affects both the quality of the law enacted and its social communication,
diffusion, acceptance, and effectiveness.45

After the Sepoy Mutiny of 1857 – the first Indian War of
Independence, during which Hindus and Muslims fought against the
colonial rule of the East India Company – India came under the direct
rule of the British Crown in 1858. In 1864, the judicial system was radi-
cally reformed, and Hindu and Muslim law officers were removed from
various Indian courts. The codification of law and the consolidation of
the procedural system was further intensified in the quarter of the cen-
tury following India’s takeover by the British Crown. While the law
applied in the courts before 1860 had been extremely varied, by 1882
there was a virtually complete codification of all fields of commercial,
criminal, and procedural law, with the sole exception of Hindus and
Muslims’ personal laws. While Hindu and Muslim laws had previously
applied to a variety of matters, they were now circumscribed to personal
law matters (family law, inheritance, succession, caste, religious endow-
ments). Moreover, the new codes did not represent a fusion with indige-
nous law;46 rather, they radically transformed it. The procedural
administration of law was shifted from informal tribunals to
governmental courts curtailing and transforming the applicability of
indigenous law.47
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The transformation of the rule of law that such a “colonial
encounter” brought about represented, in Henry Maine’s words, a dif-
ferential historical shift “from status to contract”. Yet, according to a
number of critical students of Indian history and society, the rule of law
in the colonial period tightly fixed individual and collective boundaries.
This is exemplified by the reification of villages, castes and tribes that
took place during British colonialism. Richard Smith, for instance,
maintained that

when new territories were brought under the British rule, the village community as an
administrative unit was idealized as a “petty commonwealth” or “a little republic”. The
“caste”, on the other hand, was a different concept, with different potential official uses.
Being a source of knowledge of Indian society rather than an administrative unit, its
great virtue was that it embraced the whole of India and all sections of Indian society.
Although it could not ground the extraction of revenues, it was important for a circum-
scribed construction of Indian society.48

In the reification of castes, which marked the “rule by reports”, the indi-
vidual was deprived of the universality of his social roles within the “vil-
lage community” and clothed with a specific Indian garment, i.e. the
“caste”. Thus, although the Government had established a direct link
with each individual, the latter’s rights depended on his status within
society. It might be said that, within the rule of law, the shift from
contract to status had come full circle.

The above newly formulated codes and laws were applied in a complex
manner. Arjun Appadurai presents an ethnohistorical description of
such a complex functioning of the rule of law with respect to the admin-
istration of temples.49 In pre-colonial India, kings alone, not legislators,
were the administrators of temples, there being no law of endowment in
this respect. When the rule of law was formalized by colonialism, tem-
ples began to be administered on the English “charitable trust” model.
However, the English model of the trust, whereby endowed property was
transferred to (and vested in) a trustee in the interests of the beneficiar-
ies, was clearly not applicable to the Hindu temple, where property was
clearly vested in the idol and was only managed on its behalf by the
trustee.50 Quite likely, it was because of such ambiguities that religious
endowments were explicitly exempted from the scope of the 1882 Indian
Trusts Act. Nevertheless, given the lack of a systematic alternative, the
English trust model continued to be applied by way of analogy, thus
guiding the judgments of Anglo-Indian courts.51 In this respect,
Appadurai’s contribution is significant in that it illustrates the impact of
the colonial rule of law on the administration of Indian temples;
Appadurai reports that
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the judicial activity of English courts in Madras between 1878 and 1925 had two far
reaching effects on the Sri Partasarati Svami Temple (of Triplicane, Madras): firstly, the
notion of a Tenkalai community (the community of temple worshippers) was elaborated,
refined and codified; at the same time, and paradoxically, various subgroups and individu-
als within the Tenkalai community were encouraged to emphasize the heterogeneity of
their interests and to formulate their special rights in a mutually antagonistic way, thus ren-
dering authority in the temple even more fragile than it had previously been. The judicial
effort to classify, define, and demarcate the concept of the “Tenkalai” community gener-
ated more tensions than those it resolved. The “schemes” for the governance of the temple,
the judgements and precedents created by the courts provided more opportunities for liti-
gants to reflexively refine their self-conceptions and political aspirations. The legal texts
encouraged the multiplication of ideas of the past as well as of models for the future.52

It should be noted that, during British colonialism, India was not entirely
under the direct rule of the British, in that there were two kinds of “Indian
territory”, i.e. British India and princely India. The latter, amounting to a
third of the Indian subcontinent, was ruled by native princes and was rela-
tively autonomous. In princely states, progressive legislation was at times
introduced, especially in the fields of family and personal law. During colo-
nialism, in fact, Hindus and Muslims were governed by their respective per-
sonal laws; although such laws were gender-biased and discriminatory
towards women, British rulers preferred not to interfere therewith. Rulers of
princely states, instead, attempted to redress such discriminatory personal
laws. For example, the princely state of Baroda was the first state to intro-
duce legislation on divorce. Similar progressive legislation was enacted in the
princely state of Mysore; as specified by the social historian Janaki Nair,

Mysore introduced and took several measures to implement an Infant Marriage
Prevention Act as early as in 1894, avoiding the bitter debates over the Age of Consent
Act that took place in British India. Moreover, a bill granting rights to women under
Hindu Law, which extended property rights, granted maintenance, adoption and related
rights, became law with relatively little opposition in 1933, four years before a merely
partial bill was passed by the Central Legislature.53

In Bernard Cohn’s examination of the British attempts to establish a formal
rule of law in India in the period between Warren Hasting’s attempts in
1772 and the last quarter of the nineteenth century, it is argued that the
publication of authoritative decisions in English completely turned
“Hindu law” into a form of English case law. Upon examining a book on
Hindu law, we are nowadays confronted with a huge number of citations
referring to precedents (as in all Anglo-Saxon legal systems), law-making
being left to the judiciary’s skills and experience. Hence, Warren Hastings
and Sir William Jones’s early attempt to detect the “ancient Indian
constitution” was transformed into what they had fiercely opposed, i.e.
English law becoming the law of India.54
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3 POST-COLONIAL EXPERIMENTS

The legal system set up during the British rule in India was maintained
also after India’s independence. Within the Constituent Assembly, which
discussed the concept and text of a new Indian Constitution for 2 years
(1947–1949), no concerted effort was made to create indigenous law based
on the dharmasastras55 or to revive local customary law. M.K. Gandhi,
the leader of the Indian struggle for freedom, was a great critic of Western
lifestyles, including the legal system. Gandhi supported the village, rather
than the individual, as the administrator of justice; yet, Gandhians’
attempt to form a polity based on village autonomy and self-sufficiency
was rejected by the Assembly, which opted for a federal and parliamen-
tary republic with a centralized bureaucratic administration. As noted by
Marc Galanter with respect to the creation of constitutional law in post-
colonial independent India, the only concession to the Gandhians was a
directive principle favouring village panchayats as local self-government
units. The existing legal system was left unaltered; new powers were
granted to the judiciary and its independence was enhanced by elaborate
guarantees.56 Yet, while the village panchayats were initially acknowl-
edged as a unit of local administration by the state directive principle,
since 1992, in conformity with the 72nd and 73rd Amendments to the
Constitution, it has become constitutionally mandatory to hold regular
elections of the panchayats and to share power with their representatives.

The introduction of the new Indian Constitution was a decisive
moment in Indian history. The Indian Constitution provided an alterna-
tive to the dharmasastras as the foundation of the rule of law. The nor-
mative dissonance introduced by the Constitution within traditional
Indian society is well described by André Beteille, the pre-eminent soci-
ologist of India; according to Beteille, the traditional Hindu society is a
harmonic system where inequality exists and is perceived to be legiti-
mate, whereas the Constitution introduces a diachronic system where
inequality exists though it is no longer legitimate.57 The Constitution
guarantees secularism and promises socio-economic equality and dignity
to all citizens. Ever since its enactment, the Constitution has been seen as
a document potentially bringing greater democracy. The rule of law
enshrined in the Indian Constitution not only upholds the legal system’s
autonomy but also supports law as an instrument for social transforma-
tion and for a fair social order. Jawaharlal Nehru, India’s first Prime
Minister, particularly urged the use of law and the Constitution for
socio-economic reforms. Most programmes for socio-economic change
were entrusted to the Directive Principle of the State Policy. As argued
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by Rajeev Dhavan, a careful commentator on these issues, this led to the
creation of a positivistic welfare state, which required enormous legal
powers to carry out India’s social and economic transformation. Law
had to be functionally geared towards achieving politically ordained
social changes.58 During the process leading to the Constitution, there
was broad social and political consensus as to the idea that the only way
India could dispense substantive socio-economic justice was through not
just planned development but an effective transformation of Indian
society;59 and law was to be an instrument of such a transformation.

The use of the Constitution as a means to ensure socio-economic
justice still inspires contemporary debates. Quite recently, the creation of
public interest litigation (PIL) allowed India’s Supreme Court to revitalize
the judiciary as an instrument of governance. PIL entitles concerned
claimants – citizens and other voluntary organizations – to raise issues to
be immediately addressed before the Supreme Court or the High Courts
on behalf of the concerned parties. Sangeeta Ahuja, who has thoroughly
examined this development, observes that PIL was first envisaged in the
late 1970s as a way of ensuring justice and resolving public important
issues, and was addressed to those lacking the knowledge or resources
needed to bring an action. Many early PIL cases dealt with prisoners’
conditions and instances where fundamental rights were abused. Justice
P.N. Bhagwati, a former Chief Justice of India’s Supreme Court, who
played an important role in instituting the PIL, argues that PIL is
brought before the Court not for the purpose of enforcing the right of
one single individual against another, as is the case of ordinary litigation;
rather, it is intended to promote and vindicate the public interest,
this requiring the redress of violations of constitutional and legal rights
suffered by a large number of poor or ignorant people, or by individuals
in socially or economically backward conditions60 In the last
two decades, the Supreme Court of India has dealt with PIL in diverse
contexts, such as the environment and environmental pollution,
corruption, and human rights abuses.

It is now worth pondering on the Supreme Court of India, this being the
highest institution of the Indian rule of law. Ever since its setting up, the
Supreme Court of India has embodied two different approaches, i.e. a con-
servative and a radical approach. In the founding years of the Constitution,
Prime Minister Nehru expressed dissatisfaction with the stances of a
number of Supreme Court judges, since they gave more primacy to prop-
erty rights than to equality in judicially interpreting the Constitution.
Nehru, in fact, was keen on abolishing zamindari or landlordships, and
the Supreme Court’s preeminence given to property created notable
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stumbling blocks in this respect. Nowadays, the Supreme Court still
embodies the above-mentioned orientations. In some cases, the Supreme
Court has approved radical legislative measures, e.g. the 1990
Governmental notification implementing the Mandal Commission’s rec-
ommendations on reserving jobs to economically and socially under-
privileged classes. Up and until then, places within education and
employment had been reserved only to the most underprivileged and
oppressed castes and tribes, known as the Scheduled Castes and Tribes;
the legislation enacted by the new Government extended such reserva-
tions to other economically and socially underprivileged castes. Though,
during the early years of post-independent India, the judiciary was
thought of as a governmental institution, it was later gradually perceived
as belonging to the Government’s constitutional polarity, and it is nowa-
days regarded as an institution of governance in its own right.61 The
functioning of PIL in the last 20 years mirrors the development of the
judiciary as an autonomous entity. The Supreme Court has occasionally
taken some bold though controversial decisions, such as the shutting
down of polluting industries in the capital city, Delhi. In independent
India, the judiciary has been responsible both in structural and “value-
oriented” terms. As it has been argued, since democratic structures are
essentially majority structures, decisions should not only be democrati-
cally accountable in structural terms but also be “value accountable”, so
that the ends of justice are fairly met.62

As seen above, the British statute-based legal system initially collided
with the Indian value-based traditional legal system. Yet, in contempo-
rary Indian legal institutions, the value-based legal system has not been
totally replaced by statute-based law. Though the Constitution has
replaced the dharmasastra, judges continue to adopt a dharmasastric
approach to the Constitution in as much as they stress the inviolable
basic structure of the Constitution, this being grounded on democracy
and secularism. As Rajeev Dhavan points out, even if Indian law is now
statute-based and is thoroughly “Western”, Indian judges are still keen
on adopting a dharmasastric approach to Anglophone laws. This might
explain their affinity with widely stated doctrines of judicial review,
including the famous basic structure doctrine, which powerfully supports
constitutionalism in unprecedented ways. According to some observers
of the Indian juridical scene, such as Chris Fuller, the way Indian judges
work is largely similar to that of traditional pundits, i.e. the interpreters
of sacred texts. According to Fuller, the certainty of modern law is an
ideal, since precedents (like legislation) are always subject to judicial
interpretation. This was known long before Dworkin stressed the role of
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interpretation in the legal process. Once the flexibility of modern law is
acknowledged, the contrast between modern and traditional law
becomes only a matter of degree, just like the difference between modern
judicial reasoning and classical Hindu religious interpretation.63

The introduction of a uniform civil code is part of the directive prin-
ciples of the state policy established by the Constitution. As we have
seen, during colonialism, Hindus, Muslims, and Christians had their
own different personal laws. In practice, however, the personal laws of
Hindus and Muslims were subject to Brahminization and Islamization
processes, in that colonial administrators ascertained and established
such personal laws on the basis of their scriptural texts.64 After India’s
independence and the enactment of the Constitution, Hindu personal
laws were greatly modified. In 1955–1956, the Indian Parliament passed
a series of acts, collectively known as the Hindu Code, as a result of
which Hindu law was radically transformed: Hindu social arrangements
were, for the first time, placed entirely within the ambit of legislative reg-
ulation; hence, the sastric tradition was almost entirely dispensed with.65

Furthermore, the code established Parliament as a central legislative
body for Hindus in family and social matters.66 However, according to
students of critical family law reform in India, such as Archana
Parashar, the reform of Hindu personal law did not bring about full and
substantive gender equality: although reforms made to Hindu law were
initially designed to give women more legal rights, complete legal equality
for women was never really pursued. Furthermore, by viewing sex
equality and uniformity in Hindu law as desirable goals, political leaders
used law reform as an instrument of political development rather than as
a means to ensure legal equality as such.67

Nowadays, Muslims and Christians continue to have their own ancient
personal laws, although the government has recently sought to introduce
new laws making it easier for Christian women to obtain a divorce. Dieter
Conrad, who has long studied the constitutional problem of personal law
in India, claims that there is a wide area within the Indian legal system
where constitutional rules do not apply, or rather are not applied by either
the legislature or the judiciary. The area is not just one of the many faceted
ramifications of law and social life, but rather it concerns the core of the
individual’s position as a human being within society. The crucial issue is
the condition of women who, in all personal laws, though in varying
degrees, are subject to discriminatory treatment68 For example, under
Muslim personal law, polygamy is permitted to men though not to
women, and even after the Hindu Code of 1955, Hindu daughters continue
to be excluded from coparcenary by the law of the mitakhara joint family.69

RULE OF LAW AND INDIAN SOCIETY 603

Ch18.qxd  20/4/07  2:59 PM  Page 603



The existence of such discriminating personal laws requires Indian law and
society to further deepen and universalize the rule of law. However, the set-
ting up of a uniform civil code, which is supposedly meant to ensure the
above universalization, has to come to terms with the fact that large groups
of citizens regard their personal laws as an essential part of their religion.
According to the Supreme Court, such a factor needs to be taken into
account in determining the scope of permissible legislation.70

The case of Shah Bano, a repudiated Muslim woman, dramatically
epitomizes the difficulties connected with the formulation of a uniform
civil code. Shah Bano, a poor Muslim woman, applied to the Court for
maintenance from her former husband; in 1985, the Supreme Court of
India upheld the decision of the High Court, which ordered the husband
to pay maintenance to Shah Bano. Yet, the Muslim Personal Law Board
contested the Supreme Court judgment, claiming the decision grossly
interfered with Muslim personal laws; very rapidly, conservative political
and religious forces, allegedly representing minorities’ religious interests,
exerted political pressure on the Government. Under the leadership of the
Prime Minister Rajiv Gandhi, the Government, instead of exploiting this
opportunity to foster a debate for reform, introduced a new legislation
which nullified the decision of the Supreme Court, thus denying justice
to Muslim women. Such a case illustrates the triumph of conservative
male Muslim religious and political leaders, who pretend to represent the
entire Muslim population. Such leaders oppose a uniform civil code on
the grounds that it would interfere with their religious personal laws. Yet,
religious leaders ought to reinterpret religious laws in the light of con-
temporary challenges. It might be wondered whether freedom of religion
can be used to suppress the constitutionally guaranteed right to equality
of all individuals, especially women. The key issue centres around the
conflict between the rights of minorities and the rights of women of
minority communities.71 The representatives of religious minorities do
not give voice to suppressed groups within their communities. In this
context, a variety of solutions are advanced. According to radical critics,
such as Parashar, personal law should be abolished.72 Other thinkers,
however, such as Dieter Conrad, suggest introducing “individual choice”
in matters governed by personal law, just as it happens under the 1954
Special Marriage Act, or through the optional clause in the 1937 Muslim
Personal Law (Shariat) Application Act. According to Conrad, the indi-
vidual’s choice would ensure that personal law is not enforced as an
ascriptive status on grounds of religious affiliation alone. Quite paradox-
ically, peculiarities of the hierarchical law could be more easily justified if
they were accepted through the individual’s choice.73
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4 CRITICAL REFLECTIONS ON THE RULE OF LAW IN
CONTEMPORARY INDIAN SOCIETY

The sociologist André Beteille is a keen and critical commentator on the
rule of law in Indian society. According to Beteille, Indian activists,
scholars, and citizens have not paid enough attention to the need to
scrupulously follow rules and procedures in what he calls the populist
interpretation and mobilization of democracy.74 Beteille, who has a con-
stitutionalist and procedural understanding of democracy, believes that
the Indian society’s general tendency is for regulation by persons rather
than by rules.75 By following Irawati Karve’s view – whereby Indian
civilization has been shaped by a principle of accretion, which has
allowed for the continuous accumulation of rules without the elimina-
tion of old ones – Beteille argues that when new rules are enacted in
India, old ones are not necessarily discarded; hence, new rules coexist
with obsolete, anachronistic and inconsistent rules. In India, administra-
tion through impersonal rules hinders systematization, since this would
require the continuous elimination of old and anachronistic rules.76

Beteille’s contention that India can be hardly subject to the rule of law
is corroborated by other critical commentators, such as Satish Saberwal
and Upendra Baxi. According to the former, Indian society is not his-
torically inclined to abide by general rules: under Manu’s codes, for
instance, punishment depends on the culprit’s caste status.77 According
to Upendra Baxi, Indian political elites and upper middle classes have
not internalized the value of legalism. Baxi’s thinking, dating back to 20
years ago, still holds true today: a large number of Indians feel that fol-
lowing rules is not only unjustified but counterproductive.78 Corruption
and governmental lawlessness, its violation of laws and human rights,
and its failure to implement its statutory obligations further challenge
the Indian establishment of the rule of law.79

Beteille underlines the distinction between the Directive Principles of
the State Policy and constitutional Fundamental Rights: all
Fundamental Rights, including equality, are enforceable by the courts.
On the contrary, the Directive Principles of the State Policy are not judi-
cially enforceable though they have a great social and political value.80

However, over the years, the primacy of Fundamental Rights has been
relativized to give importance to social justice and egalitarian policies.
Soon after the new Constitution was enacted, two major instruments of
the egalitarian policy, i.e. the agrarian reform on the one hand and
benign quotas on the other, were confronted with Fundamental Rights.
The latter, therefore, were adjusted by the First Amendment of the
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Constitution so as to accommodate policies designed to reduce dispari-
ties among classes and castes.81 Equality as a right has thus given way to
equality as a policy. Beteille is particularly critical of introducing reser-
vations in terms of education and job opportunities benefiting socially
and economically backward castes, since he believes that this makes a
mockery of individuals’ equality, especially their equality of opportunity.

Yet, while Beteille laments the dilution of legal equality into a mere pol-
icy brought about by populist mobilizations, given thinkers, such as
Upendra Baxi, praise the transformation of constitutional provisions into
concrete measures for the attainment of individuals’ socio-economic
rights. As a matter of fact, Baxi stresses the way in which existing legal
institutions create hurdles for the realization of constitutional emancipa-
tory and normative provisions. Baxi believes that the Constitution and law
have a generally strong redistributive thrust; yet, the Indian legal system’s
major institutions tend to maintain and even worsen the status quo. Legal
institutions generally decelerate and even prevent the inherent dynamism
of constitutional aspirations for a just social order.82 According to a num-
ber of critical students of law and society, such as Rajeev Dhavan, the con-
stitutional promises for a just social order are themselves “half-hearted”;
Dhavan argues that there has never been any great dissonance between
Nehru’s developmental plan for the Indian people and the British posi-
tivist legal theory transmitted to the courts of independent India. The fact
that the Constituent Assembly included a judicially enforceable Bill of
Rights into the Constitution did not prejudice the positivist credentials of
Indian law. The fundamental rights guaranteed to citizens were in fact per-
ceived as “legal rights” granted by a special statute: each right had some
limitations and was interpreted like any other legal provision.83

Baxi goes even further by underlining the continuance of the colonial
model grounded on law’s reactive, rather than proactive, mobilization.84

He also stresses the problem of access to the rule of law: the State’s legal
system, which is highly pervasive in urban areas, is hardly present in rural
areas. The low visibility of the State’s legal system and its slender pres-
ence render official law, together with its values and processes, inaccessi-
ble and even irrelevant to people.85 Moreover, exorbitant court fees
discourage people from taking legal action. A number of efforts have
been made over the years to make law more accessible: 40 years ago,
Nyaya Panchayats were established to redress the balance, yet these did
not make much headway.86 Even the new Panchayat Raj System has not
brought significant changes in the attainment of local justice.

India is currently ruled by a coalition of parties constituting the so-called
National Democratic Alliance, whose leading figure is the Bharatiya
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Janata Party, actively supporting the agenda of Hindu fundamentalists.
The recent upheavals of Indian political and social systems have led to
the demise of a one-party-dominance in India’s political world, which in
turn has led to a central political instability. Suffice it to say that, in the
last 5 years alone, there have been three general elections for the Indian
Parliament – in 1996, 1998, and 1999. After the last general election, the
ruling coalition established a Constitutional Review Committee
entrusted with the task of reviewing the Constitution. The review is
meant to examine salient issues in the area of governance, above all fed-
eralist reforms – these pertaining to the relation between the central
power and the States, which is still characterized by the unfair sharing of
economic resources and political power – the attainment of present and
future political stability and the Union of Governments in an era of frag-
mented coalitions.87 While the review commission is likely to examine the
conversion of given Directive Principles into Fundamental Rights (espe-
cially the right to primary education), the Indian people’s widespread
and contemporary fear is that the review of the Constitution is a surrep-
titious attempt on the part of the ruling party to dismantle basic Indian
constitutional structures, such as secularism and parliamentary democ-
racy. Upendra Baxi argues that a review commission is not needed since
the Constitution itself allows for changes through constitutional amend-
ments. Yet, while the Constitution allows for changes within it, it does
not allow for changes thereof: changes of the Constitution are not
allowed by current Indian constitutionalism, which denies the legitimacy
of its subversion.88

The need to be vigilant about any constitutional subversion is also
strongly upheld by the President of the Indian Republic, K.R.
Narayanan. He was born into a poor isolated family in Kerala; even
access to his primary school was difficult. He is now the President of the
Republic of India, and his “journey” from an isolated hamlet in Kerala
to the office of the President of the Republic symbolizes the social trans-
formation that has taken place in post-independent India. The Indian
Constitution has played an inspiring role in such a transformation.
Narayanan has often prompted Indian parties favouring changes to the
Constitution to ponder on whether they have failed the Constitution or
whether the Constitution has failed them. In his speech to the nation on
the eve of the Golden Jubilee for the enactment of the Indian
Constitution on 25 January 2001, he stated that the constitutional social
commitments could not be ignored. His words were specifically
addressed to Indian parties wishing to subvert the emancipatory
promises of the Constitution. According to Narayanan, democracy has
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flourished during the last 50 years under the flexible and spacious provi-
sions of the Constitution. India is nowadays acknowledged as a great
democracy – indeed the greatest democracy in the world – and the Indian
Constitution embodies people’s political, social, and economic rights.89

5 THE RULE OF LAW AND THE CALL FOR 
SELF-TRANSFORMATION

In this essay, we have covered a long historical period of more than 5,000
years, and have dealt with the way Indian society has conceived the rule
of law throughout its history. We have examined the rule of law in clas-
sical Indian traditions and its functioning under the Constitution of
independent India. The contemporary Indian Constitution seeks to cre-
ate a more equal and just rule of law than the one guaranteed by tradi-
tional authorities, such as Manusmriti. The Constitution aims at
eliminating humiliations inherent in traditional castes and patriarchy,
thus creating new grounds for the realization of human dignity. The cur-
rent attainment of both formal and substantive equality can foster a life
of dharma or of righteous conduct within individuals’ self and within
society. In the first section of this essay, we underlined how self-rule is
central to the realization of the individual and collective order. Yet, self-
rule needs to be facilitated by the existence of a proper social, institu-
tional, and legal order that guarantees legal equality to all individuals,
irrespectively of their class, caste, religion, and gender. Hence, modern
law can create appropriate sociological conditions for the realization of
a life of dharma.

Yet, although modern law is necessary, it is not sufficient for the real-
ization of self-rule and of social order. In this respect, modern theories
of law, both in contemporary India and in the West, can draw inspiration
from Indian traditions on self-development and self-transformation. It is
self-transformation that allows us to “go beyond” the discourse on the
rule of law, on one’s self and society, and reach a new level of analysis;
Indian spiritual traditions represent a challenge which continuously
prompt us to incorporate such a further level in our legal routines. As
argued by J.D.M. Derrett, the unbroken tradition of Hindu legal doc-
trine underlines that Hindu law is concerned with eternity and morality
in their broadest meanings, thus not circumscribed to material and con-
tingent considerations.90 Sasheej Hegde argues that rules and laws in
Indian traditions endorse a morality of subjectivation, going beyond the
scope of power. There is indeed an imperative/prescriptive dimension of
the rule of law in Indian tradition, though this cannot be imposed upon
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groups and institutions as an extrinsic constraint, and cannot be made
merely instrumental to its exercise; the principle of universalization that
such a dimension might help in attaining must be met by a clarification
from a moral point of view.91 The epithets “legal” and “moral” are
deemed to be roughly coeval and, in Indian traditions, they are conceived
of as complementary modes of guiding power.92 The transformational
impact of morality on the rule of law – being morality meant as much
more than simply abiding by social norms – entails the possibility of
acting righteously in accordance with one’s conscience, and thus has an
epochal significance. As claimed by Veena Das, sacred texts (including
the dharmasastras), rather than prescribing specific behaviour, describe
codes of conduct deemed to be exemplary or desirable. If such a con-
ception is characterized as purely Brahmanic, the opportunity of treating
it as an important conceptual resource is missed.93

Within modern Western traditions, the various conceptualizations of
the rule of law were first propounded with an emancipatory stance; yet,
as early as the mid nineteenth century, Western law as emancipation had
already been overridden by the notion of law as regulation. The contem-
porary crisis of the rule of law, both in India and in the West, witnesses
the collapse of emancipation which is reduced to regulation; hence, the
emancipatory dimension of the rule of law needs to be reassessed and
revitalized.94 This calls for both incorporating the old models of eman-
cipation – which entailed fighting against external oppressive forces –
and for conceiving and realizing emancipation from social oppression,
together with its ensuing empowerment; this must be accompanied by
the relinquishing of egotistic passions and the desire to control other
people, and by the wish to contribute to a participatory and
transformational creation of society as an area of spiritual freedom and
shared intersubjectivity.95 In order to elaborate such a new emancipa-
tory dimension, grounded on self-development, self-transcendence, and
self-transformation, a new understanding of individuals and society
is needed.

Santos claims that the collapse of emancipation into regulation
represents the exhaustion of the paradigm of modernity: a narrow view
of ourselves tends to encourage a narrower view of others.96 Santos
believes that the new emerging paradigm of law entails a triple transfor-
mation, whereby power becomes shared authority, despotic law becomes
democratic law, and knowledge as regulation becomes knowledge as
emancipation.97 In order to achieve such a triple transformation, a new
subjectivity is required, i.e. a subjectivity constituted by the topos of a
prudent knowledge for a decent life.98 According to Santos, law’s rising
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subjectivity lives “on the frontier”; to live on the frontier is to live in
abeyance, in an empty space, in a time between times.99 To live in an
empty space and time requires us to appreciate the dialectic between time
and eternity, tradition and modernity; in this respect, Indian socio-spiritual
and traditional openness to emptiness as an integral dimension of
space, time, one’s self and society may help us in bringing emancipation
to the heart of the rule of law.

Law’s rising subjectivity requires new ethics, in which a priori rules and
regulations alone are not enough in ensuring prudential judgments on
dilemmas in legal, ethical, and moral contexts, or in living a just and
responsible life.100 Responsibility as an unconditional obligation ought to
be brought within the scope of the rule of law, so that it is subject to com-
pensation and punishment.101 A responsible life requires prudential
judgments which, in turn, demand our conscience’s continuous guidance.
Yet, in modern Western legal and political traditions, exemplified by the
works of Kant, Rawls and Habermas, conscience shares the features of
social legality internalized as pure morality. On the contrary, in order to
bring conscience to the heart of law, we need to understand that con-
science is not just a product of society. Rather, it is conscience that makes
the individual understand that other individuals’ lives are as important as
his own.102 An ontologically responsive interpretation of conscience for a
fair rule of law is thus crucial, and the Indian dharma approach may help
us in this respect.

In his critical reflection on Indian law and society, André Beteille argues
that individual rights do not have the same depth and firmness in India and
the same anchorage in its social structure as they have in the United
States.103 Yet, such a relativization of Indian individual rights may allow us
to devise a more balanced relationship between individual and collective
rights. Modern Western legal cultures have traditionally granted unques-
tioned primacy to individual rights; nonetheless, through the social and
theoretical revolution of postmodernism and multiculturalism, Western
legal systems have slowly recognized and instituted collective rights. Yet,
a proper balance between individual and collective rights is still nowadays
a great challenge; Western experiments in this respect can draw inspiration
from Indian attempts, in which policies of compensatory discrimination
have sought to strive a balance between individual and collective rights.104

The traditional and modern Indian attempt to establish a creative relation-
ship between individuals and society is still incomplete. However, it has
always striven to relativize the egoistic primacy of collective or individual
rights, of society or individuals, by introducing a transcendental dimension
into governmental and legal routines. Indian spiritual traditions have
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always emphasized that society is not merely a contract. Such an
insight is nowadays immensely helpful in rethinking and reconstituting
law and society.
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CHAPTER 19

THE CHINESE LEGAL TRADITION AND THE
EUROPEAN VIEW OF THE RULE OF LAW

Wu Shu-Chen

615

The great differences existing between the legal tradition in China and
the spirit of the rule of law as understood in Europe are the result of two
utterly different traditions in social life and national culture.1

Nevertheless China’s legal tradition2 has some apparent likenesses to the
European spirit of the rule of law. Differences in human culture cannot
only be accounted for in terms of geography and history. Whether con-
sciously or not, humans tend to take a common road to development.
China’s legal tradition first embarked upon modernization in 1840, the
date which marks the beginning of the modern period, steering away
from a course which was heading towards disaster. The twentieth century
unravelled between two major legal landmarks that allowed the develop-
ment of legal activities. The first was the Constitutional Reform of
1898,3 just before the beginning of the century, while the strategy of
“Running the Country According to Law” was formally established just
before the close of the century, in 1997.4

1 ON CHINESE LEGAL TRADITION

The Chinese legal tradition is not only an object of study for legal
experts and legal historians. The field represents a living cultural factor
of great impact in the legal life of modern China.

1.1 What is a legal tradition?

My understanding of the legal tradition differs somewhat from the views
of other legal experts. This tradition can be subdivided into two aspects.
Firstly, there are the value bases, governing the practice of legal activity
and expressing the theory of law, as well as the philosophy and ethics
that inform it. All these factors are inseparable from a country’s or a
nation’s historical and cultural experience; they come into being gradually,
as the result of a very long process. They are passed on from generation
to generation, without much change, in relative stability. The second
aspect comprises legal activities in themselves, i.e. the working methods
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of the legislation and the administration of justice as, for instance, the
formal law, the case law, and that legal area which combines the formal
law and the case law. On the one hand, therefore, we must take into
account the sets of values (value bases) that inform a country or nation,
thereby dominating its legal practices. On the other hand, we have the
socialized working forms which allow these value bases to be enacted
through the process of legislation and the administration of justice.
A country’s or a nation’s legal tradition consists in the combination of
these two fundamental aspects.5

My definition of a legal tradition is influenced by the theory of the
genealogy of law, although I do not intend to accept this theory wholesale,
and will suggest some revisions. Before attempting a classification of the
legal traditions of the world on a macro-level, rigorous criteria must be
defined in order to avoid using double or more standards all at once. If,
therefore, we divide the legal traditions of the world by value bases, we end
up with two main groups: the Western legal tradition of individualism and
the Eastern legal tradition of collectivism. A classification by legal types
(legislation, the administration of justice, and basic working methods), on
the other hand, yields three different groups: written law (the genealogy of
law in the European continent), case law (the Anglo-American genealogy
of law), and mixed law (the Chinese genealogy of law). The two major
genealogies of law in the west have similar value bases, but differ in terms
of type. If we compare, for example, the typology of the former Soviet law
to that of the written law of the European Continent, we do not find sig-
nificant differences concerning the type of law, though the two systems
clearly rest upon different sets of value bases. Soviet law obviously differs
from the two major Western genealogies, though it resembles them in type.
Generally speaking, a country’s or a nation’s legal tradition consists in the
way its value basis and legal type are reflected in its legal practice.

1.2 The two essential factors of the Chinese legal tradition

The Chinese legal tradition emerges from practical legal activities which
have been ongoing for thousands of years. It still plays an important role
in today’s social life. It has collectivism as a value basis, and it features a
mixed method in terms of type.

1.2.1 Collectivism as a value basis. The Chinese legal tradition is based
upon collectivism, which is made up of the patriarchal clan system on the
one hand and centralized nationalism on the other. This tradition is quite
opposite to Western individualism. Rite is central to the patriarchal clan
system, which rests upon the right of the male venerable elder. This right

616 CHAPTER 19

Ch19.qxd  20/4/07  3:00 PM  Page 616



embodies the moral conception and principle of the patriarchal clan; it
hinges on sets of relationships such as kind father–dutiful son and male
with high position–female with low position. The social value of the rite
lies in regulating a series of individual obligations in order to keep the
peace within the clan. For thousands of years people’s activities and
thinking were restricted by the rite.

Centralized nationalism, on the other hand, embodies and reflects the
spirit and workings of the bureaucratic state regime and its centralized,
autocratic monarchy, as well as the laws drawn up and enforced by the
regime. The laws stipulated a series of obligations for the subjects and
envisaged cruel penalties for those who dared to violate them; their main
function was maintaining the stability of the autocratic state. The rite (of
the patriarchal clan) and the law (of the autocratic state) thus combined
to restrict individual freedom. You would be hard pressed to find such
terms as rights of the individual and freedom in the cultural dictionaries
of ancient China.

1.2.2 Mixed law as a legal type. In Chinese feudal society, every gen-
eration of a dynasty attached great importance to compiling a written
code to determine the administration of justice. Under special historical
circumstances the judges at different levels were allowed to create the laws
and apply them according to the practice of judicial precedent. These spe-
cial cases mostly occurred following the overthrow of an old dynasty,
before the new rulers had had enough time to compile a new written code.
With the pace of the social life speeding up, the old written code would
inevitably be found wanting and out of date. The new dynasty had to
update the old legal code by introducing a new legal orthodoxy. The judi-
cial precedents were compiled into volumes and classified into categories
for the use of judges. Some principles from these judicial precedents
might in time come to be absorbed into legislation and form a new part
of the written code. Thus, ancient China can be said to have had mixed
law as a type. Xun Zi, one of the Confucian representatives at the end of
the Period of the Warring States, fathered this type of legal practice, i.e.
the practice of judging by the existing written law, or by the most suitable
legal precedent should written law be found to be lacking.6

To recapitulate, we have established above that the Chinese legal tradi-
tion features collectivism as a value basis and mixed law as a type.

1.3 The historical development of the Chinese legal tradition

The Chinese legal tradition has a long historical evolution, undergoing
three main stages of development:

CHINESE LEGAL TRADITION AND EUROPEAN VIEW 617

Ch19.qxd  20/4/07  3:00 PM  Page 617



1.3.1 The “rule by rite” and “case law” period. The ancient periods
of Xi-Zhou (from the eleventh century BC to 771 BC) and Chun-Qiu
(from 770 BC to 476 BC) were governed in the spirit of rule by rite and
case law. The principle of rite governed all aspects of social life in this
era. The aristocratic system of government was the reflection of the
patriarchal clan system on a state level.

Aristocrats at all levels in their estate enjoyed independent political,
economic, military, and legal rights. These rights were hereditary. The
law was imbued with the spirit of rite, “strictly punishing”, for example,
“those who do not show filial obedience to their elders”,7 and ensuring
that “the party with a lower position in the family hierarchy would be
found guilty, if the reasons for proceedings taken by both sides were
same”.8

The post of judge was also hereditary; younger generations of judges
decided cases in the way of their fathers. Not only was this “the done
thing”; it was an actual moral and practical requirement of “filial
piety”.9 In the long run, this practice resulted in a tradition of compli-
ance with whatever had gone on before. The outcome of a trial or a legal
case had to comply with the rite, there being no written code to refer to.
The rite remained standard practice for centuries, coming to be consid-
ered to be the inexhaustible source of law. The aristocratic system and the
practice of case law favoured the figure of the ruler as individual. The
good government of an estate or a case being judged correctly largely
depended on the subjective, individual qualities and mettle of the person
wielding authority. Here are the social reasons for the prominence of rule
by the individual in ancient China.10

1.3.2 The “ruling by the law” and “written law” period. The period of
the Warring States (475–221 BC) and the Qin Dynasty (221–206 BC)
constitute an era of ruling by the law and written law. At this time, land-
lords and common people wrenched state power from aristocrats and
feudal princes. They tried to unify the country through the annexation of
territory by military conquest. They founded the centralized autocratic
monarchy as a political system. The will of the monarch thus came to be
reflected in the form of the law. This is known as the ruling by the law or
governing the state by law period. The Legalists, a school of thought from
the Chun-Qiu and the Warring States Periods, were the theorists of
Ruling by the law. The individual had to obey the state and the law
unconditionally, lest he or she incur severe punishment. The state was no
longer ruled by the blood lineage of the patriarchal clan, but relied on
institutions of regional administration.
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During this period, the written law proliferated, so that it came to
regulate all aspects of society.11 Judges were not allowed to invoke precedent
or to rely on their personal judgement; they had to strictly comply with
the provisions of the written law, which had supreme authority. Anybody
who disagreed with a law after its enactment was subjected to severe
punishment.12

1.3.3 The “Combination of rite law and mixed law” period. From the
period of the Western Han Dynasty to the end of Qing Dynasty (202
BC–AD 1912), China saw a period combining a rite law with mixed law.
The main characteristic of this 2000-year-long feudal era was the close
combination of autocratic monarchy as a political system with the patri-
archal clan as a social system, against the background of an agricultural
system of self-sufficient farming. The law in this phase became the tool
with which the monarch expressed his will and intentions, and the means
by which he controlled the colossal bureaucratic machine – needless to
say, the law became immensely important.

The law in the Chinese feudal period can be seen as an officials’ law,
the law by which the monarch could manage his officials and cadres,
whilst in the realm of social life the natural economy promoted the
restoration and development of the patriarchal clan. The rite, which had
never ceased to play an essential role as a custom and tradition among
the people, regained prominence. The objective conditions allowed ruling
by the law to combine with rule by rite. These two systems played their
social roles without hindering one another, operating in separate spheres.
Ruling by the law maintained the central autocratic monarchy’s political
system, whilst rule by rite maintained the social basis of the system – the
society of the patriarchal clan.

Although judges were expected to try cases according to written law
where this touched upon social life, the written law’s impact on the land
was limited, for several reasons. Firstly, by virtue of its inbuilt character-
istics, the written law was severely hampered by long procedures which
made it hard to see cases through to their completion. Furthermore, its
irrevocable character made it unsuitable to many occurrences in the daily
administration of social life. Secondly, the scope of the written code was
not wide enough to cover all of the issues that came to the attention of
judges throughout the land; besides, it was plagued by flaws and defects.
Last, but not least, China’s vast area meant that the greatly varying cus-
toms and conditions encompassed by its jurisdiction often made the
legal code inadequate, inapplicable, or otherwise wanting in particular
local situations. Thus, the written code’s position of pre-eminence came
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to be relativized during the actual trials. At particular historical junc-
tions judges created or made use of precedents in order to remedy or
circumvent shortfalls in the written law. Once again, the rite came to play
a crucial role as source of law. Episodes and examples from previous
dynasties were compiled into volumes and classified by contents, and put
away to be drawn upon as the need arose. Eventually they came to play
a dominant role.13

1.3.4 Social causes for the Chinese legal tradition. The basic cha-
racteristics of ancient Chinese society are expressed in the term three-
in-one, which refers to the close combination of the three elements
which composed it: agricultural production within a natural economy,
the social structure of the patriarchal clan, and an autocratic monar-
chy ruling over centralized state. China’s cultural heartland lies in the
area around the middle and lower reaches of the Yellow River known
as the Central Plains; this area was inhabited by farming populations.
The closure and stability of agricultural life promoted the develop-
ment of the patriarchal clan. The rite took shape in this environment.
More dynamic traditions such as those of the advocate of meritorious
service, the advocate of law, and centralization, however, came first
into being among the nomadic peoples of the Northwest of China,
and were fostered by social needs arising from these people’s means
and mode of production.

The ruling by the law and written law periods were times of social
transformation and war and led to an opposition between the rite and
the law. When society finally became stable, however, a new formation,
consciously or unconsciously, came about. Thus, the centralized auto-
cratic monarchy flaunted its adherence to standard of ruling by the law
but allowed the values of the patriarchal clan, which constituted the
basic cell of Chinese society, to thrive in the local environment. The rural
world was often remote and out of the reach of the arm of the state, and
continued to be governed by rite. In this way, ruling by the law and rule
by rite had parallel existences, tacitly supporting each other. Ancient
Chinese society developed very slowly, never experiencing fundamental
qualitative changes. The three-in-one structure was strong enough to
resist and suppress the development of a commercial economy and of a
strong urban society in the towns. Enlightened thinkers at the end of
Ming Dynasty and in the early Qing Dynasty sensed the calling of the
new century, but this change did not come as scheduled, after all. Only
after the Opium War of 1840 did advanced Chinese open their eyes to
the world outside of China, as they were faced a national disaster.
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2 CRISIS IN THE CHINESE LEGAL TRADITION:
THE IMPORTATION OF EUROPEAN LEGAL 

AND POLITICAL THOUGHT

Modern capitalist legal and political thought is not a natural product in
China. These notions came by boat like “imported goods” and “foreign
imports” from the West. They were accompanied by warships and shelling
from foreign powers. The brave and wise Chinese resisted the foreign
invaders with broadsword and pike in one hand, and books in the other,
so as to learn the political means of survival from foreign civilizations. The
motif of national struggle against foreign invasion is interwoven with that
of the political reform movement that followed in the footsteps of the
invading powers, in the fabric of modern Chinese social history.

2.1 The crisis in the Chinese legal tradition: the Opium 
War of 1840 and consular jurisdiction

The Opium War of 1820 resulted in the defeat of the Qing Dynasty gov-
ernment. China signed an infamous treaty of national betrayal and
humiliation with Great Britain in 1843. The treaty provided a legitimate
basis for the establishment of a consular jurisdiction by the foreign
power on Chinese soil.14 The other powers rapidly followed suit by
signing similar treaties with the Qing government.

Under the terms of the treaty, foreigners committing a crime in China
were not to be tried by the local authorities but were to be handed over
to the foreign consulate for punishment. Britain cited China’s “uncivi-
lized” law and the savagery of its penal system among the reasons for this
measure, but promised in the treaty that it would abandon its consular
jurisdiction as China reformed its laws and prison acts.15

The feudal dynasty which had regarded itself and China for thousands
of years as “the superior state in the world” was deeply injured by these
provisions, in several ways.

Firstly, the imperial court had been the highest authority in China for
thousands of years. Its laws had had to be implemented without excep-
tion throughout the land. The establishment of consular jurisdiction
directly undermined the highest authority of the feudal court, and
amounted to a major loss of face. Secondly, due to the proliferation of
the activities of foreign missionaries in China a great number of Chinese
started going to church. The number of Chinese converts increased
steadily. Conflicts between members of these congregations and locals
became commonplace. What is more, the Christians often benefited from
the protection of foreign consulates, which challenged local authority,
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even, sometimes overriding it. The social chaos which came to be known
as the Church Case ensued. This further disturbed the precarious social
order of the dynasty.16 Thirdly, the Qing government had no actual
administration in the leased territories, which, as a result of this, became
breeding grounds for revolutionary activity against the imperial court.
Requests to extradite revolutionaries were often refused; many carried
out their activities unhampered. The Shanghai case of June 190317 is a
case in point, and threatened the power of the Qing Dynasty directly.

Getting rid of consular jurisdiction was the Qing Dynasty’s most
ardent wish, but it simply did not have the force to achieve this under the
circumstances The dynasty therefore opted to play another game and set
about reforming the Chinese legal system, so as to fulfil the foreigners’
conditions, hoping that they would in turn keep their promises and
abandon their consular jurisdiction.

This thinking, in retrospect, seems quite naive, for consular jurisdic-
tion was not in itself a legal question but a matter of state sovereignty
hinging on force. The opinion that held sway among the highest officials
and the learned men of the time, however, was that if the old legal sys-
tem were reformed, the foreigners would pack up and go, or at least give
up their consular jurisdiction. Consequently, at the end of the Qing
Dynasty was dominated by a legal reform movement, which threatened
to put an end to the thousands of years of Chinese legal tradition.

2.2 European political and legal thought as foreign imports:
democratic and liberal thought in a different context

After the Opium War of 1840, China spiralled into a deepening national
crisis. Some moderate patriots began to pay close attention to Western
civilization and its ideas. Lin Zexu,18 the first man to open his eyes to the
rest of the world, wrote Sizhouzhi.19 Wei Yuan20 wrote Hai Guo Tu Zhi
arguing that it was worth learning from the development of foreign
countries.21 Neither of them had ever been abroad, and their books were
written from secondary sources.

These cultural cases, however, moved a string of Chinese officials and
men of learning to go abroad. They visited Europe and Japan to study
their cultures. They described the legal and political systems that they
encountered in their diaries, impressions, and travel notes, and they pon-
dered upon the theory, local conditions, and customs of Western
countries and Japan. All of these works have been collected in the Going
to the World Series.22 Many students left China, too, mostly heading for
Japan. Some of the scholars who visited Western countries set about a
fundamental work of translation; Yan Fu23 remains to this day the most
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influential. The Western classics which he translated and published
included Evolution and Ethics, and Other Essays by the biologist Thomas
Henry Huxley, An Inquiry into the Nature of the Wealth of Nations by
Adam Smith, The Principles of Sociology by Spencer, On Liberty by John
Stuart Mill, A History of Politics by Edward Jenks, L’Esprit des Lois by
Charles-Louis de Montesquieu, among others.24 These Chinese versions
played an important role in spreading Western political and legal
thought in China.

The long-standing history and cultural tradition of China were so set
in their ways that absorbing cultural influences from abroad could only
come about as a matter of volition; it was not an organic process. The
history of this process shows that ways of thought cannot be simply
transplanted from one place to another. When systems of Western polit-
ical and legal thought such as democracy, constitutionalism, and liberal-
ism were introduced into China, interesting new phenomena determined
by local conditions and interpretations came into being.

Democracy, constitutionalism, liberalism, and individualism developed
in the West out of an historical culture closely connected to the culture
of capitalism, which had little or nothing to do with China’s society and
traditions. When these ideological “foreign goods” entered China,
therefore, they could not keep their original aspect, but became the
object of selection, transformation, and processing on the part of their
recipients in China. Yan Fu has written that Western countries “took
freedom as the framework, and democracy as the tool”.25 Democracy,
constitutionalism, and the theory of liberalism are integral to Western
thinking. Not all of these ideas, however, were equally well received in
China. The Chinese attached more importance to democracy and
constitutionalism than to the doctrine of liberalism and individualism.
They believed that democracy and constitutionalism lay at the founda-
tions of Western power and were the secret of its success. Japan’s recent
reforms seemed to support this belief within an Asian context. The
progressive personalities who were bent on saving the nation from
extinction made great efforts to build a political framework for democ-
racy and constitutionalism, hoping to overturn the unhappy fate of
backwardness which left China at the mercy of the Great Powers. These
men did not have the time to build a system of thought that would tally
exactly with their role models of democracy and constitutionalism, nor
could they dispose of the necessary preconditions. As a result, liberalism
and individualism were tacitly ignored. These notions came to be
propagated in China half a century after the introduction of democratic
and constitutionalist ideas.26
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There are many reasons for this interesting social phenomenon; the
powerful inertia of Chinese traditional culture counts as foremost among
them. Though democracy and constitutionalism came from foreign coun-
tries, they were perceived as consonant with those aspects of the Chinese
tradition which were “based on the people”. Some even went as far as to
argue that democracy and constitutionalism had been introduced into
Europe from ancient China, whilst bourgeois constitutionalists used the
doctrine of Confucius and Mencius to preach Western democracy and
constitutionalism. Western liberalism was, however, so different from the
Chinese traditional conception that there were almost no grounds to
mediate between the two. This is why liberalism met with indifference and
even an instinctive resistance from the traditional national psychology.
Moreover the Chinese bourgeoisie, which was potentially the deadly
enemy of feudalism, was in no fit state to assert itself. Due to its economic
and political weakness and to the limitations imposed by the Chinese sys-
tem of estates, it had not developed a mature class consciousness, neither
in terms of politics nor in terms of ideology. The bourgeoisie lacked the
courage and strength that a clean break with feudal forces and culture
would have required. They hoped to barter their acceptance of the feudal
heritage with an equal share in society, or at least with peaceful coexis-
tence. This conservatism may go some way to explain the Chinese bour-
geoisie’s reluctance to adopt liberalism. But, the bourgeoisie was not
impermeable to the influx of Western political and legal thinking. It is
worthy of note, however, that these ideas mostly came to China via Japan,
and that Japan’s experience, for reasons tied to national history, culture,
as well as political reality, focused on the constitution whilst ignoring its
liberal and individualist implications. The Japanese example therefore
reiterated the omission of liberalism by the above-mentioned Chinese
intellectuals, further delaying its impact on China.

We have looked at reasons for the delay with which individualism and
liberalism came to influence Chinese thought, and have noted that these
notions are conspicuously absent from the Chinese tradition; they can
only be glimpsed among the most enlightened and democratic policies
advocated by some Confucian thinkers and administrators. Furthermore,
the cultural isolation of China was such that, at first, these terms could
scarcely be translated into Chinese. As we have seen, China’s domestic
troubles and foreign invasions led progressive intellectuals to focus on
European democratic politics and to criticize feudalism and the auto-
cratic political system through the lens of the experience of Japan, which
had already taken liberalism out of the equation. Japan’s unexpected
military victory over Russia and China was perceived as a consequence of
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the Meiji Reform. In this way a democratic political system came to be
seen as a panacea which would build up the might and wealth of the
Chinese people. This single-minded pursuit of the democratic goal made
progressive thinkers forego a deeper research into the liberalism and indi-
vidualism that lay at the core of European democratic politics. These
concepts remained foreign to them, and were mentioned only in passing.
The failure of progressive intellectuals to insist on the actual overthrow of
the autocratic monarchy betrays their weakness. They preached the estab-
lishment of a constitutional monarchy instead, which entailed summoning
parliament, formulating a constitution, and carrying out the separation
of the three powers, on the condition that the emperor should stay. In the
final analysis, European political thought was perceived as an invaluable
method for governing the country, not as a belief.

The call for a set of fundamental human rights to preserve human
dignity, personal property and safety, as well as to ensure freedom and
equality, was to come half a century later; it was not immediately recog-
nized as part and parcel of “democracy”. Even as mere concepts,
however, human rights did play a key role in sweeping away traditional
ideas. The liberal idea of “human rights” lent democracy weight on a
theoretical level. The influx and dissemination of Western democracy
and constitutionalism, the ideas represented by liberalism and legal
science awakened the powerful, sleeping Chinese lion. The lion stretched
its limbs, raised its head, and opened its eyes to the world, as it began to
think about its next step forward.

2.3 The democratic ideal and the constitutional reform of the 
Hundred Days: the turbulent year of 1898

The Wuxu Constitutional Reform still stands as the great attempt made
by Chinese progressives who tried to follow the example of the modern
powers in order to save China from extinction. Represented by Kang
Youwei27 and Liang Qichao,28 the bourgeois reformists were imbued
with the spirit of national salvation; they carefully set about designing a
blueprint for a constitutional monarchy based on the example of
Western countries. They advocated the establishment of parliament and
a national conference, and wanted to see honest and fair-minded people
with the courage to criticize authority installed in a position of power.
National policies should be discussed by the monarch and the people.
They also wanted a constitution to stipulate the rights and obligations of
the monarch, officials, and the people. The constitution was to be the
highest code for all people in the country. They also wanted to establish
a system featuring a tripartite balance of forces: parliament was to legislate,
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the magistracy to deal with issues of justice, the government with admin-
istration. All of these would be under the monarch.

The constitutional reform was to take place with radical intellectuals
submitting their memoranda to Emperor Guang Xu,29 who alone had
the power to promulgate them. The feudal diehards being in a position
of strength and the national bourgeoisie being weak, however, the new
politics survived no more than 100 days or so. When the forces of reac-
tion inevitably clamped down on the movement, the six reformists who
had inspired the movement for constitutional reform met their deaths
like heroes.30

Although sincere in its aspirations, the reform movement was bound to
fail, as it depended on a reform “from top to bottom”, which ultimately
had to be enacted by the emperor. The Hundred Days’ Constitutional
Reform, however, remains a landmark event in the modern history of
China, its failure notwithstanding. The Chinese bourgeoisie in fact suc-
ceeded in spreading democratic and constitutionalist ideas widely, and this
had a significant effect on future generations. The political and legal the-
ory of the Western bourgeoisie could now take root in the soil of China.

2.4 The dawn of liberalism and legal reform at the end of the Qing
Dynasty: the 1902–1911 revisions and their historical significance

As we have seen, the constitutional reform of 1898 was quashed. China
was beset with internal and external difficulties. At the beginning of the
twentieth century, the Qing Dynasty faced the aggression of the Eight
Allied Powers31 and the revolutionary movement under the leadership of
Sun Yat-sen.32 In order to save the tottering regime Cixi, the Empress
Dowager,33 issued a decree to implement “new policies” and to establish
a “constitution”. Reforming the law was a main concern of these policies.
The revisions of 1902–1911 mark the beginning of the transition from
2000 years of feudal law to modern times. Needless to say, a fierce debate
about the guidelines that these revisions ought to follow broke out.

The Party of Rite insisted that reforms should be undertaken on the
grounds of the patriarchal rite intrinsic to the Chinese tradition, while
the Legal Theory Party insisted on Western liberal guidelines based on an
individualist theory of law. The former still considered China to be quite
different from the west. As we have seen, the social structure of China had
patriarchal clans as its basic unit, and the Party of Rite argued that the sta-
bility of the state and society rested on the stability of the clan. Feudal
rights and the primacy of patriarchy should be maintained. Individualism
meant that sons would turn against their fathers, invoking “legitimate
defence”, should the fathers blame them and beat them. The world would
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be turned upside down, and China would be plunged into chaos. The Legal
Theory Party identified the equality and liberalism of Western powers as
the sources of their strength. In order to stand on its own two feet and catch
up with the rest of the world, China had to break the back of the ancient
patriarchal system and devise a new one based on individualist law.34

The Legal Theory Party characteristically ended the debate with a com-
promise which resulted in democracy and constitutionalism playing a far
greater role than liberalism in modern China. Nevertheless, the revision of
the law swept away for good the traditional spirit of feudal law. These
reforms constitute a great new start, and codified the spirit of Western law
into actual legal articles. Important principles such as the observance of
legality in criminal cases, transparency in trial and judgement, a system of
advocacy with the right to a defence and the equality of all before the law
were established and codified. Furthermore, the important distinction
between the law and procedural law was introduced, with an independent
code and added special regulations. The foundations of modern Chinese
law were aligned more closely to the tradition of continental Europe. This
is why the modernization of Chinese law is sometimes said to be synony-
mous with the “Europeanization of Chinese law”. Legal science circles in
China, however, only began to study and absorb the results of the British
legal tradition as late as the 1980s, around the time that The Oxford
Companion to Law was translated and published.35

3 CONTRASTS BETWEEN ANCIENT CHINESE THEORIES
OF LAW AND MODERN EUROPEAN LAW36

3.1 The theory of ancient Chinese law: ruling by the law under 
the centralized system of government

During the period of the Warring States, the Legalists, a school of thought
representing the burgeoning landlord class, formulated a “theory of law”
whereby the country should be ruled according to the law. According to a
key work by the Legalists, Guan Zi [On Law], “a society may be called the
Great Order – which is the perfect state for a country – only when every-
body in this society, from the monarch himself, through civil or military
officials, the nobles, to the common people, abides by the laws”.

The theory of ruling by the law presented by the Legalists had to
be implemented with the support of the centralized political system.
However, it was the monarch who had constructed the system of
centralized autocratic government on the ruins of the outdated patriar-
chal clan system. As he had formulated the system of law, the paradox of
two authorities that are by definition contradictory inevitably arose: the
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law demanded that everybody be subject to it, as did the authority of
the Monarch. As Liang Qichao, a famous thinker of modern China, put
it, if the theory of ruling by the law could ever be put into practice, it
could only be done by the powerful backing of constitutionalism.37 An
ancient Chinese fable illustrates the logical absurdity and the paralysing
antinomy presented by this version of ruling by the law. A merchant was
selling a spear and a shield in the market. He declared his spear to be the
sharpest in the world, and that it could pierce any shield. At the same
time he boasted that his shield was the most solid in the world and
that it could not be pierced by any spear. The people confuted him with
a very simple question: “What happens if you use your spear against
your shield?”

According to the Legalists’ logic, everybody except the monarch must
comply with the law. This practically amounted to this form of the rule
of law being subject to the centralized political system.

3.2 The essential difference between ancient Chinese 
law and modern European law

The differences between ancient Chinese and modern European law are
obvious. Firstly, the former belongs to Eastern culture, while the latter
reflects Western culture. Secondly, the former is ancient, while the other is
a product of modernity. Thirdly, the former is associated with the cen-
tralized autocratic system, while the latter is associated with the demo-
cratic system. The causes of such differences can be construed from
different historical cultures and economic systems. Ancient Chinese law
embodies collectivism and autocracy as value bases, whilst European
modern law incarnates liberalism and individualism.

3.3 The superficial similarity of ancient Chinese 
law and modern european law

The law played an overwhelming role in social life and in the practice of rul-
ing by the law in ancient China, especially during the Qin Dynasty, when it
was implemented to the utmost. The authority of the law was accepted by
society. A law tolerated no criticism after it was promulgated, and any offi-
cial who added or took away one word from the law without authorization
stood to be penalized. The authorities were ruthless with those who broke
the law and committed crimes, and blind to wealth and rank. The functions
of government agencies were regulated by the relevant laws and were subject
to rigid supervision. Officials had to handle cases and arbitrate in strict con-
formity with the legal provisions. No personal judgement was to be involved,
and no previous cases were to be cited. Owing to the meticulousness of the
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system of law, and to its “literal” application, the state machinery could
function smoothly in a country as large and populous as China.

Liang Qichao has argued that the fundamental spirit of the Legalists
was to ensure the holiness of the law and to prohibit the government
from operating beyond its scope. These stances are consonant with the
spirit of modern constitutional monarchy; indeed, they are identical.38

Yan Buke points out that this spirit determined the necessity of the exis-
tence of the system of social estates, of statute law and of a body of pro-
fessionals. The practice of ruling by the law under the Legalists’ theory
envisages a kind of rationalized administration under the guidance of
such a spirit. The Legalists contributed important elaborations to the
technical meaning of social order, power, regulation, and obligation, and
to the composition of the administrative system and its operating mech-
anism.39

4 CONCLUDING REMARKS: BY WHAT STANDARDS CAN
WE MEASURE THE ACHIEVEMENTS OF THE LEGAL

CULTURE OF HUMAN BEINGS?

Geography makes for very real differences on the legal culture of human
beings, as do the economic life and the historical and cultural traditions
of countries and peoples. The task of a comparative jurist is to find out,
by research, the causes behind such differences, and to try to make fore-
casts about the future. The Chinese legal tradition is the result of a nat-
ural evolution under a distinctive environment. Its history reveals one
aspect of the legal experience of human beings, and we can find elements
that reflect the common character of human culture even within its
specificity. The mixed law that appeared in China alone, combining writ-
ten law and case law, is a case in point. The rapid development of inter-
national exchanges entails the proliferation of the legal practices of a
country or a nation, and the legal tradition must necessarily adapt. The
trend towards a common development of legal practices on a global
scale is bound to become more marked. The Chinese legal tradition in
the future will no doubt participate in this common trend.

NOTES

1. In ancient China, many works were edited as collections of papers. Usually the
papers did not contain the name of the author and the pages were not numbered.
Moreover, most Chinese ancient works were edited in unknown times. Since there
was no press in ancient China, works were copied by hand. Thus, when referring to
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the content, Chinese scholars only indicated the name of the work and the name of
the paper. In modern China, some scholars re-edited these ancient works and wrote
modern Chinese introductions. For better referring to Chinese ancient works and
papers, I have maintained their Chinese names while providing their English trans-
lations. Furthermore, I cite the introduction, relevant to the referred ancient works,
published in modern times. Note that all the Chinese names in my essay have the
surname in the first position and the given name in the second position, following
the Chinese tradition.

2. For example, in the third century BC the legalists advocated handling affairs
according to law, and proposed that the monarch, the officials, the nobles, the com-
mon people, the rich and the poor should abide by law with no exception. In the
Tang Dynasty, there were severe legal norms to punish an official’s illegal behaviour.
Cf. Guan Zhong, Guan Zi [On Law]; the ancient Chinese editor of this work, who
was known as Guan Zhong, is not the author of the bulk of the essays included in
it; cf. Shi Yishen, A Present Introduction to Guan Zi, Beijing: Zhong-Guo-Shu-Dian
Press, 1988, p. 336.

3. In June 1898 Emperor Guang Xu of Qing Dynasty adopted a constitutional
monarchy and the tripartite system of powers, which was proposed by progressive
exponents such as Kang Youwei and Liang Qichao. In September 1898, due to the
strong opposition of the conservative forces, the reform failed.

4. The 15th National Congress of the Communist Party of China, held in September
1997, formulated the general policy of “governing the country according to law and
transforming China into a country with strengthened socialist legal system”. This is
one of the key reforms in the realm of the superstructure during the transformation
of the economic base from planned economy into market economy. This reform in
essence refuses the practices of the past, according to which everything should
depend on policies, political cadres, and the masses. It claims that the political, eco-
nomic, and cultural life in China should entirely be brought into the orbit of the
legal system. The large-scale legislating practices during the last 20 years, from 1978
to 1997, have created the necessary conditions for the implementation of such a
general policy. The judiciary reform which was realized in recent years will further
guarantee that implementation.

5. Wu Shu-chen, The Traditional Legal Culture in China, Beijing: Beijing University
Press, 1994, pp. 35–41.

6. Xun Kuang, Xun Zi – Wang Zhi. Cf. Zhang Shitong, A Preliminary Introduction of
Xun Zi, Shanghai: Shanghai People’s Press, 1977, p. 77.

7. ShangShu – Jiugao. This political work was edited by an ancient, unknown scholar;
cf. Wang Shishun, Introduction to ShangShu, Sichuan: Sichuan People’s Press, 1982,
p. 164.

8. Zuo Qiuming, ZuoZhuang – Min Gong Yuan Nian; cf. Yang Bojun, An Introduction
to Chun-Qiu ZuoZhuang, Beijing: Zhong-Hua-Shu-Ju Press, 1981, p. 255.

9. A son is allowed to follow his own ideals when his father is alive. However, after the
father passed away, his behaviour must be followed as a model. If the son follows
and maintains his father’s principles, he could be regarded as a worthy progeny
(Confucius, LunYu – Xue Er). Cf. Yang Bojun, An Introduction to Chun-Qiu
ZuoZhuang, Beijing: Zhong-Hua-Shu-Ju Press, 1980, p. 2.

10. The character of the ruler is the key element in the administration of a country.
A good man in power results in a country’s flourishing, but a bad man in power
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bring declining fortune to the country (LiJi – Zhong Yong); cf. Chen Hao, An
Introduction to LiJi, Shanghai: Shanghai Ancient Works Press, 1987, p. 290.

11. Each side of social life had its corresponding laws and decrees (Sima Qian, ShiJi –
Qin Shi Huang Ben Ji); cf. ShiJi, Beijing: Zhong-Hua-Shu-Ju Press, 1972, p. 223.

12. Guan Zhong, Guan Zi.
13. Wu Shu-chen, The Traditional Legal Culture in China, pp. 413–27.
14. According to art. 13 of the General Regulation under which the British Trade is to

be Conducted at the Five Post at Canton, Amoy, Foochow, Ningpo and Shanghai
(8 October 1843), if a Chinese man was accused of a crime and had to be prose-
cuted, he should be tried by Chinese authorities, while in the case of a British man,
he should be tried by an official of the British Consulate; cf. Wang Tieya, The
Collection of Old Treaties between China and Foreign Countries, Beijing: San-Lian-
Shu-Dian Press, 1957.

15. According to art. 12 of the Commercial Treaty between China and Britain (August
1903), the Chinese government should modify its national legal system assuming as
a model the legislation of the Western countries. The British government declared
to be inclined to assist the Chinese government in the course of the reform and to
be ready to renounce to the consular jurisdiction just after the accomplishment of
the reform of Chinese legal system and in particular the judicial structures and pro-
cedures. Cf. Guang Xu Chao Dong Hua Lu, ed. by Chao Dong (a scholar belonging
to the Qing Dynasty), Beijing: Zhong-Hua-Shu-Ju Press, 1958.

16. Zhang Li and Liu Jiantang, The History of Chinese Religious Cases, Sichuan:
Sichuan Social Science Press, 1987.

17. In Shanghai Public Concession some revolutionary militants were the publishers of
a newspaper, The Soviet Newspaper, and other books advocating revolution. A
Ministry of the Concession decided their imprisonment. The government of Qing
Dynasty strongly claimed their extradition but without any success.

18. Lin Zexu (1785–1850) was an official of Qing Dynasty. As an imperial envoy, he
ordered the destruction of more than one million kilograms of opium in Guang
Zhou city. He recommended the study of the advanced technologies of the enemies
in order to subdue them.

19. Lin Zexu, Si Zhou Zhi. Cf. Xiong Yuezhi, The History of Democratic Thoughts in
Modern China, Shanghai: Shanghai People’s Press, 1986, p. 72.

20. Wei Yuan (1794–1857), an official of Qing Dynasty, maintained political opinions
similar to those of Lin Zexu.

21. Wei Yuan, Hai Guo Tu Zhi. Cf. Xiong Yuezhi, The History of Democratic Thoughts
in Modern China, p. 73.

22. In January 1985, the Yue-Lu-Shu-She Press published the first volume of the series
Going through the World, collecting in ten books notes and diaries written by offi-
cials, diplomatic envoys, and scholars who had visited Europe, the United States,
and Japan before 1912; cf. Series of Going to the World, vol. 1, Hunan: Yue-Lu-Shu-
She Press, 1985.

23. Yan Fu (1854–1921), famous enlightenment thinker, studied at Greenwich Navy
College in Great Britain. He advocated political reforms according to Western
models, and the practice of constitutional monarchy.

24. Yan Fu, Yan Yi Ming Zhu Cong Kan, Beijing: Shang-Wu-Yin-Shu-Guan Press,
1931.

25. Yan Fu, Yan Fu Ji – Yuan Qiang, Beijing: Zhong-Hua-Shu-Ju Press, 1986, p. 11.
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26. Xiong Yuezhi, The Democratic Thought. History of Modern China, Shanghai:
Shanghai People’s Press, 1986, pp. 20, 15.

27. Kang Youwei (1858–1927), leader of modern Chinese bourgeois reformism, took
part in the constitutional reform of 1898. After the failure of the reform he was
incriminated and fled abroad.

28. Liang Qichao (1873–1929), another leader of modern Chinese bourgeois
reformism, in 1898 cooperated with Kang Youwei in constitutional reform. After
the failure of the reform he took refuge in Japan.

29. Emperor Guang Xu (1871–1908), member of the Qing Dynasty, was on the throne
from 1875 to 1908. On 11 June 1898, he declared his propensity to political reforms.
In 21 September 1898, he was put under house arrest during the coup d’etat organ-
ized by Empress dowager Ci Xi.

30. On September 1898, the “Six Gentlemen” – Tan Sitong, Kang Guangren, Liu
Guangdi, Lin Xu, Yang Rui, and Yang Shengxiu – were put to death.

31. The allied forces of eight countries (Great Britain, the United States, Germany,
France, Russia, Japan, Italy, and Austria) occupied Beijing on 14 August 1900.
They committed robberies and massacres. The government of Qing Dynasty was
obliged by the eight victorious countries to sign humiliating treaties.

32. Sun Zhongshan (1866–1925), the forerunner of the Chinese revolution and the
founder of the KuoMinTang party, proclaimed the Three People’s Principles:
nationalism, democracy, and people’s welfare.

33. Ci Xi (1835–1908), Empress-Dowager at the end of the Qing Dynasty, was the most
powerful representative of the conservative forces.

34. Wu Shu-chen, The Traditional Legal Culture in China, chap. 8, sect. 2.
35. D.M. Walker, Oxford Companion Dictionary to Law, New York: Oxford University

Press, 1958.
36. From my point of view, I look on the word “contrast” as a method or angle for

research, which may be most suited to the following two cases: (1) objects a and b
start off at two different points. After undergoing different tracks, they arrive at the
same terminal point c; (2) objects a and b are originally at the same point c. After
going through different tracks, they arrive at different terminal points a and b. In
the case when objects a and b share no common starting point and no common ter-
minal point but run abreast, contrast is also suitable. It is necessary to avoid only
enumerating facts in a superficial way. It is also my point that the objective of con-
trast is not only to find the difference between different objects, but also to reveal
the historical causes of the difference, and to discover the laws governing the devel-
opment of history. Genuine contrast by no means implies the judgement that one
object is superior, while the other is inferior. However, it is hard to compare objec-
tively, because people are always living within a certain cultural frame, and are
always accustomed to making judgements using their own cultural values.

37. Liang Qichao, Political Thought History of Earlier Qing Dynasty, Beijing: Zhong-
Hua-Shu-Ju Press, 1936, p. 149.

38. Ibid., p. 147.
39. Yan Buke, The History of the Development of Literati and Officialdom Politics,

Beijing: Beijing University Press, 1996, p. 171.

632 CHAPTER 19

Ch19.qxd  20/4/07  3:00 PM  Page 632



CHAPTER 20

MODERN CONSTITUTIONALISM IN CHINA
Lin Feng

633

1 INTRODUCTION

The origin of the concept of “constitution” is generally believed to date
back to ancient Greece.1 The word “constitution” (Xian) existed also in
ancient Chinese literature,2 though it only referred to the country’s national
code or ordinary legislation.3 Its meaning, therefore, was quite different
from contemporary understanding of “constitution” as the highest law of
a nation or state. Such a modern understanding of “constitution” has been
adopted in contemporary China since the late Qing Dynasty, when the
concept of constitutionalism was first introduced into China.4 This chapter
will examine China’s constitutional development.

2 CHINA’S CONSTITUTIONAL DEVELOPMENT BEFORE 1949

Constitutionalism in modern China dates back to the late nineteenth
century, when it was felt that a written constitution could save the col-
lapsing Qing Dynasty.5 The idea of the necessity and importance of a
constitution started to gain ground. The establishment of a monarchical
constitutional structure was suggested. The Qing Government outlined
the general principles of its proposed constitution in 1908.6 Three years
later, the last Qing Government enacted China’s first written constitu-
tion.7 Yet, the Qing Dynasty and its written constitution shortly came to
an end when the National Party established its interim government of
the Republic of China in Nanjing on 1 January 1912.

On 11 March, Sun Yat-sen, the interim President, promulgated the
Interim Constitution, which had been approved by the Senate.
The Interim Constitution differed dramatically from the constitution of
the Qing Government, in that it established, for the first time in history,
that the sovereignty of the Republic of China belonged to all citizens. It
also incorporated popular participation (through elections), democratic
freedom, and the doctrine of separation of powers.8 Soon after the
constitution’s enactment, there started a period of fighting among warlords
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for the conquest of political leadership, which led to the abolition of the
Interim Constitution; it gave way to the warlords’ ambition for totalitar-
ian control. Each warlord who came into power enacted his own consti-
tution.9 In 1931, the National Party regained power and enacted another
constitution that recognized both the leading status of the National
Party and Jiang Jieshi as President. According to this constitution, the
government was subordinated to the National Party. It remained in force
until 1946, when the National Congress enacted the Constitution of the
Republic of China.10 The latter, however, remained valid on Mainland
China only for 3 years, since the National Party was defeated in 1949 by
the Communist Party and left for Taiwan.

3 CHINESE CONSTITUTIONAL DEVELOPMENT UNDER
COMMUNIST PARTY LEADERSHIP

In the 1930s, i.e. even before taking control of the whole of Mainland
China,11 the Chinese Communist Party started enacting constitutional doc-
uments in order to facilitate its administration. Such constitutional
documents provided the basis for the enactment of the Common
Programme, i.e. the Interim Constitution of the People’s Republic of China
(hereinafter “the PRC”), this being established when the Communist Party
took full control of China in 1949.12 Since 1949 and until today, the PRC
has adopted one interim constitution and four formal constitutions. The
Interim Constitution, i.e. the so-called Common Programme, was enacted
in 1949 by the new national Chinese People’s Political Consultative
Conference (hereinafter as “the CPPCC”).13 The four formal constitutions
were enacted by the National People’s Congress (NPC) in 1954, 1975,
1978, and 1982.

3.1 The 1949 “Common Programme”

Beginning from 1948, the Chinese Communist Party called upon a large
number of Chinese people, including democratic parties, people’s
organizations, and democratic advocates without any political affilia-
tion, to attend the national CPPCC so as to set up a Chinese united
democratic government.14 The CPPCC held its first meeting on 21
September 1949. On this occasion, Mao Zedong stated that the meeting
represented all Chinese people’s will and was aimed at their unity.15 He
announced that Chinese people, amounting to one-fourth of the world
population, would now have a decisive role.16 After thorough discus-
sions, the meeting adopted the Common Programme of the CPPCC on
29 September 1949. In line with Marxism, the Common Programme
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was not deemed to be a constitutional document, since the CPPCC was
not the State’s supreme power organ, i.e. the NPC, and therefore
was not allowed to enact a constitutional document. Yet, in practice,
the Common Programme did perform the functions typical of a consti-
tution and thus was a de facto interim constitution.

The Common Programme was made of one preamble, seven
chapters, and 60 articles. As an interim constitution, it proclaimed the
creation and legitimacy of the PRC and laid down the state’s basic
policies and tasks, together with the people’s fundamental rights and
obligations.17 It established that the PRC acknowledged the people’s
democratic dictatorship,18 to be exerted through the people’s con-
gresses and governments at various levels.19 Given that the Common
Programme mainly set the State’s tasks for that specific stage of its
development,20 it was more an action plan rather than a Western-style
constitutional document.

It is not surprising that the Common Programme was clearly
marked by its contingent historical circumstances. Firstly, for example,
the subjects entitled to exercise state power were the people, i.e. a
political concept, rather than the citizens, i.e. a civil concept.21 The
former concept has indeed a narrower scope than the latter. The rea-
son behind such an approach was that the Chinese Communist Party
had just come into power and was still trying to consolidate its control
of society. Secondly, both the people’s congress and its government
were authorized to exercise state power. The Common Programme did
not feel the need to clearly define the powers of the people’s congress
and the people’s government respectively, together with the relation-
ship between these two organs.22 Thirdly, the Common Programme
did not incorporate socialism, since national capitalism still played an
important role in society.

The composition of the first CPPCC might be regarded as very
democratic, since out of its 180 members, 120 were not members of
the Chinese Communist Party. Moreover, 17 out of 28 members of the
CPPCC’s Standing Committee were not members of the Chinese
Communist Party.23 Hence, the CPPCC’s composition was quite repre-
sentative and the Chinese Communist Party was not the majority. In
practice, however, the Chinese Communist Party was confident it could
control the CPPCC as a result of the allocation of the quota of CPPCC
members: one-third to the Communist Party, one-third to those who
supported the Communist Party, and one-third to those whose position
was still unclear.24 Hence, the Communist Party was confident it could
obtain a two-thirds majority in any vote.
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3.2 The 1954 Constitution

Shortly after the founding of the PRC, Mao Zedong visited the former
Soviet Union. During his visit, Stalin urged him to hold an NPC and to
enact a constitution.25 This suggestion was accepted by Mao and China,
since it was believed that both the former Soviet Union and China
endorsed the same regime, i.e. the international communist regime;
moreover, it was felt that the former Soviet Union was “the big brother”
of socialist countries.26 Apart from the Soviet Union’s impact, the enact-
ment of the 1954 Constitution was due to a further and more important
practical reason. As a matter of fact, after several years during which the
Chinese Communist Party had consolidated its power, it now had to
choose whether to endorse capitalism or socialism.27 At the time, even
though land had been allocated to peasants, national capitalists still con-
trolled cities’ industries and commerce. Two lines of thought contested
within the Communist Party. Some members argued that stability was
very important and that, consequently, the Common Programme
approach was to be left unaltered. This meant that it was more natural
for the PRC to develop capitalism.28 Yet, the majority of the Party’s lead-
ers questioned the adoption of capitalism, which would imply a shift
from the people’s democratic dictatorship, under the leadership of the
working class, to capitalist dictatorship.29 In the light of such circum-
stances, the Chinese Communist Party opted for socialism. Quite likely,
the communist concepts of the State and law had a strong impact upon
such a decision. According to Marxism, human development may be
divided into six stages: primitive communism, slavery, feudalism, capi-
talism, socialism, and communism.30 A socialist society is more
advanced than a capitalist society. Since China had the choice of
endorsing a more advanced society, i.e. a socialist society, by bypassing
the capitalist one, it would have been unforgivable for the Chinese
Communist Party to choose a path leading to a less advanced stage of
human development.31

On such groundings, the Chinese Communist Party enacted a formal
constitution for the administration of the PRC. The drafting committee
of the constitution held its first meeting on 24 March 1954, and accepted
the draft constitution proposed by the Chinese Communist Party’s
Central Committee.32 More than 8,000 people actively participated in the
research and discussion of the draft constitution. Moreover, more than
150 million citizens nationwide participated in such a discussion and
1,180,420 opinions and proposals were put forward.33 After the incorpo-
ration of some of the above opinions and proposals, the Central People’s
Governmental Committee (the predecessor of the State Council) adopted
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the amended draft constitution and submitted it to the first NPC for its
consideration, which adopted it on 20 September 1954.34

The 1954 Constitution was based upon the Common Programme,
though it developed it even further. It comprised one preamble, four chap-
ters, and 106 articles. It “normalized” the social and political order under
the governance of the Chinese Communist Party. One of the main func-
tions of China’s first constitution was to legitimize the socialist transfor-
mation, though the constitution was later highly praised not only for the
direction towards which it led the nation, but also for its democratic draft-
ing process. It confirmed the tasks of the state during its transition
towards socialism, and established the people’s congress system.35

The 1954 Constitution was deeply affected by the Soviet model. Its
structure, general principles, the state’s apparatus, and citizen’s funda-
mental rights and obligations were very similar to the relevant provisions
of the former Soviet Union’s constitution of 1936.36 Although the
constitution was positively viewed, its enactment was soon interrupted
by a series of political movements which started in 1956.37

3.3 The 1975 Constitution

From 1956 to 1976, there was a total lack of respect for law and the con-
stitution. In 1975, when such an unprecedented period of political disas-
ter was drawing to an end, the PRC enacted its second constitution. The
1975 Constitution was a big step backwards with respect to the 1954
Constitution, and clearly reflected the historical circumstances of the
time. The aim of the 1975 Constitution was to consolidate the alleged
“achievements” of the Cultural Revolution.38 It contained only 30 arti-
cles. The chapter on the constitution’s general principles was made of 15
articles, whereas the chapter on citizens’ basic rights and obligations only
had four articles. Only one article concerned the judiciary, one regarded
ethnic minorities living in autonomous regions, two articles dealt with
the State Council, and three with the NPC.39

The 1975 Constitution clearly demonstrated how a constitutional
document could be used to negate and eliminate constitutionalism.40

3.4 The 1978 Constitution

Three years later, and following another dramatic political movement in
1976 (when the “Gang of Four” was removed from the political arena),
a new constitution was adopted on 5 March 1978 with the aim of
bringing the state back to its normal track, thus repudiating its immediate
predecessor. The 1978 Constitution was made of a preamble, four chapters,
and 60 articles. However, it was clearly still influenced by the Cultural
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Revolution, especially in its emphasis on class struggles.41 The 1978
Constitution failed to address many issues, such as the role of private
economy, the stability and authority of constitutional amendments, and
so on.42 It was amended twice, in 1979 and in 1980. The 1979 amend-
ment aimed at strengthening local governments, whereas the 1980
amendment aimed at attaining political stability by removing the right
“to freely speak out and give voice to opinions, to hold great debates and
write big-character posters”.43 Western scholars believed that the
removal of such rights was carried out to suppress the democratic move-
ment led by Wei Jinsheng and others at the end of August 1978.44 Yet,
most Chinese constitutional scholars claimed it was mainly aimed at
preventing the recurrence of events similar to the Cultural Revolution.
Moreover, it was held that such articles were redundant in that freedom
of expression was guaranteed by the 1978 Constitution itself.45

3.5 The 1982 Constitution

The 1982 Constitution is regarded as China’s best constitution. It is
made of a preamble, four chapters, and 138 articles. The preamble high-
lights the country’s four cardinal principles,46 the state’s basic tasks dur-
ing the new historical period, the relevant national policies, and the
supremacy of the constitution.47 It officially confirms the primacy of the
constitution and the fact that other legislation ought to be grounded
thereon. No laws or administrative rules and regulations may contravene
the constitution.48 It has been argued that such a legal hierarchy guar-
antees the Chinese legal system’s integrity.49 However, there may arise
tensions between the constitution’s authority and the NPC’s supremacy,
which is further complicated by the confirmed leadership of the Chinese
Communist Party.

The 1982 Constitution was amended on three occasions, respectively
in 1988, 1993, and 1999. The 1988 amendments added a new paragraph
to Article 11 of the 1982 Constitution, this establishing that “The State
allows private economy to exist and develop within the limits prescribed
by law. Private economy integrates socialist public economy. The State
protects the lawful rights and interests of the private sector of economy,
and exercises its guidance, supervision and control over it”.50 The fourth
paragraph of Article 10 of the 1982 Constitution was also amended, so
that “No organization or individual may appropriate, buy, sell or other-
wise be engaged in the transfer of land by unlawful means. The right to
use land may be transferred according to law”.51 The incorporation of
such provisions, mainly concerned with the economic system, formally
legitimized the private economy as well as the transfer of land rights.
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Such amendments clearly epitomized the Chinese economy’s opening up
to the market and the relinquishment of socialist dogmas in the name of
pragmatism.

The 1993 amendments included nine articles,52 mainly aimed at setting
up a Chinese-inspired form of socialism.53 The constitution was also
revised in a number of articles in order to keep abreast with economic
development trends. Out of these nine articles, six concerned different
aspects of the so-called socialist market economy with Chinese charac-
teristics,54 two dealt with politics (re-emphasizing the leading status of the
Chinese Communist Party55), and one regarded the state’s basic tasks.56

Six amendments were made to the constitution in 199957 with the aim
of incorporating therein specific decisions made by the 15th National
Congress of the Chinese Communist Party.58 Out of the six amend-
ments, three were concerned with the establishment of the market econ-
omy with Chinese characteristics, granting the private economy the same
status as that of the state-owned public economy and legitimizing other
means of allocation.59 One amendment concerned the state’s basic tasks
and also incorporated Deng Xiaoping’s theory into the constitution’s
preamble.60 One amendment established the country’s governance
according to law,61 which thus formally committed the Chinese
Communist Party to adopt the rule of law within the PRC. The last
amendment turned counter-revolutionary crimes into offences against
national security, in line with the latest changes in Chinese criminal law.62

Once again, the 1999 constitutional amendments simply confirmed and
legitimized the PRC’s already-existing practices.

4 COMMENTS

The above discussion leads us to the following comments. Firstly, the
1982 Constitution is explicitly grounded on Marxism–Leninism and on
Mao Zedong’s thinking.63 Such an express constitutional reference
means that the constitution is bound to mirror Marxist constitutional
theories on the state and law. According to Marxism, economy is the
basis, and law is the superstructure, the former’s nature determining
the latter’s. China’s modern constitutional history clearly demonstrates
that China’s constitutional practice is fully consistent with Marxism.
Its constitution is largely devoted to the economic system.64 Since
the Chinese economy often undergoes a number of fundamental
reforms, the constitution occasionally and unavoidably represents an
obstacle, and therefore needs to be from time to time amended. Quite
often, unauthorized economic activities are carried out even before the
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relevant amendments are made.65 For this reason, a number of scholars
have suggested the idea of a benign constitutional violation (liang xing
wei xian) and have argued that, such a violation being unavoidable, it
should also be tolerated.66 Yet, such an approach has been strongly crit-
icized by other Chinese constitutional scholars.67

Secondly, the 1982 Constitution still reflects a class approach.
According to the orthodox Marxist approach, the constitution is noth-
ing but the representation of the ruling class’s will. Although class strug-
gle has given way to economic development, it does not necessarily
follow that the constitution or law are not class-oriented.68 Nowadays,
the class approach is clearly matched by the affirmation of the Chinese
Communist Party’s leadership, this representing the working class, which
is also China’s ruling class. Such a leadership has been reconfirmed by
the 1999 constitutional amendments.

Thirdly, ever since China’s 1949 constitutional development, China
has endorsed an instrumentalist conception of the constitution.69 While,
in the past, the constitution was used as an instrument for political strug-
gle, as from the 1980s it has been used for the country’s economic devel-
opment. Hence, the constitution has been turned from an instrument for
class struggle to an indispensable instrument for economic development.
Whether or not the specific provisions of the constitution are complied
with is largely dependent on how well such provisions serve the govern-
ment’s aims. Such an instrumentalist approach is evidenced by the
frequency of constitutional amendments.

China’s pragmatic and instrumental approach towards the constitu-
tion has both negatively and positively affected social development.
Indeed, given that China is still undergoing a transitional period from a
planned economy to a market economy, the need to frequently change
laws is particularly strong. Yet, the constitution is the prime legislation:
it should be as certain as possible and should only be rarely amended. In
order to guarantee its certainty, its preamble could be removed, this
simply being an overview of China’s historical development and an
ideological statement. Moreover, the relevant provisions on the
economic system could be annulled, since the system itself is still under-
going significant changes. Alternatively, the preamble of the constitution
could be seen as a set of programmatic and non-enforceable provisions;
in this case, only its provisions on the economic system would need to be
removed. If China really wishes to develop a lasting and respectable
constitutional order, it may have to give up its instrumental approach
and adopt the rule of law principle, of which the 1999 amendments are
a first endorsement.
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5 A COMPARISON WITH US CONSTITUTIONAL
DEVELOPMENT

Although a detailed comparison with the constitutional development of
the different world jurisdictions is beyond the scope of this short chap-
ter, it is believed that a brief comparison between Chinese and US
constitutional development, the latter having the oldest written constitu-
tion, will contribute to a better understanding of Chinese constitutional
development and its future. The following differences can be identified.

Firstly, the background against which the constitutions were enacted
is different. The US constitution was enacted after 6 years of warfare
with Britain and after a further 6 years of political uncertainty under its
Confederation.70 Hence, the constitution’s main task was to forge a sense
of nationhood and to foster the American people’s trust in the durabil-
ity of the federal republic.71 In China, instead, its first constitutional
document was aimed at saving the collapsing Qing Dynasty; Communist
China’s very first constitutional document, i.e. the Common Programme,
was enacted shortly after the Chinese Communist Party had defeated the
National Party and taken control of the whole of mainland China;
therefore, its purpose in enacting the Interim Constitution was to ensure
the leading status of the Chinese Communist Party.

Secondly, the fundamental aims behind the enactment of the Chinese
and US constitutions were entirely different. The founders of the US
constitution aimed at striking a proper balance between liberty and
authority through the setting up of a political system, allowing for
democracy and popular participation, both at the State level and in the
lower legislature.72 The American people’s liberties are constitutionally
protected by: (1) the division of power among groups with different
interests, so that each state organ controls and counterbalances other
organs and (2) a strong consensus and commitment to respect funda-
mental liberties on behalf of civil society which, albeit external to gov-
ernment, is nonetheless fundamental for the latter’s support.73 In
contemporary China, the constitution has been often used as an instru-
ment to consolidate the Communist Party’s war achievements and its
leading position. A proper balance between authority and people’s liberties
is lacking in all the Communist Party’s five constitutional documents.
Although protection of liberties is indeed mentioned, it is far from
matching the description that was given thereof by Justice Oliver
Wendell Holmes of the US Supreme Court about half a century ago: “If
there is any principle of the constitution that more imperatively calls for
attachment than any other, it is the principle of free thought; not free
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thought for those who agree with us but freedom for the thought we
hate”.74 Since such a principle is not endorsed by the Chinese
Communist Party in constitutional documents, it follows that freedom to
differ from the Chinese Communist Party is not allowed.

Thirdly, even though both the US and Chinese constitutions are “rigid”
constitutions, their degree of inflexibility is different. In the United States,
the constitution may be amended only by two-thirds of the House and
Senate and by three-fourths of the States; hence, a bipartisan agreement
is required and both parties need to support the amendment.75 History
has proven that the US political party system, depicted by James Madison
as “a natural offspring of freedom”,76 renders constitutional amendments
very difficult. All four Chinese constitutions are theoretically rigid
though, as seen above, they have frequently been replaced by new consti-
tutions or have been constitutionally amended. The reason behind such a
circumstance is that the Chinese constitution has failed to sufficiently and
constitutionally guarantee freedom. Hence, its “natural offspring”, i.e. a
mature political party system, has not developed; the Chinese Communist
Party has always exercised absolute control over the country and, most
importantly, also over the supreme organ of state power, i.e. the NPC,
which is entitled to enact and amend the constitution.

Fourthly, the US and Chinese different constitutional aims result in
different constitutional contexts. The US constitution is primarily
divided into two parts: one concerning the government’s constitutional
structure, the other dealing with the protection of people’s liberties. The
Chinese constitution contains more substantial provisions than the US
one. For instance, it contains provisions on the economic system, which
leads to it being frequently amended. It also contains provisions restrict-
ing people’s liberties. Yet, it is clear that any change in Chinese constitu-
tional contexts must necessarily be matched by changes in the
understanding of the constitution’s role and purposes.

Fifthly, the control on the constitution’s enforcement is different. In
the United States, any issue relating to constitutionality is reviewed by
the courts and ultimately by the Supreme Court. In China, the NPC and
its Standing Committee, i.e., the Legislature, are theoretically entitled to
control the enforcement of the constitution. In practice, however, the
constitution is not taken seriously: no single case concerning constitu-
tionality has ever been examined by the NPC or its Standing Committee.
In order for the constitution to be taken seriously and to be treated as
China’s supreme law, a proper and effective mechanism for constitu-
tional review should be established. It would indeed contribute to the
development of China’s constitutionalism.
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The above comparison has shown that there is ample room for further
improvement in China’s future constitutional development. The US con-
stitutional model has been a comparatively successful one, from which
China can learn significant lessons. However, it ought to be recalled that
the US model is not perfect: as has been argued, the US constitutional
structure is affected by severe problems, such as an executive and legisla-
ture divided on partisan lines and the lack of a mechanism for the reso-
lution of a governmental crisis, which may lead the country to a notable
institutional impasse.77
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CHAPTER 21

HUMAN RIGHTS AND THE RULE OF LAW IN
CONTEMPORARY CHINA
Wang Zhenmin and Li Zhenghui

647

1 THE HISTORICAL LESSON OF THE CULTURAL
REVOLUTION

It has been roughly estimated that the direct economic loss suffered by
China as a result of its 10-year Cultural Revolution amounted to RMB
500 billion yuan. The loss caused by the 1958 Great Leap Forward
amounted to 120 billion yuan. However, China’s overall investment in
building infrastructures from 1949 to 1979 was equal only to RMB 600
billion yuan.1 In 1976, at the end of the Cultural Revolution, China’s
national economy was about to collapse. It is by no means possible
to calculate the ensuing irremediable devastation caused, inter alia, to
China’s education, science, and culture.

Once the Cultural Revolution came to an end, China reviewed such a
disastrous experience and longed for peace and order. What had exactly
caused this nationwide and long-term political turbulence which had
brought about such immense losses? In 1978, the Communist Party of
China held its 3rd Plenary Session of the 11th Central Committee. The
Session analysed the causes of the Cultural Revolution and advanced
measures aimed at avoiding the recurrence of similar tragedies. For such
a purpose, the Session reappraised the issue of democracy and examined
the Chinese legal system; it concluded: “Democracy must be substantial
for proper centralization to be carried out. ... In the past, we have striven
for centralization failing democracy. ... There is too little democracy.”2

Hence, the Session concluded that the main cause of the 10-year politi-
cal turbulence had been the long-term absence of political democracy,
and that “the practice whereby what one single person says counts” had
brought about such a tragedy. It was realized that long-term peace,
stability, and economic development could not be achieved without
democracy. It was indeed acknowledged that, after the founding of the
Popular Republic of China, much had been done to promote democ-
racy, and the foundations of a socialist democracy had been laid. Why,
then, had the Cultural Revolution nonetheless occurred?
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Numerous historical experiences have proven that democracy alone is
not sufficient: failing suitable protection thereof, democracy, let alone a
country, cannot be preserved. In order for democracy to develop, funda-
mental and deeply rooted democratic institutions are needed, and ought
to be conscientiously preserved and supported by the people, particularly
by all government officials. More importantly, the stability, continuity,
and strong vitality of such institutions ought to be guaranteed without
them being open to changes ad libitum. Express laws and democratic
institutions must ensure that governmental agencies exercise their power
with the aim of better protecting citizens’ rights and freedom. Law’s pri-
macy ought to be established, this standing for the primacy of the peo-
ple’s will. China’s laws per se reflect democracy. They are enacted by the
Chinese legislature pursuant to democratic procedures, and are suited to
China’s social development and its people’s will. In this respect, the
above Session pointed out: “To guarantee popular democracy, it is nec-
essary to strengthen the socialist legal system and institutionalize and
legalize the democratic system so as to ensure the stability, continuity
and maximum authority thereof and of its laws.”3

Contemporary Chinese history shows that democracy cannot be guar-
anteed failing laws and institutions’ strong safeguard. To strive for
democracy without ensuring the rule of law inevitably leads to “absolute
democracy” or to the Cultural Revolution’s kind of “democracy”, which
purportedly removed all kinds of authority, though in practice it brought
tyranny, autocracy, and disaster rather than the free development of
human beings. If democracy implies the people’s government, the rule
of law can protect such a condition. Therefore, popular democracy is
necessarily intertwined with the rule of law. By strictly enforcing the rule
of law, a country and its people can carry out their activities in a guided
and standardized way: people exercise their democratic rights within law,
thus avoiding legal anarchism and legal nihilism; moreover, the rule of
law substantially and legally protects such rights, since public authorities
are subject to controls not allowing them to impinge upon individual
rights, these being open to change only by law. Indeed, although many
complex social and historical factors caused the Cultural Revolution, it
is undeniable that legal nihilism played a fundamental role in this
respect. Moreover, the legal system itself must be grounded on democ-
racy: democracy is the basis of the rule of law and, in turn, the latter pro-
tects the former. In this respect, the above-mentioned Session suggested
the guiding principle of “promoting socialist democracy and strengthen-
ing the socialist legal system”: not only did this represent a historic
turning point in China’s setting up of democracy and of the legal system,
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but it also marked China’s rejection of legal nihilism in favour of the rule
of law, thus reflecting a qualitative advance in the Communist Party’s
understanding of the legal system.

Yet, it may be said that the principle advanced by the Session focused
only on the need to change the unruly status quo and to establish the
“rule by law”, without dealing with the full implications of the “rule of
law”. Under the rule of law, the exercise of power by governmental
organs is subject to legal restrictions and supervision. Moreover, the peo-
ple are to be the subject, rather than the object, of the rule of law;
democracy is to permeate the entire legislative process, ensuring the rep-
resentation of the people’s will and interests; the Constitution and laws
must enjoy the supreme authority. Moreover, whilst the Communist
Party’s leadership role is acknowledged, the Party nevertheless has to
carry out its activities within the scope of law; citizens’ freedoms and
rights are strictly protected by the Constitution and law; all citizens and
legal subjects are equal before the law. Democracy needs to be protected
by legal institutions, and the legal system itself has to reflect the spirit of
democracy. Under this perspective, the rule of law stands for the institu-
tionalization and legalization of the people’s will. The people’s primacy
cannot be realized unless their will is expressed by law, and the rule of
law is not attained unless it embodies the people’s will. The rule of law in
China is not satisfied if it fails to both promote democracy and
strengthen the legal system.

2 THE 1982 CONSTITUTION

In 1982, after the Communist Party’s 12th National Congress, the 5th
Session of the 5th National People’s Congress radically amended the
1978 Constitution. The new Constitution laid out China’s fundamental
political and economic system, the country’s primary tasks, its judicial
system, and citizens’ fundamental rights. Such provisions laid the legal
foundation for China’s reform and development. Indeed, such a
Constitution has been regarded by the Chinese legal world as the best
one ever since the founding of new China. Under the basic principles and
framework of the new Constitution, the Chinese legal system thus
reaches a new level of development.

Ever since its foundation in 1949, the Popular Republic of China has
always been engaged in developing a legal system with the aim of pro-
tecting human rights. Especially since 1978, and following the Cultural
Revolution which had despised and destroyed human rights, China’s
legislature has enacted numerous laws, regulations, and resolutions
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aimed at providing legal grounding – mainly centred around the Consti-
tution – for the protection of human rights. The 1982 Constitution
encompasses a number of provisions based on the declarations of
human rights contained in the country’s former three constitutions.4 Not
only does it have more provisions in this respect, but it is also more
detailed and effective in acknowledging people’s political, economic,
socio-cultural rights and freedom. For instance, in terms of protection of
children’s rights, Article 49 of the Constitution is very detailed, in that it
provides that “[p]arents have the duty to bring up and educate their
children under age, and children who have come of age have the duty to
support and assist their parents. ... Ill-treatment of old people, women
and children is prohibited.”

Furthermore, the 1982 Constitution contains important structural
changes. In the previous constitutions, the chapter on “Citizens’
Fundamental Rights and Duties” always followed the chapter on “The
Structure of the State”; such a structure implied the primacy of the
State’s power over citizens’ fundamental rights. By placing fundamental
rights in Chapter 2, immediately after the Constitution’s “General
Principles”, the 1982 Constitution underlines that citizens’ rights are
closely connected with the political and social system and are the con-
tinuation of the “General Principles” from which they should not to be
separated. This arrangement is in line with other countries’ constitutions,
which place fundamental rights before the government’s structure and
powers. Moreover, it clearly mirrors China’s different approach towards
citizens’ fundamental rights.

3 THE DEVELOPMENT OF HUMAN RIGHTS

Within the framework of the 1982 Constitution, and with the aim of sat-
isfying the needs of the rising commodity economy, several civil and eco-
nomic laws were rapidly enacted in the period in question. The first
comprehensive civil legislation, i.e. the “General Principles of Civil
Law”, was promulgated in 1986. Although it was not sufficiently
detailed, it provided the fundamental functioning rules of the commod-
ity economy.5

In 1987, the Communist Party’s 13th National Congress advanced a
long-term reform of the political arena with the aim of establishing a
highly democratic socialist political system and a sound legal system.
China’s understanding of the rule of law was thus further renewed.
Apart from the Constitution, numerous laws and regulations were
enacted in this period with the aim of effectively and legally protecting
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human rights. A sound framework for the judicial protection of human
rights was also gradually set up. According to law, the judiciary is now
entrusted with the task of protecting citizens’ fundamental rights and
freedoms and any other legitimate right and interest thereof, of protect-
ing public property as well as property privately and lawfully owned by
citizens, of preserving social order, of safeguarding the regular develop-
ment of China’s modernization, and of punishing offenders. The judiciary’s
prime role in protecting human rights is thus asserted.

In performing their activities, it is established that China’s public secu-
rity organs and judicial departments must strictly respect the following
principles:
1. All citizens are equal before the law. The lawful rights and interests of

any given citizen are to be protected by law, and any unlawful or
criminal behaviour must be subject to law’s scrutiny.

2. China’s public security organs and judicial institutions must deal with
cases on the basis of facts, and follow law as their guiding criterion.

3. In accordance with law, people’s courts must exercise judicial power
and people’s procuratorates6 must enforce law; both organs must act in
an independent manner. They are both subject only to law and are free
from interferences by administrative organs, social organizations, and
individuals. In criminal proceedings, people’s courts, people’s procura-
torates, and public security organs must divide their responsibilities,
coordinate their efforts, and supervise each other to ensure law’s cor-
rect and effective enforcement. They must solely perform their
assigned tasks, and cannot replace each other. People’s procuratorates
must supervise the activities performed by public security organs,
courts, prisons, detention centres, and organs in charge of reform
through labour and make sure that such activities conform to law.

The above judicial principles are expressly stipulated in the Chinese
Constitution and in its laws, and guarantee the protection of human
rights throughout judicial proceedings. Moreover, in order to fully pro-
tect human rights, Chinese laws incorporate explicit and strict provisions
specifically governing the tasks of public security and judicial organs as
well as the carrying out of judicial procedures. The following are some
major provisions in this respect.
1. Custody and arrest. No citizen may be arrested except with the

approval of either a people’s procuratorate or a people’s court, and
arrests must be made by a public security organ. The unauthorized
detention or deprivation or restriction of citizens’ freedom, as well as
their unlawful search, is prohibited. China’s criminal procedural law
provides for specific time limits of criminal cases.
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2. Search and collection of evidence. The 1982 Constitution provides that
the unlawful search of citizens is prohibited; citizens’ private domicile
is inviolable, and the unlawful search of, or entry into, a citizen’s pri-
vate domicile is forbidden. China’s criminal procedural law stipulates
that search by public security organs must strictly abide by law. It is a
principle, as well as the discipline of public security and judicial
organs, that no confessions can be extorted by torture, and all viola-
tions in this respect are to be investigated.

3. Prosecution and trial. The trials carried out in people’s courts are open
to the public, unless they involve state secrets, personal privacy, or
crimes committed by minors. People’s courts publicly pass judgment
in all cases, whether publicly tried or not. People’s courts must gather
full evidence according to the procedures established by law. The
accused is entitled to provide a defence. Pursuant to the Criminal
Procedural Law, in addition to such a right, the criminal suspect or
the accused may entrust lawyers, relatives, or other citizens to be his
or her advocates. People’s courts, strictly abiding by the Constitution
and by Criminal Procedural Law, must ensure the effective protection
of the criminal suspect or the right to defence of the accused through-
out the judicial proceedings. The criminal suspect and the accused
have the right to appeal and the right to advance petitions.

4. The judgment passed by a people’s court. According to law, a party
refusing to accept the judgment or order passed by a people’s court
of first instance is entitled to appeal to the court of second instance.
A party may advance a petition to a people’s court or a people’s
procuratorate questioning the legality of a given judgment or order.
Appeal, in itself, does not result in harsher punishment. China’s
Criminal Code encompasses specific provisions on juvenile crimes
and criminal liabilities. People’s procuratorates must strictly supervise
litigations and trials so as to ensure they conform to law. As in several
other countries in the world, the death penalty is applicable in China,
though it is subject to rigorous restrictions. The circumstance that a
death sentence may be imposed whilst suspending its execution for 2
years allows for the system to strictly control the application of such
punishment.

5. Prison work and prisoners’ rights. Chinese prisons and organs in charge
of reform through labour must deal with convicted criminals in strict
accordance with the law. Prisons or other executing organs may refuse
to take criminals into their custody if the respective legal documents
are absent or not valid. The detaining organs must notify the prisoners’
families of the detention within 3 days of its commencement. Under
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certain circumstances, prisoners are allowed to serve their sentence in
the area where they are domiciled, so as to allow their families and
original working units to assist them in their reform. In China, pris-
oners’ rights are protected by law. According to Chinese law, prisoners
have the right to vote unless deprived thereof by law. They have the
right to petition, defence, inviolability of their own person and lawful
property, complaint and report, together with other citizens’ rights
allowed by law. People’s procuratorates control the guarantee of pris-
oners’ lawful rights and interests. By order of a people’s court, a crim-
inal may have his or her punishment commuted or may be released on
parole if he or she shows true repentance or performs meritorious
service while serving the sentence.

6. Prisoners’ labour. Prisoners must work if they are able to do so; the
working time cannot exceed 8 hours a day. Prisoners are entitled to rest
on holidays, and to enjoy the compensatory treatment granted to
workers engaged in similar activities in state-owned enterprises. The
products produced by prisoners’ labour are mainly used to satisfy
the prison’s needs, and only a small percentage thereof reaches the
domestic market. No prisoners’ products can be exported.

7. Reform through labour and the rights of people under reform. Reform
through labour is an administrative penalty rather than a judicial one.
Special Committees in charge of reform through labour are set up by
governments of large and medium-sized cities of all provinces,
autonomous regions, and municipalities, and are under the direct con-
trol of the central government. People’s procuratorates have supervis-
ing powers in this ambit. People subject to such a penalty are over 16
years of age, and have committed offences endangering social order in
large and medium-sized cities and have refused to redress their errors
despite repeated warnings; alternatively, they have committed minor
offences whose circumstances are not serious enough to call for crim-
inal punishment. In line with the relevant laws and regulations, the
Committee must decide the length of the reform, ranging from 1 to 3
years.7 Individuals refusing such decisions may petition to the
Committee or file a suit with a people’s court in line with
Administrative Procedural Law. People under reform through labour
enjoy extensive citizens’ rights guaranteed by the Constitution and
legislation, though they must abide by reforming measures which may
restrict their rights.

At this specific stage of its historical development, China has actively
participated in international human rights institutions. As a founding
member of the United Nations and as a permanent member of its
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Security Council, China acknowledges the aim and principles of the
United Nations Charter on the protection and development of human
rights; moreover, since 1979, it has sent its delegates to United Nations
Human Rights Committee meetings. China substantially contributes to
the development of human rights in the world, as is widely acknowl-
edged by developing countries.

4 THE WHITE PAPER ON HUMAN RIGHTS

Before 1988, the expression “human rights” was quite unpopular; up and
until then, human rights had been a “forbidden topic” in China. During
the 10-year Cultural Revolution and the following decade, they were
regarded as “the patent of the bourgeoisie”. Only general “citizens’ rights”
were mentioned. After the Tian An Men Incident in 1989, China was
harshly criticized by the international world for its lack of protection of
human rights. In truth, the noble issue of human rights was severely dis-
torted by the Cold War and by “Cold War thinking”, which made human
rights seem a matter of ideological imposition, implying double standards
in the diplomatic struggle that had marked the previous 40 years.

The issue of human rights was first tackled in the course of a small-scale
symposium on human rights held by the Communist Party, in line with the
Chinese leadership’s directives. After Jiang Zemin’s instructions regarding
the need to conduct research on human rights so as to respond to Western
countries’ criticism, in 1991 the Chinese government radically changed its
stance in this respect. The once “forbidden topic” of human rights was
thus widely discussed in many meetings held by research institutions.8

China’s State Council published an unprecedented “White Paper” on
The Situation of Human Rights in China, which officially tackled the
issue of human rights. In the 1990s, human rights were fiercely debated
by the Chinese academic world. Human rights were gradually seen as
universal rather than exclusively pertaining to a given class of people,
and the protection of human rights was finally regarded as the hallmark
of civilized and developed societies.

5 THE CONSTITUTIONAL INCORPORATION OF THE RULE
OF LAW

In promoting human rights, not only does China nowadays attach
importance to social development and to the legal, institutional, and
material protection of human rights, but it is also engaged in conducting
research on human rights and increasing popular awareness thereof. The
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Chinese academic world is very active in this respect, including profes-
sional researchers, scholars, and experts coming from institutions of
higher learning and research. A number of nationwide academic associ-
ations, such as the China Society of Human Rights, have emerged,
together with several institutions devoted to research on human rights
founded by higher learning centres.9 What is more, institutions special-
ized in the human rights of specific groups, such as women, children, and
the disabled, have also been set up.

The Chinese government, together with given relevant foundations,
supports and funds research programmes on human rights. The resulting
academic works and articles have significantly contributed to the cre-
ation of human rights policies, whilst also promoting citizens’ awareness
of human rights and fostering social development. Furthermore, the
Chinese academic world has translated and published numerous foreign
works on human rights and has gathered extensive and systematic mate-
rial thereon.

With the aim of increasing people’s awareness of the issue at hand, the
Information Office of China’s State Council has recently published a
number of White Papers, such as The Situation of Human Rights in
China, The Sovereignty over Tibet and the Situation of Human Rights,
The Chinese Situation of Reforming Criminals, and The Situation of
Women in China. Chinese governmental agencies, social organizations,
research institutions, the media, and publishing institutions have exten-
sively divulged and discussed the above documents.

Individuals’ awareness of human rights goes hand in hand with the
country’s legal enactments. Whenever laws regarding human rights are
enacted and promulgated, educational activities are conducted in order
to promote citizens’ awareness of their rights. A course on human rights
is nowadays part of national education and professional training
programmes. Lectures and courses on human rights are held at many
universities and training institutions. Citizens’ exertion and enjoyment
of human rights are fostered.10 The Communist Party’s Central
Committee recently held a number of law lectures informing the central
leadership of these matters, and this generated strong repercussions
throughout the country.

When China formally recognized the market economy, following the
former leader Deng Xiaoping’s momentous visit to the South of China
in 1992, the legal system underwent a period of fundamental change and
transition.11 It was understood that the market economy had to be
grounded on a sound legal system, and that laws enacted on the basis of
a centrally planned economy should be either amended or abolished; in
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other words, the legal framework was to be suited to the market
economy. Hence, China’s legislation was rapidly and radically altered.12

The development of the market economy fosters the development of
China’s democracy and legal system, and provides fundamental grounds
for the rule of law. Through reforms and radical changes, the development
of the market economy, as well as of economic activities and relationships
among different interest groups, become increasingly complex. The rule of
law has thus been endorsed by the country, the former being needed to pre-
serve the order required for the development of the market economy, to
solve problems connected with the country’s economic social advance-
ment, and to facilitate a coordinated economic and social development.

For this purpose, the Communist Party’s 15th National Congress, for
the first time in the party’s history, expressly and entirely endorsed the rule
of law as its basic guiding principle, ascribing thereto a place of its own
within the scope of political reforms. The Congress also suggested setting
up a comprehensive legal framework with Chinese characteristics by 2010.
Such a proposal marked a new leap forward in the Communist Party’s
understanding of law, and a significant new milestone in the development
of the country’s democracy and legal system.13 As a matter of fact, it rep-
resented the shift from a “rule by law” to the “rule of law”, and thus the
rule of law acquired a strategic rather than a mere technical value.

Throughout its 20-year legal development, China has deepened its
understanding of the primacy of the rule of law. Law is effective not only
in combating “evil forces”, but also in promoting justice, enhancing effi-
ciency, and creating economic benefits. The rule of law can facilitate eco-
nomic and social development, as well as spiritual civilization. In
international economic and commercial transactions, the quality of the
legal environment is a key factor for investors, since a sound legal system
cannot but encourage investments. Law is the primary and ultimate
“legitimate” means for solving social problems and disputes. Failing ade-
quate legal means, individuals cannot obtain redress of their complaints,
and solutions may be provided only through violence or illegal means. In
such circumstances, society relapses into anarchy and chaos, thus run-
ning the risk of reliving the Cultural Revolution experience. Therefore,
law stands for hope, confidence, and security, as well as optimism
towards one’s country, government, and society. History has taught us
dramatic lessons concerning what happens when people are mistrustful
of their country and law, and are doubtful of the latter’s fairness.14

Violence begins when justice ends.
Hence, by officially establishing the “rule of law”, the Com-

munist Party’s 15th National Congress significantly affected China’s
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twenty-first-century development. The Constitution was also amended
during the 2nd Session of the 9th National People’s Congress in March
1999 so as to incorporate the fundamental principle of the rule of law.
Hence, ever since then, the rule of law has been acknowledged as a con-
stitutional principle.15 For the first time in its history, on occasion of its
15th National Congress, the Communist Party declared an intention to
“to respect and protect human rights”. This confirmed the system’s fun-
damental interest in developing a rule of law strongly upholding democ-
racy and human rights.

The development of the market economy has increased citizens’
awareness of both their economic independence and of their rights. The
once merely theoretical rights are now legal means citizens can resort to
so as to protect their own interests. The exercise and protection of indi-
vidual rights through legal means urges the government to seriously
acknowledge such rights. Hence, the amelioration of China’s legal system
has been accompanied by that of its laws, now upholding citizen’s
constitutional rights and ensuring their judicial enforceability. Both
domestic and international experiences demonstrate that human rights
need to be protected by judicial power and procedures. The country’s
systematic legal framework has thus been altered to legally protect citi-
zens’ rights together with every aspect of their social life.16 For instance,
in February 1995, the electoral legislation and other relevant laws were
revised so as to ensure the exercise of democratic rights by people and
their delegates. In November 1998, the new Organic Law of Villagers’
Committees was adopted to provide effective legal protection and
further the democratic development of rural areas.

In March 1997, a new Criminal Code was adopted, which added 260
articles to the original code.17 The revised Criminal Code endorses the
principles of nulla poena sine lege, of the “equal protection by law” and
of “punishment fitting the crime”. In addition, the “crimes of counter-
revolution” to be found in the old criminal laws, which were political and
ideological in nature, are replaced by “crimes endangering national secu-
rity”. Acts that used to be labelled counter-revolutionary crimes, though
in truth they were no more than common offences, are thus finally placed
under their proper heading.

The conduct of administrative and law enforcement agencies is nowa-
days regulated in order to prevent the infringement of citizens’ lawful
rights. The Administrative Litigation Law, in force from 1 October 1990,
is particularly effective in this respect. It establishes that “if a citizen, a
legal person or any other organization believes that its lawful rights and
interests have been infringed by a specific act by an administrative organ
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or personnel, it is entitled to bring an action before a people’s court”.
The State Council has also issued the Regulations on Administrative
Reconsideration as an auxiliary regulation to the Law. Pursuant to such
a Law, it is established that public organizations must support citizens
bringing lawsuits and must protect their right of action. Public organi-
zations may be entrusted to act as agents ad litem. With the aim of pro-
moting such actions, the Supreme Court has held that judicial expenses
may be postponed, reduced, or even exempted.18

Moreover, according to the State Indemnity Law (May 1994), if a gov-
ernmental agency (or its personnel) unlawfully encroaches upon a citizen
or organization’s legitimate rights and interests and thus causes a loss,
the damaged party is entitled to claim the State’s indemnity. People’s
courts at intermediate and upper levels have set up special indemnity
committees to hear such cases. Furthermore, the Law on Administrative
Punishments (March 1996) governs administrative sanctions by govern-
ment agencies. People’s procuratorates are particularly careful in
investigating and dealing with criminal cases involving the Communist
Party, the government, judicial agencies, and departments responsible for
economic management.

As regards the protection of prisoners’ rights, China has enacted and
executed the 1994 Prison Law. Out of the latter’s 78 articles, more than
20 are directly concerned with the protection of prisoners’ rights. The
Law provides that “prisoners’ human dignity shall not be humiliated,
and their personal safety, lawful property, and their right to defence, peti-
tion, complaint and accusation as well as other rights which have not
been deprived of or restricted by law shall not be breached”. The Law
also adds a number of rights, such as the right not to be subject to
corporal punishment and ill-treatment, the right to petition, exchange
correspondence, meet relatives, receive education, rest, and receive
income through their labour.

Throughout judicial proceedings, confessions cannot be extorted by
compulsion or torture, which is expressly dealt with by a number of laws.
In 1988, China subscribed to the International Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment.
Delegates of people’s procuratorates supervise prisons and detention
houses in order to ensure detainees are not tortured or ill-treated.

In order to standardize police practices in protecting human rights,
the Police Law (enacted and enforced in February 1995) provides that the
police must ensure people’s safety, and must promptly act to help citizens
whose property is endangered; the police are strictly prohibited from
unlawfully depriving citizens of their freedom and are subject to social
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supervision in the exercise of their functions; citizens have the right to
report to relevant authorities any unlawful conduct by the police. The
ratio between Chinese police and population is 7.4:10,000, which is lower
than the Western standard of more than 20:10,000.19

The Procuratorate Law and Judge Law (enacted in February 1995 and
validated in July 1995) establishes that procuratorates or judges inde-
pendently exercise their procuratorial and judicial power and must not be
subject to interference by any administrative organ, public organization,
or individual; they must consider all the facts of the case whilst taking law
as their guiding criterion; they must act fairly, with integrity and upright-
ness. Such principles, which had already been upheld in the past, are now
standardized and specified to ensure their effective enforcement.

China has also significantly revised its 1979 Criminal Procedural Law
so as to improve criminal judicial procedures and incorporate provisions
protecting human rights. The presumption of innocence and the adver-
sarial system have thus been introduced. Lawyers are endowed with suffi-
cient rights to represent their clients. Chinese lawyers are nowadays
growing in both number and quality and indeed play an important role in
safeguarding citizens’ rights and interests. In the past, lawyers were
deemed to be governmental, rather than private, workers. According to
China’s Law on Lawyers (1996), lawyers are now “legal practitioners who
have obtained the legal authorization to provide legal services to society”.
The Law also establishes the necessary requisites for legal practice and
business, together with lawyers’ rights and duties.20 Legal aid has been
established, and indeed has been playing an increasingly important role in
improving judicial mechanisms and safeguarding citizens’ rights.21

In October 1997 and October 1998, the Chinese government signed
respectively the International Covenant on Economic, Social and
Cultural Rights and the International Covenant on Civil and Political
Rights. China is currently ratifying such covenants in line with the provi-
sions of its Constitution and laws.22 China’s signing of the International
Covenant on Civil and Political Rights demonstrates its increasing
involvement in international human rights issues and discussions. It also
enhances the prestige and influence of the Covenant, this being now
endorsed by a country with a population of 1.2 billion people. China’s
involvement promotes the universal realization of all civil and political
rights recognized by the Covenant and thus expresses China’s contribu-
tion to the realization of the United Nation’s principle of respecting
human rights; it also proves China’s determination to identify common
international norms governing this matter. This may help in changing the
international mistrust towards China’s protection of human rights.
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6 CONTEMPORARY TRENDS

Through China’s deep reforms and changes, its political, economic, and
cultural framework has been altered to better protect human rights. As
regards China’s endorsement of the above two International Covenants
on human rights, the Chinese government and many Chinese scholars
believe that the Covenants’ core provisions are in line with China’s cur-
rent Constitution and laws. However, there are a number of differences
between domestic Chinese law and the said Covenants. For instance,
Chinese norms establishing the death penalty also for economic crimes
are inconsistent with Article 6 of the Covenant on Civil and Political
Rights. Moreover, “reform through labour” is a unique Chinese means of
punishment regulated by administrative provisions; yet, such a practice
is not in line with Article 8, clause 3, of the Covenant. Should China
intend to retain this measure, it would need to clearly establish that such
a practice is applied by judicial organs pursuant to regular proceedings.
Furthermore, both Article 3 of the Covenant and Chinese law explicitly
prohibit torture; however, it is well known that the Chinese police often
abuse their power. Article 93 of China’s Criminal Procedural Law estab-
lishes that “the criminal suspect shall truthfully answer the investigatory
personnel’s questions”. Such a provision may be used by ill-trained
police as justifying their abuses. Furthermore, the provision is inconsis-
tent with Article 14, clauses 2 and 3, of the Covenant. Article 14, clause
1, provides that courts are to be qualified, independent, and impartial.
Yet, nowadays, given Chinese judges still lack legal training, Chinese
courts are dependent on local congresses and governments in terms of
judicial personnel, as well as financial and material support.

The non-discrimination principle enshrined in Article 2 of the
Covenant on Civil and Political Rights is the key principle on human
rights. As China’s domiciliary control system has become gradually more
flexible, the difference between agricultural and urban households is not
so great as it used to be 20 or 30 years ago. However, there are still dif-
ferences between rural areas and cities, and also between big cities and
small ones, which result in unequal and discriminatory practices, in
terms of education, employment, marriage, and social conditions. It is
unlikely that such a situation will rapidly and substantially change in
less-developed areas with huge populations. Where necessary, China
could make reservations with respect to a number of articles in the
Covenant on the grounds of its enormous population and of its specific
economic situation. It should be added that even developed countries
have made a number of reservations in signing the Covenant.

660 CHAPTER 21

Ch21.qxd  20/4/07  3:02 PM  Page 660



Article 12, clause 2, of the above-mentioned Covenant establishes the
freedom of migration. China’s Constitution omits such a constitutional
right in the light of the long-existing differences between its urban and
rural areas in terms of economic development and lifestyles. The free-
dom of migration and of choosing one’s own residence or own work
have not been adequately protected as a result of the shortage of hous-
ing, of public facilities and job opportunities. However, the grain alloca-
tion system, which underpins the denial of individual freedom of
migration, has abolished the domiciliary control system. As a matter of
fact, large labour forces are now increasingly moving to urban areas.
Such social changes have created the conditions necessary for the real-
ization of the freedom of migration. It follows that China will soon be
compelled to incorporate such a right into its domestic law.23

Although China’s laws and fundamental policies are basically consis-
tent with the Covenant, China’s protection of human rights still remains
unsatisfactory. It is undeniable that considerable time is needed to solve
such an issue. The differences between Chinese law and the Covenant, in
terms of both their scope and contents, have several causes. Legislation
and judicial measures could help to eliminate some differences.
Moreover, China could make some reservations with respect to given
provisions of the Covenant justified by its specific economic and cultural
situation. However, it ought to be recalled that the Covenant’s provisions
themselves are yet to be thoroughly and effectively implemented within
China’s Constitution.

The Chinese Constitution establishes citizens’ rights; yet, only the free-
dom of thought, person, communication, and residence are explicitly
and constitutionally enunciated, and can be directly resorted to. Other
rights such as the right to equality, election, gathering and association,
personal dignity, criticism and suggestion, petition and accusation, work
and rest, education, welfare, research and creation, and gender equality
are stipulated by way of principle, and their implementation is guaran-
teed by other specific detailed laws and regulations. The constitutional
amendments which have been approved up till now have not dealt with
citizens’ fundamental rights, despite these being vital in grounding citi-
zens’ respect for, and trust in, the constitution. Proposals have been put
forward to draft provisions concerning fundamental citizens’ rights
drawing upon foreign experiences.

China is gradually fostering the protection of fundamental human
rights through legislation and by reforming its economic and political
structures. The gap between the Chinese and the international level of
protection of such rights is gradually decreasing. Certain Western
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countries criticize the human rights situation in developing countries by
assuming a “supervisory stance”. Such an approach may be open to crit-
icism for a number of reasons, including the “Cold War psychology”, or
the lack of knowledge with respect to the protection of human rights in
specific countries such as China. Moreover, it should be recalled that
even developed Western countries still experience human rights prob-
lems, and not all provisions of the human rights Covenants are fully and
continuously implemented by them. For instance, although Britain
signed the Covenant on Civil and Political Rights a number of years ago
and its Parliament soon ratified it, the Covenant has not yet become
directly enforceable. According to the United States Federal
Constitution, international conventions and federal laws are equally
effective. However, by dividing international conventions into self-exe-
cuting and non-self-executing ones and by categorizing international
human rights covenants as non-self-executing, the latter cannot be
directly applied. Hence, human rights problems do not pertain solely to China.

China has signed 17 international human rights conventions. The
Chinese people are bound to enjoy their human rights increasingly and
more extensively in the future since the country, just like most countries
in the world, is currently strengthening such rights.

7 DIFFERENT HUMAN RIGHTS THEORIES

We conclude our essay by suggesting a comparison between the different
human rights theories that are supported by developed and developing
countries.

Right to subsistence. Whereas this right is generally and negatively per-
ceived by the Western world, it is greatly emphasized by developing
countries, which deem it to be the most fundamental human right with
realistic and universal significance. It follows that the international com-
munity should safeguard such a right.24

Right to development. Western countries have generally accepted the
“right to development”, though they are strikingly at variance with devel-
oping countries’ understanding of the right in terms of its content, status,
role, relationship with other human rights, and grounding. Developing
countries believe it is a basic human right with a very wide-ranging content;
its core is about economic and social development, and is inseparable from
other human rights since it materially protects them; they also believe that
its realization hinges upon national self-determination, on the transforma-
tion of an irrational and unfair international economic order and on the
removal of obstacles hindering development.
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Right to equality. Developing countries believe that the right to equality
primarily entails the rejection of all forms of discrimination, particularly
racial and sex discrimination, and that equality of economic, social, and
cultural rights is as important as political equality; the right of collective
equality is also stressed, particularly racial equality, sex equality, and
the equality of native populations; finally, large-scale violations of human
rights are to be eliminated in order to guarantee such a right.

Right to national self-determination. Developing countries believe that
national self-determination is a fundamental human right as well as a
principle of international law. Yet, the right is applicable only to colonies,
not to independent nations.

The relationship between sovereignty and human rights. The human
rights problem essentially pertains to a country’s internal affairs.
Through the recent increasing attention on human rights and the adop-
tion of international laws thereon, the relationship between human
rights and sovereignty has become a significant concern for China.25 The
majority of Chinese scholars believe that sovereignty and human rights
are interrelated and complementary to each other. No straightforward
arguments can be advanced to demonstrate which of the two is superior.
In certain countries, sovereignty is the prerequisite for human rights;
however, even where full sovereignty is guaranteed, people do not neces-
sarily enjoy human rights. Hence, laws are always needed to protect
them. Human rights pertain to a country’s domestic affairs, and the
international community should be entitled to intervention on behalf of
human rights without this constituting interference with the internal
affairs of a country. This conclusion is in line with the provisions of the
United Nations Charter and customary international law, and is sup-
ported by cases of violations of human rights.

Standards of human rights. Developing countries hold that human
rights must be respected in line with the “international standards” set
forth in international human rights conventions (including the Universal
Declaration of Human Rights), rather than the standards of any given
country or group of countries or regions. The principles to be followed
in the protection of human rights are universality, non-selectivity, objec-
tivity, and fairness.

China acknowledges the need for a common understanding of human
rights, this being required for the subsistence and development of human
beings; it also accepts that such an understanding may, through interna-
tional instruments, become the prevailing standard of human rights
commonly recognized and protected by signatory states. However,
differences are bound to emerge with respect to the social needs and
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interests of individuals living in different countries with different
economic and cultural development standards. It is quite natural, therefore,
for the values, legislation, and realization of human rights to differ.

The universality of human rights must be assessed together with the
specific situations of different countries. The value, ideal, and objective
of human rights are indeed universal. All people enjoy all human rights,
and this is the main aim to be achieved. However, in realistic terms, no
country in the world has fully attained such an ideal. The universality of
human rights has two implications. Firstly, it entails the universality
of the holders of human rights, so that all people are to enjoy such rights
as human beings, regardless of their race, colour, sex, language, religion,
political view, nationality, social status, property, education, and capa-
bility; the universality of human rights also refers to the universality of
holders of collective human rights, so that every nation or country holds
the latter kind of rights.26

Secondly, the universality of human rights implies the universality of
the latter’s principles and contents. The universality of human rights can
only be realized through human rights practices in different regions and
countries. Human rights are peculiar in that they refer to specific social
characteristics and values, as well as to different ways of realizing them.
Due to countries’ differences in terms of their history, culture, values,
religious background, development level, and social systems, it is natural
that the understanding of human rights, together with the problems
faced thereby, are different across the world. Therefore, countries’ pro-
grammes for promoting and protecting human rights and the means for
doing this are bound to differ. The relationship between the universality
of human rights and their peculiarity indicates that the internationally
recognized universality of human rights must be interpreted in line with
each country’s different conditions. Once the universality of human
rights is recognized, the government and people of each country are enti-
tled to choose their programmes and ways of implementing such rights,
thus adopting different regulations according to their national situation.
In other words, on the one hand, each country must strive to respect and
realize the universality of human rights; on the other hand, the peculiar-
ity of practices adopted by different regions and countries must be fully
respected. Developing countries include three-quarters of the world’s
population: their demands and suggestions on human rights must therefore
be seriously taken into account; similarly, their practices and experiences,
based on their own specific situations, ought to be respected.

It follows that all matters pertaining to human rights need to be
treated in a comprehensive and balanced manner. Human rights include
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civil and political rights, on the one hand, and economic, social, and cul-
tural rights, i.e. individual and collective human rights, on the other.
Civil and political rights, together with economic, social, and cultural
rights are two inseparable components of the human rights system. The
former mirror and politically protect citizens’ personal dignity and
human rights. The latter represent the fundamental conditions for the
enjoyment of citizens’ social, economic, and cultural rights. Human
rights may be individual or collective. The holders of individual human
rights are individuals, whereas the holders of collective human rights are
social groups, nations, and states. Collective human rights are the pre-
requisites and the necessary protection for the full realization of individ-
ual human rights. The interrelationship between such categories of rights
is due to the fact that individuals cannot live isolated from other people
and society. International human rights instruments must be read in a
comprehensive and overall manner. Hence, equal importance must be
attached to civil and political rights on the one hand, and economic,
social, and cultural rights on the other, and both kinds of rights must be
promoted in a comprehensive and balanced way. In the light of histori-
cal experiences, the international community should pay more attention
to economic, social, and cultural rights, these affecting the subsistence
and development of developing countries; by so doing, human rights will
be dealt with in a non-discriminatory and non-selective manner.

The rights to subsistence and development are primary human rights.
The right to subsistence refers to everyone’s right to enjoy free and equal
living conditions, including both the political conditions for the non-vio-
lation of individual life and the social conditions for the maintenance of
basic living standards. Such a right pertains to each human being and to
the whole of mankind. The right to development may be effectively used
by developing countries to defend their interests against neo-colonial-
ism’s depredation, polarization, and exploitation. China is a developing
country; it has the biggest world population and only 7% of the
cultivable land in the world. Hence, given China’s national situation, pri-
ority must be attached to the rights to subsistence and development,
since these are required for the development of human rights and for the
overall interest of the Chinese people.

Human rights entail rights and obligations. There are no rights without
corresponding obligations and vice versa. On such grounding, China
rejects the Western idea of the supremacy of human rights. Every indi-
vidual is entitled to require other individuals, the state, and society to
respect his or her human rights, though at the same time every individual
is obliged to respect other individuals’ human rights, together with the
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interests of the state and society. The Chinese constitution provides that,
in exercising their freedom and rights, citizens cannot infringe upon the
interests of the state, society, or collectivity, or upon other citizens’ law-
ful freedom and rights. In other words, China stresses the integration
between rights and obligations, for this is the only way to ensure the for-
mer’s realization.27

Significant importance is attached to creating the necessary social and
economic conditions for the realization of human rights. Stability is
deemed to be a prerequisite for the realization of human rights: democ-
racy, freedom, and human rights can be achieved only through social
advancement, stability, and economic development.28 As regards the
relationship between human rights and development, East and
Southeast Asian countries advocate the principle of “good government”.
Such regions stress the importance of governmental authority, and
regard social development and prosperity as their main objective. In
China, it is believed that “human rights in developing countries are guar-
anteed if the policies and practices adopted are beneficial to economic
and social development, and ensure proper living conditions and peo-
ple’s well-being.”29 The realization of human rights is inseparable from
world peace and development, which are the two main concerns of the
contemporary world. Universal human rights cannot be achieved in the
absence of a peaceful and stable international environment, as well as of
a fair and rational international economic order.

The protection of human rights in a given country cannot be judged
independently of its history and national conditions. Human rights are
historically ingrained, and are subject to countries’ historical, social, eco-
nomic, and cultural conditions.30 Therefore, the observation and evalua-
tion of human rights conditions in a given country cannot be made by
simplistically comparing them with the conditions in force in other coun-
tries or regions.

China upholds the aims and principles of the United Nations Charter,
and believes that only dialogue and cooperation can correctly promote
the development of international human rights. The Charter establishes
that the main strategy to promote human rights is through international
cooperation. The international community’s protection and promotion
of human rights must occur through dialogue and cooperation, by seek-
ing a common ground whilst preserving countries’ differences, and by
enhancing mutual understanding rather than by imposing sanctions,
let alone the exercise of military force, and by opposing hegemony.31

China’s view on human rights may be summarized as follows. Firstly,
human rights in China refer to the rights of vast masses of people. This is
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the major starting point for the Chinese government’s understanding and
protection of human rights. Secondly, China’s view on human rights is in
conformity with the basic standards expressed by international instru-
ments on human rights. China recognizes and abides by the universality
of human rights and regards the protection thereof as one of its key aims
for the preservation of democracy and the legal system. The country has
subscribed to 15 international human rights conventions and signed the
above-mentioned two Covenants; moreover, it has taken an active part in
drafting and enacting United Nations human rights instruments. Such
actions mirror China’s respect for the international human rights cause.
Thirdly, China’s understanding of human rights reflects its national con-
ditions and its political, historical, and cultural traditions. Yet, it also
draws upon international conceptions of human rights.

8 POSTSCRIPT. THE DEVELOPMENT OF HUMAN RIGHTS
IN CHINA 2000–200532

As China enters the twenty-first century, human rights theoretical
research and human rights implementation have made considerable
progress. In 2000, the 3rd Session of the 9th National People’s Congress
passed the Law on Legislation of the People’s Republic of China. This law
regulated the legislative activities in China and safeguarded basic human
rights through the standardization of legislative activities. For instance,
Article 8 of this law stipulates that only the National People’s Congress
and its Standing Committee can enact laws concerning the deprivation
of the political rights of citizens, the restriction of personal freedom
through compulsory measures and penalties, and the expropriation of
non-state assets. Other governmental organs including the State Council
do not have the power to make regulations restricting the citizens’ rights
in these aspects.

Article 90 of this Law is the first and foremost statute in Chinese polit-
ical and legal history to provide for constitutional review procedures. It
allows every citizen or social organization to make a request to the
Standing Committee of the National People’s Congress for a constitu-
tional review of any regulations which are allegedly in contravention of
the Constitution. Five years of experience has shown that this article has
started off China’s constitutional review mechanism and has brought
about a great leap forward in the protection of human rights in China.

In 2001, China revised the Regulation on the Administration of
Publication and the Provisions on the Administration of Publication
of Audio and Video Products, in order to further protect the legal
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rights of information, speech, and publication of the citizens. For
instance, the Regulation on the Administration of Publication stipu-
lated that “the citizens may, in accordance with this regulation, publi-
cize their views and wills concerning the state affairs, economic and
cultural affairs, and social affairs in publications, and also freely deliver
the fruits of their scientific researches, cultural and artistic creations
and other cultural activities”.33

That was the year of the famous case Qi Yuling v. Chen Xiaoqi, which
concerned the dispute over infringement of constitutional right to edu-
cation and was regarded as the “first case of constitutional (judicial)
review” in China. The Supreme Court for the first time cited the articles
of the Constitution in its decision, in which it was emphasized that the
court should protect the basic constitutional rights of citizens by judicial
means. Scholars have made thorough discussions in relation to the meth-
ods of redress available against infringement of the basic human rights
of citizens, especially in the area of judicial review.

On 29 August 2002, the Standing Committee of the National People’s
Congress promulgated the Decision on Approving the Optional Protocol
to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography. Also in this year, cases relat-
ing to human rights constantly attracted considerable attention, with
issues mainly focusing on the rights of equality, privacy, and peace in res-
idence. The most important cases with the human rights aspects in this
year included Jiangtao v. Chengdu Branch of Industrial and Commercial
Bank of China, concerning discrimination in height, and the Zhang cou-
ple in Yanan city of Shanxi province v. the police concerning the infringe-
ment of right to watch sexual movies at home.

In March 2003, the incident of Sun Zhigang, a university student who
died while in police custody in Guangzhou, resulted in an intense debate.
Scholars in Beijing for the first time “tested” the “constitutional law
review procedures” provided by the Law on Legislation of the People’s
Republic of China (2000), requesting the Standing Committee of the
National People’s Congress to abolish the “Measures for the Taking or
Repatriation of Vagrants and Beggars without Assured Living Sources
in Cities” enacted by the State Council in 1982 which infringed upon
basic human rights and the Chinese Constitution. “The Defendant”, the
State Council, responded quickly by abolishing these measures and
replacing them with the “Measures for the Administration of Relief for
Vagrants and Beggars without Assured Living Sources in Cities”, which
complied with the spirit of human rights and with the needs and
opinions of the community. This is regarded as the landmark case in the
history of the development of human rights and the rule of law in China.
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In March 2004, the 2nd Session of the National People’s Congress
approved a revision of the constitution, and for the first time added “the
state respect and protection of human rights” to the fundamental law of
the country, in order to turn the principle of respecting and protecting
human rights from a Party and Administration policy to a constitutional
principle, and to establish further the prominent status of the protection
of human rights in the legal system and state development strategies.
This revision of the constitution also included the protection of private
property. These acts had significant implications.

In 2005, the Law of the People’s Republic of China on the Protection
of Women’s Rights and Interests was revised to provide an even better
protection to women’s rights. The State Copyright Bureau and the
Ministry of Information Industry have enacted and released
the Measures for the Administrative Protection of Internet Copyright to
provide the legal basis for citizens’ rights to freedom of information,
speech, and publication on the Internet.

In June 2005, the Ministry of Foreign Affairs of China and the
European Union co-held a China–European Union Human Rights
Meeting in Beijing, focusing on the issues of freedom of expression and
the death penalty. This is the 13th human rights meeting between China
and the European Union within 8 years.
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Since the issue of the rule of law involves virtually all aspects of legal,
philosophical, and political theoretical thought, a thematic subdivision
of a bibliography on such a vast topic cannot, but be somewhat arbitrary.
I decided to take the title of this volume as the basis for classification, at
least partly, and to divide the works into three categories: the history, the
theory, and the future of the rule of law.

In the first group I have gathered some works that recommend
themselves to gain a deeper insight into such issues as the historical rela-
tionship between different conceptions or versions of the rule of law
(German Rechtsstaat, English and American rule of law, and French
État de droit), the debate on the rule of law, and rights in German con-
stitutional history and public law theory between the nineteenth and the
twentieth centuries, the fortune of Albert Venn Dicey in English legal
thought and his reception by continental European thought, the colonial
model of the rule of law.

In the second group I have selected some works that are especially
relevant for such issues as Kelsen’s and Schmitt’s accounts on the con-
stitution and the rule of law, legal certainty, the relationship between
the constitution, rights and popular sovereignty, the relationship
between the rule of law and the primacy of legislative power, the principle
of legality and the subordination of the legislative to the respect of
individuals’ rights, the constitutional definition and acknowledgement
of the latter, the foundation and universality of rights. As well as
the link or the opposition between the rule of law and democracy, on one
side, and the welfare stare on the other, and Hayek’s critique of the
primacy of legislation in the continental European conception of
the rule of law in favour of the spontaneous order of the English rule
of law. Moreover, I have collected in this section some works concerning
the critique of the rule of law from the perspective of women’s differ-
ence, and the study of the historical and theoretical connection
between the rule of law and the republican tradition in political
thought.
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Finally, in the third group I have put together some works that are
especially relevant for a number of open issues (or factors of crisis) con-
cerning the rule of law at the beginning of the third millennium: economic
globalization, the rule of law and world order, the erosion of the national
rule of law and the development of international law, the rule of law and
the institutions of the European Union, the possibility of applying – and
to what extent – the principles of the rule of law to the interstate rela-
tionships, the new international judicial bodies, the link between the rule
of law, the “government of law” and the “government of judges”, hence
the issue of legal culture and judges’ education and training.
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N. MacCormick. 1992 ISBN 0-7923-1569-3

16. T. Wilhelmsson: Critical Studies in Private Law. A Treatise on Need-Rational
Principles in Modern Law. 1992 ISBN 0-7923-1659-2

17. M.D. Bayles: Hart’s Legal Philosophy. An Examination. 1992
ISBN 0-7923-1981-8

18. D.W.P. Ruiter: Institutional Legal Facts. Legal Powers and their Effects. 1993
ISBN 0-7923-2441-2

19. J. Schonsheck: On Criminalization. An Essay in the Philosophy of the Criminal
Law. 1994 ISBN 0-7923-2663-6

20. R.P. Malloy and J. Evensky (eds.): Adam Smith and the Philosophy of Law and
Economics. 1994 ISBN 0-7923-2796-9
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