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PREFACE

The development of a casebook on international law began less
than half a century ago when an instructor in international law at
Harvard University—Freeman Snow, under whose guidance the elder
of the present editors had the honor of studying—published in 1893
Cases and Opinions on International Law, consisting not merely of
cases and opinions but of diplomatic incidents as well.

Nine years later—it being the avowed intention of the same elder
editor to demonstrate that international law was law—the first edi-
tion of the present Casebook was issued, based largely upon Dr. Snow’s
selection, but’ omitting diplomatic incidents and opinions and preserv-
ing only adjudged cases of English and American municipal tribu-
nals. To this latter classification many cases were added, as Mr.
James Barr Ames (then Dean of the Harvard Law School), whose
advice had been requested, expressed the opinion that international
law could best be shown by decisions of municipal courts. He agreed,
however, that the arbitral award of the Alabama Claims was in very
fact a judicial decision and might properly be included as a harbinger
of the future.

The second edition (1922), for which the editor of the first edition
was likewise solely responsible, contained not only municipal deci-
sions of common law courts but an enlarged group of arbitral awards,
and at the same time included a considerable number of decisions of
continental courts. The Casebook was on the way to becoming an
«international”’ Casebook of international law.

The editors of the present edition (1937)—of whom the younger
was some years ago a student of the elder—aré of the opinion that the
legal nature of the law of nations has now been sufficiently demon-
strated both to justify and to require the teaching of international
law as a branch of legal science in the law schools not merely of the
United States but of every country in the international community.
In the present edition, indeed, international law 1is not developed
merely by-English and American decisions but by those of some sixty
sovereign nations of the world at large. The American cases con-
stitute slightly less than twenty per cent. of the collection, the cases
of arbitration somewhat over twenty per cent. and the balance—or
approximately sixty per cent.—arc decisions of municipal courts of
foreign nations. This arrangement is grounded upon the belief that
arbitral decisions are essentially judicial decisions unless the parties

v
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to the arbitration have requested and obtained what may be called
an equitable adjustment, and that municipal courts everywhere, upon
assuming jurisdiction of a case involving international law, treat that
law as the municipal law of the Country in which the suit is brought,
in the sense that international law forms a part of the municipal legal
System of every sovereign member of the international community,
Even a’ slight familiarity with foreign cases involving the law of na-
tions will suffice to show that, although they are more or less condi-
tioned in form by local procedure and in substance by local law. they
are nevertheless ultimately decided ir accordance with the rules and
precepts of international law The stream is indeed everywhere col-
orcd by the soil through which it reaches the sea, but the sea itself
1S international. :

As courts of justice, wherever found, are frequently called vpon
to apply and to enforce mternational law, it has been necessary to ex-
amine a vast mass of Judicial precedents, A comprehensive exami-
nation of Chief Justice Marshall’s opinions mvolving international
law was also made and his most pertinent opmions selected. In all
of these cases it is the judgments which are authoritative, although
the obiter dicta of distinguished judges are entitled to respect. So,
too, dpinions of texthook writers are valuable, but, like the obiter
dicta, they cannot declare the law, and it is essentially the law with -
which the present volume is concerned. '

Wherever possible, statements of fact have been condensed, and
irrelevant parts of decisions omitted. Only actual decisions appear
in the text; dissenting and other Separate opinions have not been re-
produced. Unless otherwise indicated, translations are by the editors.
No effort has been spared to bring the contents of the Casebook
within a reasonable compass, suitable for courses both in law schools
and universities. Nevertheless, there are nearly three hundred and
fifty principal cases, of which less than half were in the preceding
edition,

The editors have rejected the ordinary classification of Peace and
War and have divided the contents,-as . municipal collections. into
Substantive and Procedural Law. . : F

A novel feature in this collection, in the opinion of the editors,
1s the “problem” note, of which one hundred and seventy-seven have .
been included. These are brief statements of fact, based for the most >
part on leading decisions of the Supreme Court of the United St:ates, N
and grouped at the end of each chapter under suitable headings.
These problems should commend themselves to the instructor as th_ey
are designed to supplement the principal cases and to prnvid? material
for collateral assignment. FEach chapter is preceded by an individual
table of contents. - +

Slowly, almost imperceptibly through the centuries, the la“: cff na-
tions has won recognition and acceptance as true law. And it is not
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PREFACE vii

inappropriate to recall that in this gradual but, the editors believe, n-
evitable process, the Federal Union known as the United States of
America has played a worthy role. Indeed, even before the forma-
tion of that Union, in certain of the colonies a great principle of the
law of nations, arbitration, was accepted by the inhabitants as early as
1639-1640 (see post, p. 595) and adapted to their circumstances
and needs for the adjustment of disputes between their towns and
settlements. With the establishment of the United States this princi-
ple was accépted in broader terms for the entire Union and specific
provision was made in the ninth of the Articles of Confederation for
its application to all controversies between the states of the Union.
Finally, with the formation, under the Constitution, of the Supreme
Court of the United States wherein state might sue state, and with
(he admission that international law is a part of the municipal law of
the Republic, the process of recognition and acceptance of the law of
nations, which was thus provided with a municipal sanction, was
completed in these United States.

Today this process 1s becoming world-wide. To its ultimate com-
pletion, to the universal acceptance and application of international
law, the editors dedicate the present volume.

The editors would be lacking in appreciation if they failed to ex-
press their gratitude to Georgetown ILaw School, the Carnegie Endow-
ment for International Peace and the Law Division of the Library
of Congress for placing at their disposal the facilities of their respec-
tive libraries.

JamEs BROWN SCOTT
WaLTER H. E. JAEGER
(GEORGETOWN UNIVERSITY,
wasmneToN, D. G, September 23, 1037
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INTRODUCTION

_—— 4

| We make daily great Improvements in Natural, there is
i" one I wish to see in Moral, Philosophy; the Discovery of a
'5 Plan, that would induce and oblige Nations to settle their
‘ Disputes without first Cutting one another’s Throats.—Ben-
jamin Franklin to Richard Price, February 6, 1780. The
Writings of Benjamin Franklin, edited by Albert Henry Smith
(New York, 1007), vol. viii, p. 0.

In my opinion, it is desirable that all questions between this
and other nations be speedily and amicably settled—George
Washington, Message to the Senate, February 9, 1790. James
D. Richardson’s Messages and Papers of the Presidents, vol.
i (Washington, 1896), p. 72.

Justice, sir, is the great interest of man on earth.—Daniel
Webster, On Mr. Justice Story, 1845.

The true honor and dignity of the nation are inseparable
from justice—Albert Gallatin, Peace with Mexico, 1847. The
| Writings of Albert Gallatin, edited by Henry Adams (Phila-
| delphia, 1879), vol. i1, p. 586.
| [et us have faith that right makes might, and in that faith
let us to the end dare to do our duty as we understand 1t.—
Abraham Lincoln, Address delivered at Cooper Institute, New
York, February 27, 1800. Abraham Lincoln, Complete
Works, edited by John G. Nicolay and John Hay (New York,
1894), vol. i. pp. 599, 613.

No nation can have any higher interest than the right ad-
inistration of justice—Mr. Justice Swayne in United States
v. Moreno, 1 Wall. 400, 17 [,.Ed. 633 (decided in 1863).

Although educated and brought up a soldier, and having
probably been in as many battles as anyone, certainly as many
as most people could have been, yet there never was a time,
or a day, when 1t was not my desire that some just and fair
# way should be established for setthng difficulties, instead of
bringing innocent persons ‘nto the conflict, and thus with-
drawing from productive labour, able-bodied men who, 1n a
large majority of cases, have no particular interest in the sub-
ject for which they are contending.

I look forward for a day when there will be a Court estab-
| lished, that shall be recognised by all nations, which will take
- 1to consideration all questions of difference between nations,
and settle by arbitration or decision of such Court, those ques-
tions * * *. —Ulysses S. Grant. Address before the

X111
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X1v INTRODUCTION

Universal Peace Union, December 26, 1879, The Herald of
Peace, March 1, 1880, No. CCCLVIL, Néw Series, p. 35,

The law of nations is founded upon reason and justice, and
the rules of conduct governing individual relations between
citizens or subjects of a civilized State are equally applicable
as between enlightened nations * = ¥. —Grover Cleye-
land, ;’I!.{"ﬁa;;rt* of December 18, 1893 ]{Eg]];lrdsf}n’ vol. IX,
Pp- 470, 471.

Sitting, as it were, as an international, as wel] as a domestic
tribunal, we apply Federal law, state law, and international
law, as the exigencies of the Particular case may demand.—
Chief Justice Fuller m Kansas v. Colorado, 185 U.S. 125, 146,
147, 22 S.Ct. 552,46 1, Ed. 838 (decided in 1902).

We wish for no victories but those of peace; for no terri-
tory except our own: for N0 sovereignty except sovereignty
over ourselves. We deem the independence and equal rights
of the smallest and weakest member of the family of nations
entitled to as much LESPect as those of the greatest empire ;
and we deem the observance of that respect the chief guar-
anty of the weak against the oppression of the strong. We
neither claim nor desire any rights or privileges or powers
that we do not freely concede to every American Republic.
We wish to increase our Prosperity, to expand our trade, to
grow in wealth. in wisdom, and in spirit; but our conception
of the true way to accomplish this is not to pull down ethers
and profit by their ruin. bu to help all friends to a common
prosperity and a common growth, that we may all become
greater and stronger together, * #+ *

It is too much to expect that there will not be controversies
between American nations to whose desire for harmony we
now bear witness: but to €very controversy will apply the
truth that there are no international , controversies SO serious
that they cannot be settled peaceably if both parties really
desire peaceable settlement, while there are few causes of
dispute so trifling that they cannot be made the occasion ¢
of war if either party really desires war. The matters in :
dispute between nations are nothing ; the spirit which deals

with them is everything.—Elihy Root, Address at the laying )

of the Corner Stone of the building for the Pan American o
Union, Washington, D. C., May 11, 1908. Zatin America _ 5
and the United S tates, Addresses by Elihu Root, collected *.;
and edited by Robert Bacon and James Brown Scott (Cam- &

L bridge, 1917), pp. 10, 228, 230, 231.
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INTRODUCTION XV

States, or bodies politic, are to be considered as moral per-
sons, having a public will, capable and free to do right and
wrong, inasmuch as they are collections of individuals, each
of whom carries with him into the service of the community
the same binding law of morality and religion which ought
to control his conduct in private life. The Law of Nations is
a complex system, composed of various ingredients. It con-
sists of general principles of right and justice, equally suita-
ble to the government of individuals in a state of natural
equality, and to the relations and conduct of nations; of a
collection of usages, customs and opinions, the growth of
civilisation and commerce; and a code of positive law.

% * ¥ * # * % k * % e

Here you see that according to American doctrine Inter-
national Law has precedence both of Federal and of Munici-
pal Law, unless in the exceptional case where Federal Law
has deliberately departed from it. It is regarded by the
American lawvers as having very much the same relation to
Federal and State Law as the Federal Constitution has, and
this no doubt is the reason why in so many famous American
law books Constitutional Law and International Law are the
first subjects discussed, International Law on the whole hav-
ing precedence of Constitutional Law.

The principle on which these American doctrines of Inter-
national Law repose is, I think, tolerably plain. The states-
men and jurists of the United States do not regard Interna-
tional Law as having become binding on their country
through the intervention of any legislation. They do not be-
lieve it to be of the nature of immemorial usage, “of which
the memory of man runneth not to the contrary.” They look
upon its rules as a main part of the conditions on which a
state is originally received into the family of civilized nations.
This view, though not quite explicitly set forth, does not real-
ly differ from that entertained by the founders of Interna-
tional Law, and it is practically that submitted to, and as-
sumed to be a sufficiently solid basis for further inferences,
by Governments and lawyers of the civilised sovereign com-
munities of our day. If they put it in another way it would
probably be that the state which disclaims the authority of
International Law places herself outside the circle of civilised
nations.—Henry Sumner Maine, International Law (1833),

pp. 33, 37-38.
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DECLARATION '

OF THE

RIGHTS AND DUTIES OF NATIONS*

adopted by the American Institute of International
" Law at its first session in the City of
Washington, January 6, 1910.

Whereas, the municipal law of civilized nations recognizes and pro-
tects the right to life, the right to liberty, the right to the pursuit of
happiness, as added by the Declaration of Independence of the United
States of America, the right to legal equality, the right to property,
and the right to the enjoyment of the aforesaid rights; and

Whereas, these fundamental rights, thus universally recognized,
create a duty on the part of the peoples of all nations to observe them;
and ;
Whereas, according to the political philosophy of the Declaration
of Independence of the United States, and the universal practice of
the American Republics, nations or governments are regarded as
created by the people, deriving their just powers from the consent of
the governed, and are instituted among them to promote their safety
and happiness and to secure to the people the enjoyment of their fun-
damental rights; and

Whereas, the nation is a moral or juristic person, the creature of
law, and subordinated to law as is the natural person in political so-
ciety; and

Whereas, we deem that these fundamental rights can be stated in
terms of international law and applied to the relations of the mem-
bers of the society of nations, one with another, just as they have
been applied in the relations of the citizens or subjects of the states
forming the Society of Nations; and

Whereas, these fundamental rights of national jurisprudence, name-
ly, the right to life, the right to liberty, the right to the pursuit of
happiness, the right to equality before the law, the right to property,
and the right to the observance thereof are, when stated in terms of
international law, the right of the nation to exist and to protect and
to conserve its existence; the right of independence and the freedom

o

+J. B. Scott, The American Institute of International Law: Its Declaration
of the Rights and Duties of Nations, p. 87: Commentary, pp. 89-104 (1916).
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xviii DECLARATION OF THE RIGHTS AND DUTIES OF NATIONS

tosdevelop itself without interference or control from other nations ;
th-e right of equality in law and before law; the right 1o territory
within defined boundaries and to exclusive jurisdiction therein; and
the right to the observance of these fundamental rights; and

Whereas, the rights and the duties of nations are, by virtue of
membership in the society thereof, to be exercised and performed
in accordance with the exigencies of their mutual Interdependence
expressed in the preamble to the Convention for the Pacific Settlement
of International Disputes of the First and Second Hague Peace Con-
ferences, recognizing the solidarity which unites the members of the
society of civilized nations

Therefore, the AMERICAN INSTITUTE OF INTERNATION-
AL LAW, at its first session, held in the City of Washington, in the
United States of America, on the sixth day of January, 1916, adopts
the following six articles, together with the commentary thereon, to
be known as its

Declaration of the Rights and Duties of Nations

I.  Every nation has the right to exist, and to protect and to con-
serve its existence; but this right neither implies the right nor justi-
fies the act of the state to protect itself or to conserve its existence
by the commission of unlawful acts against imnocent and unoffending
states.

II. Every nation has the right to independence in the sense that,
it has a right to the pursuit of happiness and is free to develop itself
without interference or control from other states. provided that in so
doing it does not interfere with or violate the rights of other states.

ITI. Every nation is in law and before law the equal of every
other nation belonging to the society of nations, and all nations have
the right to claim and, according to the Declaration of Independence
of the United States, “to assume, among the powers of the earth,
the separate and equal station to which the laws of nature and of na-
ture’s God entitle them.”

IV. Every nation has the right to territory within defined bound=
aries and to exercise exclusive jurisdiction over its territory, and all
persons whether native or foreign found therein.

V. Every nation entitled to a right by the law of nations is entitled
to have that right respected and protected by all other nations, for
right and duty are correlative, and the right of one is the duty of all -

to observe. _

VI. International law is at one and the same time both national 3
and international: national in the sense that it is the law of the land . :
and applicable as such to the decision of all questions involving‘ its %
principles; international in the sense that it is the law of the society %y

of nations and applicable as such to all questions between and among
the members of the society of nations involving its principles.

\
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DECLARATION

OF THE

INTERNATIONAL RIGHTS OF MAN

adopted by the Institut de Droit International at its
session of October 12, 1929, Briarcliff Lodge,
Briarcliff Manor, New York

The Institute of International Law,

Considering : .

That the juridical conscience of the civilized world demands the
recognition for the individual of rights preserved from all infringe-
ment on the part of the State;

That the declarations of rights, written into a large number of
constitutions and especially into the American and French Constitu-
tions of the end of the 18th century, are ordained not only for the
citizen, but for man;

That the Fourteenth Amendment of the Constitution of the United
States prescribes as follows: “* % * nor shall any State deprive
any person of life, liberty, or property, without due process of law,
nor deny to any person within its jurisdiction the equal protection
of the laws”;

That the Supreme Court of the United States has unanimously
decided that by the terms of this amendment it is applicable within
the jurisdiction of the United States "to every person without dis-
tinction of race, color or nationality, and that the equal protection
of the laws is a guarantee of the protection of equal laws”;

That it is important to extend to the entire world international
recognition of the rights of man;

PROCLAIMS:

1. It is the duty of every State to recognize the equal right of ev-
ery individual to life, liberty and property, and to accord to all within
its territory the full and entire protection of this right, without dis-
tinction as to nationality, sex, race, language, or religion.

IT. Tt is the duty of every State to recognize the right of every in-
dividual to the free practice, both public and private, of every faith,

_religion, or belief, provided that the said practice shall not be incom-
patible with public order and good morals.

X1X

* Digitized by Birzeit University Library



XX DECLARATION OF THE INTERNATIONAT, RIGHTS OF MAN

ITI. 1t is the duty of every State to recognize the right of every
individual both to the free use of the language of his choice and to
the teaching of such language.

IV. No motive based, directly or indirectly, on distinctions of sex,
race, language, or religion empowers States to refuse to any of their
nationals private and public rights, especially admission to establish-
ments of public instruction, and the exercise of the different economic
activities and of professions and industries.

V. The equality herein contemplated is not to be nominal, but ef-
fective. Tt excludes all discrimination, direct or indirect.

VI. Except for motives based upon its general legislation, no
State shall have the right to withdraw its nationality from those
whom, for reasons of sex. race. language, or religion, it should not
deprive of the guarantees contemplated in the preceding articles.
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