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FOREWORD

A week without some printed message about or from “The Land of Three
Faiths” 1s exceptional. During a recent month there appeared a book on
England in Palestine, a statistical work on economic resources of and develop-
ments in Palestine, an economic monograph on the Arab peasant, and a pam-
phlet on Arab-Jewish relations. Besides the regular and special Government
reports and the annual reports submitted to the Mandates Commission, there
have been a number of special reports of investigations made by His Majesty's
Government, such as the Shaw report on the August 1929 riots, the much crit-
icized Hope-Simpson report on economic conditions, and the special White
Papers on the British statement of its policy in Palestine, the Dead Sea con-
cessions, and the pipe-line concession granted the Iraq Petroleum Company.
Why then a special issue of Tue Ax~vans on Palestine?

Thus far, the so-called “open forum™ method of treating the problems of
Palestine has not been used. Practically all books, pamphlets, and articles,
with the possible exception of a number of agricultural economic monographs
of the Palestine Economic Society, have been written from some special point
of view. This volume of Tue AnNaLs attempts to present different views on
the same questions. The topies, the selection of contributors. and other ques-
tions raised in the preparation of the volume have been jointly decided by us as
special editors, one an Arab and the other a Jew. The inclusion of a number of
topics on which there exists a difference of opinion between the two communities
has made the treatment of these topics necessary from an “Arab” as well as
from a “Jewish” point of view, a procedure which may with some justification
be open to criticism. Some topics which are not of a controversial nature. such
as health, agricultural potentialities in Palestine, and so forth, have been dealt
v?ith by a single writer, either Arab, Jew, or Gentile, and from a strictly Pales-
tinian standpoint.

We are especially glad to be able to present articles on a number of problems
w:hmh, because they lack the dramatic features of real or imaginary racial con-
ﬂmts,ihave hitherto received little attention, such as educational questions, the
machinery of the Government, and the principles of the Arab Federation. We
have also tried to bring to the attention of the readers of THE ANNALS questions,
such as the terpretation of the Mandate and the commercial and industrial
developments of Palestine, which hitherto have been treated largely in books or
artml_es_ ntended for the specialist instead of for the intelligent géueral reader
who 1s interested in foreign cultures and relations. On two questions there are
no contributions. The religious problem has for obvious reasons not been dealt
with, and on the topic of the place of Palestine in the © imperialistic” scheme, no
specialist invited was willing to write. Certain problems have rightly’ or
wrongly beien given no consideration, either because of the lack of reliable data
the space limitations imposed, or our own difficulties in arriving at &ditﬂriai
agreements on certain topics to be included or manuscripts to be accepted.
ThTeElrE 1:::; z ;;b;ltnris if_u this vnlum? either reside in Palestipe or have been there.

Vp pecialized and first-hand knowledge and direct contact with the
problems they discuss. 1t is, of course, understood that the opinions expressed
by the_e:?ntributurs to this volume are their own, and that they do not represent
our opimions nor those of the organizations with which we are connected.

Hagrry ViTELES
Kuarm Torau
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Constitutional Aspects of the Mandate for Palestine
By S. D. MyRres, Jr.

I. GEnEsIS OF PALESTINE MANDATE

HE Mandate for Palestine 1s the

outgrowth of extensive negotiations
which began during the World War
and had as their object the settlement
of the Near Eastern question. First of
importance in the present connection
was the Sykes-Picot agreement of May
1916 between France and Great Brit-
ain. It divided Asia Minor into: a
“red” zone, including southern Meso-
potamia with Baghdad, to be adminis-
tered by the British; a “blue ” zone, em-
bracing Cilicia and a part of Syria and
central Anatolia, to be administered by
the French; and two areas between,
lettered “A” and “B” respectively, in
which the signatories were ** disposed to
recognize and protect an independent
Arab State or Confederation of Arab
States.” Finally, central Palestine
was to be placed under an international
administration, the form of which
should “be decided after consultation
with Russia, with the other Allies and
with the representatives of the Sherif of
Mececa.” 'This accord was essentially
imperialistic in nature. Its purpose
was to insure the claims of Great
Britain and France in the region, while
giving at least a partial recognition to
the demands of Arab leaders for inde-
pendence from Turkey.

Since 1908, when the Young Turks
began their policy of centralization and
“ottomization,”” the Arabs of both
Syria and the Peninsula had been in-
creasingly restive. In 1913, Hussein,
Sherif of Mecca, sent envoys to Lord
Kitchener, British High Commissioner
i Egypt, protesting against the acts
of the Constantinople Government.

During the following year, when hos-
tilities between Great Britain and Tur-
key were imminent, Kitchener and his
staff determined, if possible, to turn
the Arabs against their rulers. Con-
versations were accordingly opened
with Abdullah, second son and repre-
sentative of Hussein, which led to the
assurance that the Sherif would not aid
the Turks. Pledges of a similar nature
were secured by the Government of
India and the Aden Admmistration
from other Arab chiefs.

In August 1915 began the now fa-
mous correspondence between Hussein
and Sir Henry McMahon, which be-
came the basis of an Anglo-Arab al-

‘liance continuing throughout the War.

In return for military aid, Great Brit-
ain agreed in general to the Shenif's
plan for an independent Arabia, but
stated that “The districts of Mersina
and Alexandretta and the portions of
Syria lying to the west of the districts
of Damascus, Hama, Homs, and
Aleppo cannot be said to be purely
Arab, and should be excluded from the
proposed limits and boundaries.”
Whether or not Palestine was to be-
come a part of the projected Arab
State, in spite of the provisions of the
Sykes-Picot agreement that it should
be internationalized, has aroused much
discussion. Arab leaders in the coun-
try insist that it was to be included;

Mthe British Government denies the

]
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claim. Since the correspondence has
never been published in full, it is im-
possible to arrive at an exact conclu-
sion in the matter.

ACTIVITIES OF THE ZIONISTS
The exigencies of war led the Allied

g "
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Powers to further commitments—in
this instance, to world Jewry. The
Zionist Organization, founded by Theo-
dor Herzl in 1897, had for its essential
aim the creation for the Jewish people
of “a home in Palestine secured by
public law.” Only slight headway,
however, had been made toward the
realization of this object. As the War
progressed, certain English Zionists led
by Dr. Chaim Welzmann, Reader in
Chemistry in Manchester University,
recalling the traditional friendship of
Great Britain for the Jews and reason-
ing that the Allies would welcome their
good will and financial support, began
mformal negotiations with members of
the Government.

By February 1917 the way had been
prepared for a formal meeting with Sir
Mark Sykes of the British Foreign
Office. Soon thereafter, Mr. Nahum
Sokolow, representative of the Zionist
Organization, opened discussion with
the French and Italian Governments.
In July, the Zionists submitted a mem-
orandum to the British Cabinet, sug-
gesting the formula to be used in an
official pronouncement of sympathy
for their cause. It stated that His
Majesty’s Government accepted the
principle that Palestine should be rec-
ognized as the national home of the
Jewish people, and that the means of
achieving this end should be internal
autonomy for the Jewish nationality in
Palestine, freedom of immigration for
Jews, and the establishment of a Jew-
ish colonizing corporation for the re-
settlement and the economic develop-
ment of the country. But owing to
protests from prominent Jews opposed
to the Zionist idea, and because also of
the need to protect Arab rights in the
territory, the draft was amended by
the Government. |

After the lapse of some time, the
well-known Balfour Declaration was
issued. It was in the form of a letter

** Digitized by Birzeit University Library

from Balfour to Lord Rothschild,
dated November 2, 1917, in which it
was said:

His Majesty’s Government view with
favor the establishment in Palestine of a
National Home for the Jewish people, and
will use their best endeavors to facilitate
the achievement of this object, it being
clearly understood that nothing shall be
done which may prejudice the civil and re.
ligious rights of existing non-Jewish com.-
munities in Palestine, or the rights and

political status enjoyed by the Jews in any
other country.

GOVERNMENTAL DISPOSITION OF
PALESTINE

With the termination of the War in
their favor, the Allied Powers were
confronted with the responsibility of
determining the governmental régime
to be established in Palestine. The
first step in this direction was taken by
the Paris Peace Conference the latter
part of January 1919, when the deci-
sion was reached to sever the territory
from the Ottoman Empire and to
place it, along with other regions
formerly held by Germany and Turkey,
under mandate.

A system of international admin-
Istration, proposed by General Smuts
of South Africa and indorsed by Presi-
dent Wilson, was established by Article
22 of the League Covenant, which was
to be incorporated into the peace trea-
ties. During the month of February, the
Conference heard the representations
of Feisal, speaking for his father, Hus-
sein, who favored an Arab federa-
tion in the regions predominantly of
Arab population, and the claims of
the Zionists, led by Weizmann, who
wanted to develop an essentially Jew-
ish Palestine. No decision, however,
was reached on this and other issues:
further negotiations were required to
arrive at an agreement.

The San Remo Conference of April
1920 allocated Palestine to Great
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Britain as a mandate, subject to the
concluson of the treaty of peace with
Turkey. The Treaty of Sévres in Ar-
ticles 94-97 duly provided for the
transfer of the territory and the estab-
lishment of the mandates system, but
its non-ratification on account of the
Turkish national movement caused
further delay. It was not until the
Treaty of Lausanne was signed in July
1923 that the formal relinquishment re-
quired of Turkey was secured.

A task giving rise to additional diffi-
culties was the adoption of the Man-
date under which Palestine was to be
administered. The drafting of this
document had been left to Great Brit-
ain, the mandatory power, but the ap-
proval of the League Council was nec-
essary before it could go into effect.
Various obstacles were raised by the
United States, Italy, and France, post-
poning its confirmation by the League
until July 1922. The British had pre-
viously occupied the country, setting up
a military administration in the south-
ern part as early as 1917. On July 1,
1920 the civil administration, with Sir
Herbert Samuel as High Commissioner,
came into existence.

Thus by a very complicated process,
the juridical basis of the Palestine
Mandate was laid down. For all prac-
tical purposes, the Palestine Constitu-
tion, which has international as well as
strictly local aspeets, consists of three
instruments: Article 22 of the League
Covenant, which sets out certain gen-
eral principles underlying the mandates
system; the Mandate proper, which
contains more particular provisions
concerning the obligations of the man-
datory power; and the Order in Coun-
cil of 1922, as amended 1n 1923, which
deals principally with local adminis-
trative authority and its exercise.
These instruments must be considered
as a whole and in relation to one an-
other. For convenience, their provi-

t% Digitized by Birzeit University Library

sions may be analyzed under three
headings: (1) with respect to the man-
dated territory and its inhabitants;
(2) with respect to the League of Na-
tions and its members; and (3) with
respect to the Jews by reason of the
provision for the Jewish national

home.

II. Provisions RELATING TO
PALESTINE AND ITs INHABITANTS

Article 22 of the League Covenant
states that the well-being and develop-
ment of the peoples to be placed under
mandate form a sacred trust of civiliza-
tion, and that the most practical
method of giving effect to this princi-
ple is to intrust their tutelage to ad-
vanced nations which can best accept
the responsibility. It adds that * Cer-
tain communities formerly belonging
to the Turkish Empire have reached a
stage of development where their ex-
istence as independent nations can be
provisionally recognmized subject to the
rendering of administrative advice and
assistance by a Mandatory until such
time as they are able to stand alone.”

In accepting the mandate for Pales-
tine, Great Britain assumed obliga-
tions of a dual nature, in part negative
and in part positive. On the one hand,
it may not assimilate the territory and
its inhabitants as its possession; on the
other hand, it 1s required to administer
the country and to insure the well-
being and development, both social and
political, of the people thereof.

Palestine 1s not a British colony; it is
iIn a position of semi-independence.
Though not a state in the full sense of
the word, it is in the process of becom-
ing such, possessing at present most of
the necessary elements of statehood—
territory, population, and public au-
thority. It may be described as an
infant state under the guardianship of
the Mandatory. It is governed not by
the authority of Parliament but by that

4"



4 THE ANNALS OF THE AMERICAN ACADEMY

of the Crown under the British Forei on
Jurisdiction Act of 1890—an arrange-
ment which emphasizes its separateness
from the home government.

The permanent inhabitants of Pales-
tine are not British nationals, but are
citizens of their own country. The
treaties of Sévres and Lausanne in

Articles 123 and 30, respectively, stipu--

lated that Turkish subjects resident in
the areas detached from that power
should ipso facto become the nationals
of the states to which such areas were
transferred, the term ‘““states” in this
instance referring to the mandated ter-
ritories. Furthermore, Article 7 of the
Mandate called for the enactment of a
nationality law; in accordance there-
with, the Palestine Citizenship Order
iIn Council of 1925 was promulgated,
contamning regulations with respect to
Palestine nationality, which can be
acquired by birth, marriage, or nat-
uralization.

Several other considerations indicate
the special position of the territory.
For example, it is not bound auto-
matically by treaties and conventions
entered into by Great Britain. Ordi-
narily, international agreements of a
mother country are binding as a mat-
ter of course on her colonies unless the
latter are specifically exempted by the
terms of the agreements. The con-
trary 1s true in the present case: Pales-
tine is held to British commitments
only if 1t is specifically named therein.

The principle of distinet status for
the mandated territory likewise ex-
tends into the fiscal field. In keeping
with the spirit of Article 22 of the
Covenant, the Mandates Commission,
duly seconded by the League Council,
has concluded that while a mandated
territory may be expected to pay its
way, it may not be burdened with ob-
ligations not directly connected with
its own administration. A separate
budget is maintained for Palestine, all

*& Digitized by Birzeit University Library

revenues being ecredited to the loeal

account and all expenditures going for
local purposes.

An additional indication of the line
dividing Great Britain from the terri-
tory 1s found in the distinction fre-
quently made in the Mandate between
the mandatory power and the Admin-
istration. It is regarded by some stu-
dents as the first step toward complete
separation of the two, the local Ad-
ministration forming the basis of the

future independent Government of
Palestine.

BRITISH ADMINISTRATION IN
PALBESTINE

Among the positive obligations im-
posed by the Mandate, the first is that
of governing the territory. Article 1
states that “The Mandatory shall have
full powers of legislation and of admin-
istration, save as they may be limited
by the terms of this mandate.” In the
conduct of local affairs, the British
follow precedents and methods applied
in their Crown colonies, with such
adaptations as Palestine conditions re-
quire. Administrative functions are
discharged in the name of the King
through the Colonial Office.

The representative of the Crown
in the country is the High Commis-
sioner. In the exercise of executive
powers, which are conferred by the
Palestine Order in Council and by Let-
ters Patent, he acts in conjunction with
an Executive Council, constituted in
accordance with instructions received
from London. Thisbody, which serves
in an advisory capacity, at present con-
sists of the Chief Secretary, the At-
torney-General, the Treasurer, and
the Director of Development. Leg-
1slative authority likewise resides in
the High Commissioner, but he con-
fers with an Advisory Council before
promulgating ordinances. This Coun-
cil was originally composed equally of
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official and nonofficial members. Of
the latter, four were Moslems, three
Christians, and three Jews.

In 1928, efforts were made to insti-
tute a Legislative Council, twelve of
whose twentyv-two members were to be
popularly elected. Owing, however,
to a boycott of the Arab population,
the plan could not be carried out. The
Advisory Council was revived, but
Arab leaders refused to serve on it. [t
was therefore constituted this time, as
it remains today, entirely of ofhcial
members. It consists of heads of de-
partments and the two Distriect Com-
missioners, and acts under the presi-
dency of the High Commissioner.

The judicial authority, resting on
Article 9 of the Mandate and Part V of
the Order in Council, 1s exercised
through a hierarchy of tribunals, rang-
ing from the Magistrate Courts in each
district and subdistriet to the Supreme
Court. In addition are courts con-
cerned with land questions and tribal
affairs. Moslem, Jewish, and Chris-
tian religious tribunals exercise juris-
diction 1 matters relating to the
personal status of their respective
communities. In the more important
cases, appeal lies to the Judicial Com-
mittee of the Privy Council in London.
Ottoman law is applied in Palestine, as
amended or supplemented by local

ordinances and British Orders in
Counecil.

The Mandate, in Article 17, implies
the duty to preserve peace and order in
the territory by the organization of
necessary armed forces. Disturbed
conditions have sometimes made the
discharge of this obligation difficult.
Whether the Administration has done
all that is reasonably required of it is a
controversial subject, as shown by the
conflicting conclusions of the Shaw
Commission and the Mandates Com-
mission following the riots of 1929.

By Article 5 the Mandatory is charged

** Digitized by Birzeit University Library

with guaranteeing the territorial In-
tegrity of Palestine, while Article 12
enjoins 1t to give diplomatic and con-
sular protection to Palestinians abroad.

Article 2, in conformity with the
League Covenant, calls for the develop-
ment of self-gcoverning institutions,
but 1t has not yet been possible to de-
vise a scheme of representation meet-
ing the demands of both Arabs and
Jews and commanding British support.
Some progress, however, has been
made In developing communal au-
tonomy and local political organs with
limited powers. The Jewish popula-
tion has taken advantage of the op-
portunity afforded by the Admimistra-
tion to organize itself into a community
with an elected Assembly having con-
trol over matters of peculiar interest to
Jewish residents. Discussion 1s still
proceeding with respect to the estab-
lishment of a similar Assembly for the
Moslem community. Elected coun-
cils in the towns and villages discharge
a number of municipal functions.

COMMUNITY REGULATIONS

Article 2 also makes the Mandatory
responsible for safegnarding the ecivil
and religious rights of all inhabitants of
Palestine, regardless of race and re-
ligion. Article 15 insures complete
freedom of conscience and worship,
subject only to the maintenance of
public order and morals, and forbids
disecrimination between the inhabitants
of the territory on the ground of race,
religion, or language. An interesting

judgment—17he Attorney General .
Abraham Altshuler—was rendered by

the Supreme Court of Palestine on this
clause. A by-law had been passed by
the Local Council of Tel-Aviv (Jewish)
forbidding the opening of shops on the
Sabbath, but excluding Moslems and
Christians from the restriction. The
Court, in a divided decision, eoncluded
that the act discriminated against the

a?
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Jewish population and was therefore
null and void under the Mandate.

When the Jewish Community Regu-
lations were being framed, the ultra-
orthodox group complained that one of
the provisions would restrict liberty of
conscience and worship and would en-
danger religious autonomy of the

minority as guaranteed by Article 83 of -

the Order in Council. Their protests
led the Government, on the recom-
mendation of the Mandates Commis-
sion, to adopt suitable amendments.
Paragraph 2 of Article 15 of the
Mandate permits each community to
maintain separate schools for the edu-
cation of its members in their own
language, subject to such educational
requirements of a general nature as
the Administration may impose. The

Jews in particular have availed them-
selves of this privilege, having their
own distinet school system, which ex-
tends from the kindergarten to the
university. Article 22 makes English,
Arabie, and Hebrew the official lan-
guages of the country.

Article 23 states that “the Adminis-
tration of Palestine shall recognize the
holy days of the respective communi-
ties in Palestine as legal days of rest for
the members of such communities.”
The country therefore has three Sab-
bath days—Friday for the Moslems,

Saturday for the Jews, and Sunday for
the Christians.

III. Provisions RELATING TO THE
LEAGUE AND ITs MEMBERS

Palestine is of international interest
for several reasons: first, on account of
its Holy Places; second, for its antiqui-
ties; third, for economic reasons: and,
finally, as a trust being carried out
under the auspices of the League of
Nations. |

The Mandate, in Article 18, places
upon the Mandatory all responsibility
in connection with the Holy Places and

** Digitized by Birzeit University Library

religious buildings or sites. Free ac-
cess thereto and the free exercise of
worship in connection therewith are to
be guaranteed. Article 14 provides
for the appointment by the Mandatory,
with the approval of the League Coun-
cil, of a special commission to define
and determine rights and claims relat-
ing to the Holy Places and to the differ-
ent religious communities in Palestine.
On account of the inability of the in-
terested states to agree upon the com-
position and the powers of this body, it
has never come into existence. How-
ever, the controversies between Jews
and Arabs over the Wailing Wall,
which led to the disturbances of August
1929, caused the British Government,
with consent of the League Council, to
appoint a special ad hoe commission of
three non-British nationals to hear evi-
dence presented by the interested
parties and make regulations governing

the use of property. Its report was
rendered in December 1930.

The antiquities of Palestine may be
considered a heritage of all nations,
particularly of those whose religious

and secular history is closely connected
with the country. Article 21 of the
Mandate therefore provides for the
enactment of an antiquities law; for-
bids the disposition of antiquities, ex-
cept with the consent of a competent
Department to be created; prohibits
exportation without license from the
Department; establishes penalties for
the destruction or the damaging of
antiquities; and in general regulates
excavations. In conformity with this
Article, an ordinance has been promul-
gated dealing with the subject in detail.
A Department of Antiquities has been
created with a director, who is advised
by an archaological board.

By Article 18 of the Mandate, the
Government is required to see that
there is no diserimination against the
nationals of any state member of the
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League in matters of taxation, com-
merce, or navigation, or in the exercise
of industry and commerce, or in the
treatment of civil vessels or aircraft.
Likewise, 1t must see that there 1s no
diserimination against goods originat-
ing in or destined to any state member,
and that there 18 freedom of transit
under equitable conditions across the
mandated area. The Administration,
however, may impose such taxation
and custom duties as it considers neces-
sary and take such steps as it thinks
best to promote the development of the
natural resources of the country and
safeguard the interests of the popula-
tion. It may also conclude special
customs agreements with any state,
the territory of which in 1914 was
wholly included in Asiatic Turkey or
Arabia.

The open-door policy i1s thus not
fully applicable to Palestine, but
economic and commercial equality is
fairly assured. With practically no ex-
ceptions, the diseriminations which
exist are made in the interest not of the
mandatory power but of Palestine it-
self, and for this reason appear to be
justified. However, the recent grant
of a pipe-line concession to the Iraq
Petroleum Company has raised doubts
in the minds of certain members of the
Mandates Commission. The case is
now pending before the League.

According to the League Covenant,
the territory and the inhabitants of
Palestine constitute a trust which is
being discharged on behalf of civiliza-
tion. Great Britain and the League
act jointly as guardians of the ward
placed in their charge. As already
indicated, administrative authority
vests immediately in the mandatory
power, but it is in turn accountable to
the League for the proper fulfillment of
its commitments.

Five League organs are concerned
with the task of supervision. The
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Assembly exercises a certain indirect
control by reason of its authority under
Article 3 of the Covenant to deal with
any matter within the sphere of action
of the League. It serves essentially to
focus public opinion on mandate ques-
tions and to secure the observance of
obligations by means of discussion and
publicity. The Permanent Mandates
Commission, a technical, nonpartisan
body of eleven members, examines the
annual reports of the Mandatory, hears
the statements of its official representa-
tives, and advises the Council concern-
ing the way the Mandate 1s being
carrted out. The Council officially
determines the attitude of the League
respecting the administration of the
territory. Annual reports of the Man-
datory are addressed to it, and all
recommendations to the Government
are made 1n its name and under its au-
thority. The League Secretariat, par-
ticularly the Mandates Section, carries
on important routine work. The Per-
manent Court of International Justice
interprets the mandate when cases are
referred to it, and may give advisory
opinions to the Council.

FUNCTIONS PERFORMED BY THE
LEAGUE!

Through these organs, the League
performs three functions. The first
respects the drafting and termination
of the Mandate, the second concerns its
interpretation, and the third relates to
the supervision of administration. In
the Council was placed the authority of
drafting the Mandate or of confirming
the instrument submitted by the Man-
datory. For the sake of convenience,
it followed the latter procedure. Ac-

cording to Article 27 of the Mandate,
the Council’s consent is required for
any modification of the provisions
thereof. This is regarded necessary
not only to insure the stability of the
system, but also to guarantee the rights

o ¥
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ol all member states of the League and
the full discharge of the obligations
mmposed on the Mandatory. As Pro-
vided in Article 28, the Mandate may
be terminated only after the Council
has made arrangements to safeguard all
rights in respect to the Holy Places and
to honor the financial obligations
legitimately incurred by the Govern-
ment of Palestine. The action recently
taken toward admitting Iraq to full
statehood indicates that the Council

may impose such additional conditions
as circumstances require.

The Mandate is interpreted by the
Permanent Mandates Commission, the
Council, and the Permanent Court of
International Justice. The Commis-
sion and the Council acting together,
with the Commission taking the initia-
tive, are, through their decisions.
gradually building up a body of
precedents and principles giving mean-
ing and foree to the provisions of Arti-
cle 22 of the Covenant, and to the
Mandate. In the seventeenth report
of the Commission, duly confirmed by
the Council, a striking example of in-
terpretation occurred. The duties of
Great Britain in Palestine, in respect to
both social and political phases, were
set out rather fully. Article 26 of the
Mandate provides that in the event of
a dispute between the Mandatory and
another member of the League over the
interpretation of the Mandate, which
cannot be settled by direct negotia-
tions, it is to be submitted to the Per-
manent Court for a legal decision.
The jurisdiction of the Court over the
Mandatory, acting in its capacity as
such, 1s thus compulsory. It extends
to disputant states and not to in-
dividuals. In the Mavromatis case,
however, the Court held that a state
(Greece) could present the claims of
one of its subjects against the man-
datory power and secure relief on his

behalf.
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The raison d’étre of League action
regarding mandates is the supervision
of administration, which is carried on
chiefly by the Mandates Commission.
with the aid and support of the Council
and the Assembly. Contacts between
the League and Great Britain are
maintained by means of annual reports
submitted by the Mandatory. Peti-
tions from responsible individuals or
assoclations within or without the
territory may be used to lodge com-
plaints against the Government. Both
reports and petitions are regularly
examined by the Mandates Commis-
sion 1n the presence of a representative
of the mandatory power, who is com-
monly a ranking official. - He gives
additional information required by the
Commission and defends the policy
followed by the Palestine Administra-
tion. Petitioners may not appear be-
fore the Commission, but its members
may hear them privately. The Com-
mission’s conclusions and recommenda-
tions are presented to the Council in
the form of a report, which is trans-
mitted, with such changes as the Coun-
cil may make, to the Mandatory.

For the most part, the surveillance
exercised by the League has been of a
general nature. It has wisely chosen
to collaborate with the Administration
rather than to attempt direct control
of local affairs. Nevertheless, in cer-
tain cases it has taken a firm position
concerning the duties which the Man-
datory is pledged to perform. Thus,
after the Palestine riots of 1929, the
League, acting through the Mandates
Commission, conducted an intensive
mquiry which led it to eriticize the
British Government for its failure to
deal more effectively with the situation.
The recommendations made by the
League in this instance are doubtless
responsible in a large measure for the
development policy which is now being
undertaken in the country.
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IV. Provisions RELATING TO THE
Jewisa NatioNnarn HoME

By recognizing the right of the
Jewish people to a national home in
Palestine, the Mandate gave effect to a
theory which had long been developing.
Since the French Revolution, it was
increasingly felt that each nationality
should be accorded an independent
status. The World War, by releasing
liberal theories of self-determination,
greatly stimulated the movement in
this direction. Among other questions
confronting the Peace Conlerence was
the position of the Jews, who had long
suffered from disabilities and diserimi-
nations, especially in Central and
Eastern Europe. One means of grant-
ing them relief was by treaties protect-
ing minorities; another was by extend-
ing to them special privileges 1n
Palestine.

The preamble of the Mandate men-
fions “the historical connection of the
Jewish people with Palestine™ as a
fundamental reason for the reconstitu-
tion of their national home in the
territory. It has been argued that
this phrase recognizes that the foreible
dispersions of the Jews from their
native country did not extinguish their
claim to it, and that the acknowledg-
ment of their unbroken claim is an
effort to correct one of the wrongs of
history. But while the phrase may
tend to explain the motives which led
to the granting of the national home,
it should not receive undue emphasis.
It 1s, 1n fact, a somewhat weak substi-
tute for the formula proposed by
Zionist leaders when they asked that
the “historical title” of the Jews to
Palestine should be recognized. Even
so, the British Government has indi-
cated that the words used have special
significance. The 1922 interpretation
of the Mandate by the Colonial Office
stated:
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But in order that this [the Jewish] com-
munity should have the best prospect of
free development and provide a full oppor-
tunity for the Jewish people to display its
capacities, it is essential that it should know
that it 1s in Palestine as of right and not on
sufferance. That 1s the reason why 1t 1s
necessary that the existence of a Jewish
National Home i Palestine should be mmter-
nationally guaranteed, and that it should
be formally recognized to rest upon ancient
historic connection.

MEANING OF ‘“NATIONAL HOME"

But what i1s meant by the term “na-
tional home™? As a juridical concept,
1t 1s quite novel and finds no counter-
part in international law. To be sure,
reference was made at the Peace Con-
ference to a possible national home for
the Armenians, but it was to be estab-
lished within a region already held by
the Armenian people; whereas the
Jewish national home is being created
in a territory largely occupied by
another race. The uniqueness of the
idea has been pointed out by a leading
authority, Mr. Norman Bentwich, who
has concluded that “a national home
connotes a territory in which a people,
without receiving the rights of political
sovereignty, has nevertheless a recog-
nized legal position and receives the
opportunity of developing its moral,
social and intellectual i1deals.”

The notion seems to have originated
with the Zionist Congress of 1897,
which favored the creation in Palestine
of a home for the Jewish people guar-
anteed by public law. The negotia-
tions which resulted in the Balfour
Declaration throw some light on the
meanming of the term. While the
Zionists 1nsisted that Palestine should
be assigned “as the national home of
the Jewish people,” the Government
changed the words to read, ‘“the es-
tablishment in Palestine of a National
Home for the Jewish people.” Both
in the Balfour Declaration and in the

»
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Mandate, it was provided that nothing
should be done to “prejudice the civil
and religious rights of existing non-
Jewish communities in Palestine.”” In
1922 the British Colonial Office issued
a statement, to which reference has
been made, setting forth its interpreta-
tion of the rights to which the Jews are
entitled under the Mandate.
interpretation has been repeatedly
reaflirmed and is substantially followed
today. It explained that His Majes-
ty’s Government did not accept the
view that Palestine was to become
wholly Jewish; there would be no sub-
ordination of the Arab population.,
language, or culture. It was not con-
templated that Palestine in its entirety
should be converted into a Jewish na-
tional home, but that such a national
home should be founded in Palestine.
The matter was summarized as follows:

When 1t 1s asked what is meant by the
development of the Jewish National Home
in Palestine, it may be answered that it is
not the imposition of a Jewish nationality
upon the inhabitants of Palestine as a
whole, but the further development of the
existing Jewish community, with the assist-
ance of Jews in other parts of the world,
in order that it may become a center in
which the Jewish people as a whole may
take, on grounds of religion and race, an
interest and a pride.

ESTABLISHMENT OF NATIONAL HOME

Several provisions of the Palestine
Mandate relate to the Jewish national
home. Article 2 makes the Man-
datory responsible for its establishment
according to the terms of the Balfour
Declaration, which are included in the
preamble of the Mandate. Article 4
provides for a Jewish agency, which is
to be recognized as a public body for
the purpose of advising and coperat-
ing with the Administration of Palestine
in questions affecting the establishment
of the national home and the interests
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This-

of the Jewish population. The Zionist
Organization originally served in that
capacity, but in 1929 an enlarged
agency was created by the Jews, in-
cluding both Zionists and non-Zionists.
According to Article 6 of the Mandate,
the Administration of Palestine, while
insuring the rights and position of other
sections of the population, is required
to facilitate Jewish immigration and to
encourage the close settlement of the
Jews on the land, including state lands
and waste lands not required for public
purposes. Article 7 obligates the Ad-
ministration to enact a nationality law
and to devise provisions facilitating the
acquisition of Palestine citizenship by
Jews who take up their permanent
residence in Palestine.

Section 2 of Article 11 states that the
Administration may arrange with the
Jewish agency to construct or operate,
upon fair and equitable terms, any
public works and services, and to
utilize and develop any of the resources
of the country, in so far as those mat-
ters are not undertaken by the Ad-
ministration. Any such arrangements,
however, must provide that no profits
distributed by the agency directly or
indirectly shall exceed a reasonable
rate of interest on the capital invested:
any additional profits must be utilized
for the benefit of the country in a man-
ner approved by the Administration.
As yet, no agreements of the character
mentioned have been made. Finally,
Article 25 permits the Mandatory to
exclude the provisions of the Jewish
national home from the territories east
of the Jordan River. The region has
been accordingly set aside for the Arab
inhabitants.

AMBIGUITY OF THE MANDATE

The application of the Mandate, es-
pecially the parts relating to the Jewish
national home, has been beset by
grave difficulties. The conflict of the
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Jewish and Arab races in the country
has placed an unusual strain on the
constitutional system. Unfortunately,
the Mandate is not free from ambiguity;
certain of its clauses are all but incon-
sistent. The High Court of Palestine
was at least partially correct in refer-
ring to it as “a political and not a legal
document . . . likely to contain the
expression of good intentions which are
more easy to write than to read.”
Article 2, for example, calls for the es-
tablishment of the Jewish national
home, the development of self-govern-
ing institutions, and the safeguarding
of civil and religious rights of all in-
habitants. Again, Article 6 provides
that while insuring the rights and posi-
tion of other sections of the population,
the Mandatory is to facilitate Jewish
immigration under sumitable conditions
and to encourage close settlement on
the land.

It has not been an easy task to
reconcile all these provisions so that
they may be carried out concurrently.

Their wording has supplied the Jews
with arguments to the effect that the
creation of their national home 1s of
paramount importance; 1t has enabled
the Arabs to contend that their inter-
ests come first: it has furnished the
British with a constitutional basis for
their so-called “dual policy,” which
has given satisfaction to neither group.
Attempts have recently been made by
the Mandates Commission, by Lord
Passfield, and by Mr. Ramsay Mac-
Donald to give interpretations which
will meet the just demands of all
parties, Such efforts, however, have
not been entirely successful.

The 1ssues in Palestine are deep-
seated. While they frequently mas-
querade behind legal phrases, they are
in reality social and political in charae-
ter. An understanding of the Pales-
tine problem thus requires more than a
knowledge of the Constitution. The
basic questions confronting the terri-
tory and its people will be discussed by
other contributors to this volume.

Dr. S. D. Myres, Jr., i1s Associate Professor in
the Arnold School of Government of Southern Methodist
Unwersity. He has wrillen various monographs on
witernational affairs, including ** The Permanent Man-
dates Commission and the Admanistration of M andates™
and *“ Community Development in Palestine.”” He is
a member of the bar of the Supreme Court of Texas
and of the American Society of International Law.
As a Fellow of the Social Science Research Council,
ke spent the year 1930-31 in Europe and the Near
East studying the mandates question.
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The Balfour Declaration

By Aount BEy Aspur Hapr

fl"-HE nineteenth century and the
first decade of the twentieth

witnessed the spectacle of a pack of.

hungry European wolves gnawing
steadily at the vitals of an impov-
erished and a decadent Turkey.
France despoiled the Turkish Empire
of Algeria and Tunis; Italy, with one
fell swoop, coolly appropriated Tripoli
in 1912; and Great Britain occupied
Egypt in 1882 and annexed it in 1914.
Bulgaria, moreover, and later Serbia.,
Greece, and Montenegro, severed their
connection with and declared their in-
dependence of the Turks. Not to be
outdone by its neighbors, Austria-
Hungary seized Bosnia and Herce-
govina only a few years before the
Great War.

Thus, from about 1800 to 1914,
Turkey was being continually led to
the slaughter and came within an ace
of being sacrificed on the altar of
European greed. It was only inter-
national rivalry and the ever-present
jealousy that kept the Sick Man of
Europe from being devoured by his
voracious neighbors.

Two causes were responsible for this
helpless condition of Turkey, viz.: (1)
its administration, which was based on
the absolute authority of the Sultan.
whose chief aim was to maintain it:
and (2) the absence of a bond of loy-
alty on the part of the several dis-
gruntled races within the empire, to
their rulers.

ArAB NATtoNALIsST MOVEMENT

The Arabs were more loyal to the
Turks than were the other subject
races, on account of their common re-
ligion. Strong as it was, however, this
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religious sentiment could not with-
stand the fire of Arab nationalism
which began to be strongly felt a short
time before the outbreak of the Great
War. At that time, Arab leaders were
organizing a serious nationalist move-
ment which grew and spread as time
went on. It found open and public
expression in the Arab Congress which
was held in Paris in 1911 with dele-
gates from all parts of the Arabic-
speaking world, then under Turkish
domination, as well as from Europe
and America. The Congress reviewed
the political situation in Turkey with
special reference to Arab rights. TIts
meetings were attended by Frenchmen
who were eminent in public life, and
the discussions were reported in the
foremost journals in Europe and
America. The result was that Turkey
woke up from its long slumber and
came to the realization that it might
have to face an extensive and well-
organized movement, the object of
which was to give the Arab his former
position of political ascendancy in the
Near East. To avoid such a possi-
bility, Turkish statesmen hastened to
mend matters and made attempts to
reconcile Arab leaders.-

At this juncture it may be apropos
to point out what share the Arabs had
in Turkish government. In the first
place, they had their representatives
in the Parliament at Constantinople.
They were represented in both the
lower and the upper chambers. - Arabs
were found in the Sultan’s cabinet, in
high administrative posts such as a
vali (governor of a province), and in
minor positions of responsibility.
These officials were appointed in
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Arab and non-Arab territory. Worthy
of note was the award of the post of
prime minister n 1909 to the Arab
Mahmud Shawkat DPasha. Besides
participation in the central govern-
ment, the Arabs had considerable share
in the admimistration of their local
communities, whether they were pro-
vincial or municipal. Thus it 18 seen
that the Arabs under Turkish rule
enjoyed a measure of internal auton-
omy and did not feel that they were
under the oppression of a foreign yoke.
The only exception may have been the
matter of language, as the Arabs spoke
Arabic and the Turks spoke Turkish.

Liberal as this participation of the
Arabs in Turkish administration may
seem, 1t did not wholly satisfy their
aspirations when they pondered over
their glorious past. To a race that
once dominated the Near East includ-
img the Turks themselves, North
Africa, and Spain, this autonomy
seemed but a pittance and a mockery.
What the Arabs desired was political
independence and complete freedom
from Turkish controi. The outbreak
of the Great War found them in this
mood. They took advantage of the
conflagration in Europe, redoubled
their energies, consolidated their
forces, and made a grim resolve to at-
tack the Turks and wrest their full
liberty from them. The Turks, how-
ever, were aware of these designs on
the part of the Arabs, and dispatched
the “butcher” Jamal Pasha to Syria
in order to nip the revolt in the bud
and keep Arab lands within the Em-
pire. He maugurated his infamous
réegime as General of the Fourth Army
Corps and dictator in Syria and Pales-
tine by proclaiming martial law, by
sending Arab leaders to the gallows set
up for them in the public squares of
Beirut and Damascus, and by deport-
ing their families to the interior of
Anatolia. Byv such harsh measures
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Jamal Pasha thought he would make
an end of all Arab nationalism.

Tae ProrosedD ARAB STATE

In 1915 the Turks suspected but lit-
tle of the negotiations which were go-
ing on between the Shernf Hussein of

Mecca and Sir Henry McMahon, the
British High Commissioner in Egypt.

The plan was for the Arabs to join
the Allies in their campaign of driving
the Turks out of Palestine, Syria, and
Arabia. For their cooOperation the
Arabs were to secure British assistance
and recognition of an independent
Arab State. It is quite clear from the
Sherif’s letter of July 14, 1915 to Sir
Henry McMahon that the Arab State
under discussion was not to include
Hejaz only, but all Arabic-speaking
territory 1 the Near East, which
naturally meant Palestine.

The boundaries were to run as fol-
lows: on the north by Mersina-Adana
up to the thirty-seventh degree of lati-
tude, on which degree fall Birejih,
Urfa, Mardin, Midiat, Omadiat, and
Jehira, as far as the borders of Persia:
on the east by the frontiers of Persia
up to the Gulf of Basra; on the south
by the Indian Ocean, with the excep-
tion of the Colony of Aden: on the
west by the Red Sea and the Mediter-
ranean Sea up to Mersina. On Oecto-
ber 24, 1915 and on behalf of the
British Government, Sir Henry Me-
Mahon accepted these boundaries
with the exception of the two distriets
of Mersina and Alexandretta plus some
of the territory to the west of the dis-
tricts of Damascus, Hama, Homs, and
Aleppo. The reasons for this excep-
tion of an Arabic-speaking country
were French interests in these parts
and the claim that the people were
not purely Arab.

In order to save precious time and
to seize the opportune moment for
launching the attack on the Turkish

a "
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forces, King Hussein accepted in
principal Great Britain’s pledge for
the establishment of an independent
Arab Kingdom with the above-
mentioned frontiers, and left the dis-
puted points for future settlement.
Accordingly, the Arabs declared war
on Turkey, joined the Allies, and
played an important rdle in freeing
their country from Turkish rule. For
verification of this statement one is

referred to the utterance of General
Allenby himself.

CONTRADICTORY AGREEMENTS

Unfortunately, however, Great Brit-
ain did not attach any great weight
to her promise to the Arabs: for be-
fore the ink of the Hussein-McMahon
negotiations was dry, Mark Sykes
signed on her behalf an agreement
with France, generally called the
Sykes-Picot treaty, which excluded
Palestine from the proposed Arab
State and placed it under an inter-
national administration. The strip of
coast near Haifa and Acre was to be
under British influence. This treaty
was signed in March 1916 and was
ratified by Sir Edward Grey and
Monsieur Cambon in May of the same
year. Thus, it i1s clear that Great
Britain had stifled the new creature
before it drew breath. Not contenting
itself with that, the British Govern-
ment went a step farther, and on
November 2, 1917 the late Lord
Balfour sent his famous letter to

*“The Arab Army has rendered wvaluable

assistance, both in cutting the enemy’s com-
munications, before, and during, the operations,
and in codperating with my cavalry during
the advance on Damascus. By throwing itself
across the enemy’s line of retreat, north of
Deraa, it prevented the escape of portions of
the Fourth Turkish Army, and inflicted heavy
casualties on the enemy.” A Brief Record of
the Advance of the Egyptian Expeditionary
Force under the Command of General Allenby.
London: His Majesty’s Stationery Office, 1919.
p. 36.
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Lord Rothschild with the following
Declaration:

His Majesty’s Government view with
favor the establishment in Palestine of a
National Home for the Jewish people, and
will use their best endeavors to facilitate
the achievement of this object, it being
clearly understood that nothing shall be
done which may prejudice the civil and
religious rights of existing non-Jewish com-
mumnities in Palestine, or the rights and
political status enjoyed by the Jews in any
other country.

From this declaration the contra-
dictory nature of British pledges is
quite apparent; for Palestine, Syria,
and Iraq cannot form an independent
Arab State according to British prom-
1se to King Hussein in 1915 and at the
same time have in Palestine a national
home for the Jews. On reviewing the
diplomacy of Great Britain, however,
one 1s not surprised, as it is full of
similar incidents.

It is often argued that Sir Henry
McMahon excluded the parts lying
west of Damascus, Homs, Hama, and
Aleppo from the Arab State. For this
reason Palestine was not added to the
Arab Kingdom. The reason given for
the exclusion of these districts was
France’s interest in Syria, which de-
veloped only a few decades ago and
specifically since the Lebanon troubles
of 1860. From that time on, France
began to subsidize Jesuit schools in
Syria, and it was that which gave
France her claim of protecting Chris-
tianity and the Christians living there.

It is not the intention to discuss here
French pretentions regarding the pro-
tection of the Lebanon, but it is cer-
tain that though France made claims
on Syria it never made any on Pales-
tine. Supposing it is admitted, more-
over, that the territory west of
Damascus was excluded from the
Hussein-McMahon agreement and
allotted to France, surely Palestine is
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not west of Damascus, but to the south
and southwest of 1t.

Tae Hussein-McMAaBON
CORRESPONDENCE

In this connection 1t may be relevant
to remark that no British Cabinet of
any party since the War has dared to
publish this Hussein-McMahon cor-
respondence, in spite of the fact that
many members of both Houses of the
British Parliament often demanded 1t
so as to know exactly what promises
were given to the Arabs by Great
Britain. Neither can 1t be said that
Sir Henry McMahon was not explicit
and definite in speaking on behalf of
his Government: because he was.
Moreover, Lord Curzon, who was then
the Minister for Foreign Affairs, sent
a detailed statement to King Faisal
(then Prince Faisal) on October 9,
1919 in connection with the with-
drawal of British troops from Syria,
and referred to the letters which were
exchanged between King Hussein and
Sir Henry McMahon. The Curzon
memorandum (which has not yet been
published and a copy of which is in
possession of the author) among other
things said:

From the annexed correspondence * it will
be apparent to your Highness that His
Majesty’s Government made it clear from
the outset that, in their opinion, the dis-
tricts of Mersina and Alexandretta and
portions of Syria lying to the west of the
districts of Damascus, Homs and Aleppo,
cannot be said to be purely Arab and
should be excluded from the proposed limits
and boundaries within which they were
prepared to recognize the independence of
the Arabs, and in which Great Britain is
free to act without detriment to the in-
terests of her ally, France.

This quotation, Lord Curzon said.
in the above-mentioned memorandum

*This refers to all the Hussein-McMahon

correspondence, a copy of which was attached

to the memorandum.
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was taken from a letter of Sir Henry
McMahon to King Hussein under date
of October 25, 1915. Continuing,

Curzon said:

On the 5th of November, His Highness,
Sherif Hussein replied to this letter stat-
ing that he renounced his insistence on
the inclusion of the Vilayets of Mersina

and Adana in the Arab Kingdom but de-
clared that the provinces of Alexandretta
and Beyrouth and their sea coasts were
purely Arab provinces. To this letter His
Majesty’s High Commissioner in Cairo re-
plied on the 14th of December welcoming
His Highness’ agreement to exclude the
Vilayets of Mersina and Adana from the
boundaries of Arab territories. He went
on, however, to say that with regard to the
Vilayets of Alexandretta and Beyrouth, the
Government of Great Britain have taken

careful notice of your observations, but as
the interests of our ally, France, are in-
volved, the question will require careful

consideration and a further communication

on the subject will be addressed to vou in
due course.

Then it is quite clear from the above
that Palestine was not mentioned in
this correspondence, as there was no
doubt in the mind of either the Arabs
or the British about Palestine’s con-
stituting a part of the Arab Kingdom.

With Great Britain, however, all
pledges and agreements seem to be
dependent on expediency and interest.
The British Government seems ever
ready to change, modify, and reinter-
pret her agreements to suit the emer-
gency. Asis well known, the Govern-
ment of Great Britain accepted the
Fourteen Points of President Wilson,
the twelfth point of which proclaimed
the independence of Arab lands. Tt
also agreed with the four points an-
nounced in President Wilson’s speech
at Mount Vernon on the Fourth of

July 1918, the second point of which
ran as follows:

The settlement of every question.
whether of territory, of sovereignty, of
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economic arrangement, or of political re-
lationship, upon the basis of the free ac-
ceptance of that settlement by the people
immediately concerned, and not upon the
basis of the material interest or advantage
of any other nation or people which may
desire a different settlement for the sake
of its own exterior influence or mastery.

Article 22 of the Covenant of the

League of Nations was based on the
principles laid down by President Wil-
son as shown above. Thissame article
put the territory which was lost by
Turkey and Germany during the Great
War into three categories—A, B, and
C. Arab countries, including Pales-
Line, were placed in the first category.

Irom Paragraph 4 of Article 22 it
s plain that Palestine, like Syria and
Iraq, falls in this category, and there-
fore in principle should be considered
as mdependent, “subject to the ren-
dering of administrative advice and
assistance by a mandatory until such
time as they are able to stand alone.”
The inconsistency of this with the
pledge of the British Government to
create in Palestine a national home for
the Jews is only too apparent.

The Balfour Declaration. which
grants the Jews a national home in
Palestine, is absolutely contradictory
to Article 22, which gives Palestine an
independent status subject to the ad-
vice of a mandatory until such time
as 1t 1s able to stand alone.

Tae MANDATE SYSTEM

The underlying principle of an in-
ternational mandate does not differ
from that of guardianship, the func-
tion of which is the carrying out of
duties on behalf of a minor. Article
22 speaks of “mission”—a sacred mis-
sion of guidance and assistance to a
nation which has not yet attained the
standards of an advanced state. The
mandatory system, moreover, differs
radically from that of a protectorate
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in that the former is calculated for the
sole interest of the “backward nation,”
while the latter is intended for the
benefit of the colonizing power. There
1s nothing in the principle of the man-
date to justify the political domination
of one country over another. It is
only a question of guidance and advice
in matters of administration: and even
that 1s of a temporary nature.

Should we subject the mandatory
system to a careful scrutiny, we would
be bound to make the following con-
clusion: the mandatory power is not
supposed to do anything to jeopardize
the national interest and aspirations
of a mandated people. On the con-
trary, i1ts main business is to develop
and insure national consciousness. In
the light of this principle, one can judge
for oneself how opposed the Balfour
Declaration is to this conception.

Again, Paragraph 4 of Article 22
starts by speaking of certain communi-
ties which were detached from Turkey.
From this it is clear that the Mandate
was designed to protect the interest of
the inhabitants of the land rather than
the land itself. The expression “some
communities” indicates that it was
the communities that were intended
and not the country inhabited by
them.

An international mandate is a sort
of legal guardianship which concerns
persons more than it does things, and
in case “things” are affected, they are
so affected for the sake of persons.
The Balfour Declaration is putting
Palestine in a situation which is utterly
nconsistent with the spirit and the
terms of the mandate.

At first it seemed to the Arabs that

the British Government would un-

doubtedly set the Balfour Declaration
aside on account of its conflict with
Paragraph 4 of Article 22. The Arabs
expected Great Britain to recognize
the principle established by the League
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of annulling all agreements which had
been previously made and which were
later found to be in conflict with the
provisions of the League of Nations.
Nothing of the kind has happened,
however, and at the present time one
finds the British Government attempt-
ing to carry out the Balfour Declara-
tion in spite of the fact that it 1s m
direct opposition to the article In
gquestion.

The statement regarding the com-
munities which were detached from
Turkey no doubt refers to the Arabs
and the Armenians. The Arabs in-
habit the Hejaz, Syria, Palestine, and
Iraq. The Hejaz1s already recognized
as independent, while Palestine and
Iraq were placed under a British Man-
date, and Syria, including the Lebanon,
under a French Mandate.

In apportioning mandated territory,
the Supreme Council carried out the
terms of the Sykes-Picot treaty except
in the case of Mosul and Palestine.
According to that treaty, Mosul was
to go to France and Palestine was to
be given an international administra-
tion. Instead, however, both Mosul
and Palestine were placed under a
British Mandate. In return. France
was given 25 per cent interest in the

Mosul o1l.

TaE TREATY OF SEVRES

Thus Palestine was definitely put
under a British Mandate as provided

for by the terms of the Treaty of
Sevres, August 20, 1920. Articles 94
and 95 of that treaty state (94):

The high contracting parties agree that
Syria and Mesopotamia shall in accordance
with the fourth paragraph of Article 22
Part I of the League of Nations be pro-
visionally recognized as independent states,
subject to the rendering of administrative
advice and assistance by a mandatory until
such time as they are able to stand alone.

[Article 95] The high contracting
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parties agree to entrust by application of
these provisions of Article 22 the adminis-
tration of Palestine within such boundaries

as may be determined by the Principal
Allied Powers to a Mandatory to be selected
by the said powers. The Mandatory will
be responsible for putting into effect the
declaration originally made on the second
of November 1917 by the Bnitish Govern-
ment and adopted by the other allied

Powers in favor of the establishment in
Palestine of a National Home for the Jewish
People, it being clearly understood that
nothing shall be done that may prejudice
the civil and religious rights of the existing
non-Jewish communities in Palestine or the
rights and political status enjoyed by Jews
in any other country.

The Mandatory undertakes to appoint,
as soon as possible, a special commission
to study and regulate all questions and
claims relating to the different religious
communities. In the composition of the
commission the religious interests con-
cerned will be taken into account. The
chairman of the commission will be ap-

pointed by the Council of the League of
Nations.

The contradiction of Article 94 to
Article 95 1s clear. Moreover, the in-
habitants of all these lands are Arabs
having in common religion, speech,
traditions, and political and social as-
pirations. The reason for the incon-
sistency 1s to be found in Article 95,
which makes the Mandatory power in
Palestine responsible for the carrying
out of what is called the “ Balfour Dec-
laration.” To carry out the stipula-
tions of this Declaration it is necessary
to violate the terms of Article 22 of
the Covenant, because Palestine, like
her sister states, Syria and Iraq, should
certainly have been dealt with as
territory detached from Turkey as
mentioned in Paragraph 4 of the Ar-
ticle in question. Moreover, to give
the Mandatory power a direct admin-
istration of Palestine instead of fur-
nishing it with advice and guidance is
an open violation of Article 22 as well

a?
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as the principles which were announced
by the Allied Powers. In other words,
Article 95 of the Treaty of Sévres ab-
rogates Article 22 of the League of
Nations Covenant, so far as Palestine
1s concerned,

ToE Zionist VIEWPOINT

Jewish writers have attempted to

prove that no such contradiction exists
between the different articles. Per-
haps the strangest example of such at-
tempts 1s to be found in the words of
Stoyanovsky in his book entitled The
Mandate for Palestine. On pages 41
and 42 we read:

In the opinion of the Mandatory it was
impossible to recognize the above provisions
with the granting of unqualified autonomy
to the present population of Palestine,
since such an autonomy would imply the
right to dispose of the country by legisla-
tive and administrative measures even
against the obligations assumed by the
Mandatory. The present population of
Palestine is indeed only a part of the much
larger population whose connection with
Palestine has been internationally recog-
nized. The Jewish people as a whole may
be considered, for this particular purpose,
as forming virtually part of the population
of Palestine. The Mandate System has
been applied to Palestine not merely on
account of the inability of its present popu-
lation to stand alone as is the case with
the other mandated territories, but also.
and perhaps chiefly, on account of the fact
that the people whose connection with
Palestine has been recognized is still out-
side its boundaries. The Mandatory
power thus appears not only as a Manda-
tory in the sense generally given to this
term but as a kind of provisional adminis-
tration in the interest of an absent people.
In this capacity the Mandatory has as-

sumed an obligation not toward the actual
but the virtual population.

According to this author. who re-
flects the sentiment of those who de-
fend the Zionist policy, there is no
conflict between Article 22 and the
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present practice of a direct administra-
tion of Palestine by the Mandatory
power; because the true inhabitants of
Palestine are the Jews who are today
living all over Europe and America.
Thus, in his opinion, the real aim of
Article 2 of the Mandate is to make it
possible for the Jews to return to their
national home. And in case they did
return and constitute the majority of
the population, then the British Gov-
ernment would be obliged to enforce
the terms of Article 22. At present,
however, the British Government en-
deavors with all the means at her dis-
posal to put the country in such a
condition as will facilitate the implica-
tions of the above-mentioned article.
Zionists go a step farther when they
attempt to reconcile Article 22 with
their policy of a national home.
Stoyanovsky again says:

It has been alleged that the obligations
undertaken by the Mandatory for Pales-
tine with a view to carrying out the na-
tional-home policy are inconsistent with
those of the Mandatory in his capacity as
such. In other words, it has been said that
the Mandate for Palestine in its present
form 1s incompatible with Article 22 of
the Covenant, because the mandates sys-
tem as contemplated in that Article is
instituted in the interests of the actual
inhabitants of the mandated territories
while the Palestine Mandate contemplates
the interests of a people actually outside
the territory. The ecriticism is thus con-
cerned with the underlying principle of the
mandate system as applied to Palestine.
But the main object of this system is to
guide towards the independence and self-
government of those races, peoples or com-
munities who for various reasons are not
yet able to stand alone. This is also the
very object of the national-home policy
which aims at giving the Jewish people the
necessary assistance to form in Palestine an
independent and self-governing community.
The underlying principles not only of the
mandate system but of the Covenant as
a whole, are thus giving effect to the
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national-home policy. There seems to be
no valid reason for doubting that this
policy in itself follows directly from the
principles of nationality and self-determina-
tion upon which the Covenant of the
League of Nations largely rests.

In defense of the theories for the
national home, some writers know no
bounds, as 1s shown by the following:

The real point and the only point appears
to me to be whether it can be said that the
scheme contained in Article 2 [of the Pales-
tine Mandate inaugurating the National
Home policy] is inconsistent with Article
22 of the Covenant. I am clearly of
opinion that there is no such inconsistency.
Article 22 of the Covenant does show that
the general object is to secure the well-
being and development of mandated ter-
ritories. Article 2 of the Mandate of course
deals with a special scheme of immigration
and settlement, viz., that of the Jewish
people. But I see absolutely no incon-
sistency between the two. It may well
be that a judicious scheme of immigration
1s the best possible method of developing
the resources of Palestine and securing the
well-being of that country.?

According to this curious logic we
may well say that the bringing of
Armenians to crowd out Syrians in
Syria and Persians to jostle Iraqians
m Iraq and thus make the former a
national home for the Armenians and
the latter a national home for the
Ifersians 1s not inconsistent with Ar-
ticle 22 so long as Armenian and Per-
sian immigration adds to the pros-
perity of those countries. It may as
well be argued that it is a desirable
thing to undermine the national
existence of any people provided such
an action brings prosperity to it.

As 1s stated by Professor Berriedak
Keith, the policy of a Jewish national
home in Palestine is nothing short of
a fatal blow to the principle of self-

" Statement by Sir William Finlay on the

Palestine Mandate (0. J. July-August, 1921,
p. 444).
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determination. Stoyanovsky asks
why the Jews are not entitled to self-
determination. But supposing the
Jews were able to organize a state
which would be recognized by inter-
national law, would they have the right
to organize such a state at the expense
of another people’s existence? What
would the Irish people say, for in-
stance, should the Jews choose Ireland
for their national home? What would
be the Spamards’ reply to an Arab
demand for a national home 1n
Spain?

AUTHORITY OF THE MANDATORY

In truth, the Mandate for Palestine
gives the British Government absolute
power over the country. Article 1
says: “The Mandatory shall have full
powers of legislation and of adminis-
tration, save as they may be limited by
the terms of this Mandate.” No doubt
such a provision is also at variance
with Article 22, as it confers on the
mandated power all the authority
which 1s needed for legislation and
administration. The Mandate, un-
der these circumstances, becomes
nominal; for if the mandated power
possesses all the rights of legislation
and administration in Palestine, the
country becomes a mere dependency
without political rights.

Surely Paragraph 4 of Article 22 was
never intended to deprive the Arabs of
their rights in Palestine and to subject
the country to the absolute authority
of the mandated power, which is now
Great Britain. It is said that such
authority was granted to the mandated
power by the Supreme Council of the
Principal Allied Powers. But who
gave those powers the right to dispose
of Palestine as they pleased and turn
it over to Great Britain? One might
venture the reply that Palestine was
a part of the Ottoman Empire, and
according to Article 119 of the Treaty

a "
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of Sévres, Turkey ceded Palestine to
the Principal Allied Powers, which
cession transferred the sovereignty to
them. But it must not be forgotten
that the Treaty of Sévres was abro-
gated, which left Turkey without any
legal control over Arab countries.

Moreover, how can the Turks claim
any sovereignty over the Arabs who
joined the Allies and drove the Turks
out of Arab territory with the sole
Intention of securing their independ-
ence from them? TUnder those condi-
tions, were the Turks entitled to make
a gift of Palestine to the Principal
Allied Powers to do what they wished
with it as if it were nothing but
chattel?

The truth is that European diplo-
macy deceived the Arabs on three dif-
ferent occasions. In the first instance
the Arabs were promised independence
if they would join the Allies in their
attack on the Turks. And when the
Turks were defeated through the co-
operation of the Arabs their reward
was Article 22 of the Covenant of the
League of Nations, placing portions of
former Turkish territory under a Man-
date, which was anything but the
promised liberty and independence.
Not content with this blow, the Allies
inflicted a foreign government which
has shattered all Arab hopes of inde-
pendence. As a coup de grace, the
Allies devised the obnoxious “Balfour
Declaration” which is in utter disre-
gard of Article 22 and. if continued
to be carried out, will wipe out the
Arab nationality in Palestine and re-

place 1t by the national home for
the Jews.t

‘Cf. Palestine Statement of Policy by His
Majesty’s Government in the United King-
dom, Oct. 1930 (Cmd. 8692). “. .. His
Majesty’s Government . . . will not be moved
. . . from the path laid down in the Mandate,
and from the pursuit of a policy which aims at
promoting the interests of the inhabitants of
Palestine, both Arabs and Jews, in a manner
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THE GOVERNMENT OF PALESTINE

As to the government which was in-
stituted in the Holy Land, one might
remark that it is made up of officials
appointed by His Majesty’s Govern-
ment. Article 5 of the Palestine Con-
stitution, which was drafted by Great
Britain in 1922 and about which the

people of Palestine were not consulted,
states:

The High Commissioner shall do and
execute in due manner all things that shall
belong to the said office, according to the
tenor of any Orders in Council relating to
Palestine and of such Commission as may
be 1ssued to him under His Majesty’s sign
manual and signet, and according to such
imstructions as may from time to time be
given to him, for the purpose of executing
the provisions of the Mandate, under His
Majesty’s sign manual and signet, or by
Order of His Majesty in Council or by His
Majesty through one of his Principal Secre-
taries of State, and to such laws and Or-

dinances as are now or shall hereafter be in
force in Palestine.

The High Commissioner, then, who
is appointed by His Majesty according
to Article 4 of the Covenant of the
League of Nations “acting by and with
the advice of the Executive Counecil”
constitutes the government of Pales-
tine. The above-mentioned Council
today consists of officials appointed by
the High Commissioner, viz., Chief
Secretary, Attorney-General, and
Treasurer, who are all British. The
heads of all departments of the govern-
ment of Palestine are either Britishers
or Jews,” and are likewise appointed
by the High Commissioner.

which shall be consistent with the obligations
which the Mandate imposes” (p. §) —H. V.

"There is only one Jew at the head of a
Government department. All heads of depart-
ments are from the British Civil Service, and
their appointment is subject to the approval of
the High Commissioner—H. V.
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In the light of all this, therefore, can Covenant of the League of Nations?
one say that the Balfour Declaration Indeed, one has to be totally blind
and the Mandate for Palestine are not in order to deny that the sun is
inconsistent with Article 22 of the shining.

Aouni Bey Abdul Hadi is president of the Jerusa-
lem Bar Association; secretary to the Palestine Arab
Ezecutive; and ex-Minister of Foreign Affairs with
King Faisal at Damascus. He represented the
Arabs before the Shaw Commassion; was Arab
delegate to London in 1930; was the leader of the

~ Arab Representatives before the Wailing Wall Com-
massion sent to Jerusalem by the League of Nations;
and was the Hejaz representative at the Versailles
Conference.
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The Proposed Palestine Constitution

By JamaaL Bey Husspin:

ITHAS been announced in the State- the Government of Palestine: and he
ment of Policy of the British Gov- defines the boundaries and divides the
ernment with regard to Palestine that country into districts for all adminis-
the Palestinian Constitution will gen- trative purposes. [I’ublic funds are
erally follow the lines of the Constitu- administered by the High Commis-
tion of 1922, that has been duly sioner in the manner he thinks fit,
rejected by the Arab inhabitants who without control by any representa-
form the overwhelming majority of the tive body.
population. The High Commissioner is both the
A detailed survey of this Constitu- Governor and the Commander-in-
tion does not fall within the scope of chief, and the final responsibilities of
this concise statement, but a brief public security rest with him. Thus
description of the outlines is necessary. the responsibilities of the High Com-
missioner in Palestine do not corre-
1T'ue Execurive spond to, but are much greater and
The executive powers of the Gov- wider than the responsibilities of the
ernment of Palestine are totally and High Commissioner in any of the
exclusively vested in the British High mandated territories that fall within
Commissioner, who, with his Execu- the same category as Palestine, such as
tive Council of three British mem- Syria, Iraq,! and Trans-Jordan. Here
bers under his chairmanship, is Sup- he holds the responsibilities and ex-
posed to see that the provisions of the ecutes the functions of the governor
Mandate are properly executed in the of a lower-grade colony under the con-

manner prescribed to him from time to  trol of the Secretary of State for the
time by the Government of His Colonies. |

Britannic Majesty.
The High Commissioner and the I'me Jupiciary System

British officers of the Government, The judiciary system provides for
who invariably hold the responsible the existence of magistrate courts in
posts In the Administration, are ap- most subdistricts and all districts.
pomted by His Majesty’s Govern- District courts sit in the more impor-
ment; and the High Commissioner, tant towns as courts of first instance
subject to the directions of the Secre- and as appellate courts for the magis-
tary of State for the Colonies, appoints trate courts. A Court of Criminal
all other Government servants and Assize deals with offenses punishable
prescribes their duties. He moreover, with death, and special land courts
according to the directions of the Sec- deal with questions concerning the
retary of State, suspends or dismisses titles to immovable property. A Su-
any person holding a public post. preme Court of Justice sits to hear
All rights pertaining to public lands
and all other public properties, such  *Since this article was submitted, arrange-
as mines, minerals, and so forth, are ™Ments have been completed to admit Iraq as

‘ : ; a member of the League of Nations, and for
vested exclusively in the High Com- Great Britain to give up its Mandate over that

missioner in the capacity of trustee for country.—H. V.
22
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appeals from district courts and land
courts or Courts of Criminal Assize.
The Supreme Court also sits as a High
Court of Justice to deal with petitions
not within the jurisdiction of any other
court. Certain appeals may be sub-
mitted for final decision to the Privy
Council, London.

Questions concerning personal status
are dealt with on the whole by the
religious courts of the different com-
munities.

The High Commissioner may de-
port any person from Palestine whom
he thinks to be dangerous to peace and
public security of the country.

Any religious community or consid-
erable section of the population may
send in petitions to the League of
Nations if 1t wishes to complain that
any term of the Mandate 1s not being
carried out by the Mandatory.

English, Arabic, and Hebrew are to
be upheld equally as the three official
languages, and all official forms and
proceedings may be conducted in any
or all of these languages.

It should be borne in mind that the
principal judges in all the courts are
Bntishers. This 15 a quite different
procedure from that adopted in the
other “A” mandated territories, where
a few foreign judicial advisers or in-
spectors assist in the departmental ad-
ministration of justice.

Furthermore, the existence of three
official languages incurs great expense
in order to provide for a swarm of in-
terpreters and translators, three sets
of linguistic clerks and typewriters,

and the consequent sundry ex-
penses.

LEGISLATION

The Constitution provides for the
establishment of a Legislative Council
composed of the High Commissioner
as chairman, and twenty-two mem-
bers, of whom twelve are to be popu-
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larly elected in a rough proportion
to the numbers of the followers of
each of the three communities, and
ten are to have seats ex officio as heads
of departments, all of whom are Brit-
ishers, Christians, or Jews.

The franchise extends to all male
Palestinians above the age of twenty-
five, with certain usual exceptions, as
those who have lost their civil rights,
and so forth. 'The elections, following
the Turkish system known in the coun-
try, are indirect; they consist, in the
first stage of the election, of secondary
electors in the proportion of one to
every two hundred of the primary reg-
1stered voters. The secondary elec-
tors are divided into twelve colleges
and grouped by communities. Each
college 1s to elect one council mem-
ber. The Christian and Jewish com-
munities are to have at least two mem-
bers each.

All legislation pertaining to the
financial functions of the Government,
including the imposition of taxes and
the appropriation of public funds, 1s
to be mitiated by the High Commis-
sioner only, who also may render any
legislation passed by the council in-
operative by his dissent. All legisla-
tion to be passed must be in accord
with the provisions of the Mandate,.
and any legislation to the contrary
will be ruled out by the veto of the
High Commissioner. His Majesty the
King reserves for himself the right to
legislate, if and when necessary, on
questions relating to peace, order, and
good government in Palestine, and His
Majesty may, within a period of one
yvear, abrogate any legislation that has
been assented to by the High Com-
missioner.,

The council members are elected
for a period of three years, but the
High Commissioner may by proclama-

tion or prorogue dissolve the council
at any time,

-,I'
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A committee of at least one half
of the unofficial members of the Leg-
islative Council will be formed to con-
fer with the High Commissioner upon
all matters concerning immigration.
In case of any difference of opinion
between the High Commissioner and
this committee, the question will be

forwarded for final decision to the.

Secretary of State for the Colonies.
London.

With this restricted representation
im this council of restricted powers,
the Arabs of Palestine were far from
being satisfied. They argued that the
official members of the council, who
are naturally bound to execute the
Zionist program as embodied in the
Balfour Declaration, together with
the Jewish members would form a ma-
jority to apply the terms of that Dec-
laration by legislation in the name of
the whole country. To find them-
selves in a position to accept legally
and execute actually the terms of the
Balfour Declaration is a thing the
Arabs of Palestine—Moslems and
Christians—could not countenance.
On the other hand, to the Arabs. who
had enjoyed the benefits of a demo-
cratic rule during the preceding few
vears under the Turks, the jurisdie-
tion of the council appeared to be
scanty and finally of no avail. This
led them to take a negative attitude.,
and in 1923 they bovcotted the elec-
tions for the council so successfully
that the Mandatory found himself
obligced to annul the elections and es-
tablish an Advisory Council of official
members,

Tae Constirurion—MADE 1N
ExcLAND

The mandatory system of govern-
ment 1s an innovation following the
Great War that was so terribly felt
during its ravages and so terribly for-
gotten thereafter, and is based upon
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Article 22 of the Covenant of the
League of Nations, paragraph 4, which
reads as follows:

Certain communities formerly belonging
to the Turkish Empire have reached a
stage ol development where their existence
as independent nations can be provisionally
recognized subject to the rendering of
administrative advice and assistance by a
Mandatory until such time as they are

able to stand alone. The wishes of these
communities must be a principal considera-
Lion in the selection of the Mandatory.

This provision governs the “A” man-
dated territories, of which Palestine,
according to the Mandate, is one.

It 1s difficult to read this basic pro-
vision without being impressed by the
fact that inhabitants of the “A” man-
dated territories are meant to lay down
their own constitutions with the ad-
vice of the Mandatory. This is actu-
ally the case in the other “A” man-
dated territories of Iraq, Syria, and
Trans-Jordan. The Constitution of
Palestine, however, was cooked and
canned in London and dispatched to
Palestine for consumption.

It i1s obvious that the British Gov-
ernment evaded the usual procedure in
laying down the Palestinian Constitu-
tion in order to give full protection to
the Balfour Declaration, which would
be very roughly handled and finally
abrogated by a democratic govern-
ment. The Secretary of State for the
Colonies (Mr. Churchill) in 1922
stated that “the Balfour Declaration
precludes, at this stage, the establish-
ment of a National Democratic Gov-
ernment.” Itmaybeargued, however.
that if the creation of a democratic
government n this age of democracy
falls within the sphere of the meaning
of the term “ecivil rights,” then these
rights must preclude the execution of
the Balfour Declaration, which lays
down the condition that “nothing
shall be done which may prejudice
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the civil and religious rights of ex-
isting non-Jewish communities in
Palestine.”

The term “mandate™ and the pro-
visions of Article 22 of the Covenant
of the League of Nations which defines
it, particularly with regard to the ter-
ritories that have been released from
Turkey, both import the existence n
a mandate of two distinct governments
—the foreign mandatory and the local
covernment under his mandate—the
one as a master to teach, and the other
as a pupil to learn. The legal meaning
involves two persons, a guardian and
a MINor.

There 1s scarcely any relation be-
tween this actual conception of a man-
date and the mandate that the Pales-
tinian Constitution recognizes. For
here the Mandatory 1s His Majesty's
Government, and the government
under its mandate is His Majesty’s
Government which actually directs,
and its British nominees who actually
execute the Mandate. In this com-
bination the people of Palestine have
no political existence other than that
of a very low-grade colony. They are
not the pupils to learn until “such
time as they are able to stand alone,”
because they have no responsibility;
and they are not the minors to gain
experience, because according to this
Constitution they are offered no real
opportunities to do so.

Conditions in Iraq and Trans-
Jordan, both “A” mandated territories
and both under the Mandate of Great
Britain, present a very different as-
pect mm this question. Both have
local responsible governments assisted
technically by British advisers nom-
inated by the Mandatory. The dura-
tion of the Mandate in these terri-
tories seems to be limited in the case
of Trans-Jordan, and in the case of
Iraq its life seems to be only a ques-
tion of days.
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CONFLICTING PRINCIPLES OF THE
CONSTITUTION

The preamble of the Constitution
lays down as a basic principle that
the Mandatory i1s bound (1) to give
“effect to the provisions of Article 22
of the Covenant of the League of Na-
tions,” and (2) to put “into effect the
declaration originally made on the 2nd
November, 1917, by the Government
of His Britannic Majesty, . . . 1n fa-
vor of the establishment in Palestine of
a national home for the Jewish people”™
(the Balfour Declaration).

In the reconciliation and the execu-
tion of these two provisions crouches
the stubborn problem of Palestine.
While the one is based on the prin-
ciple of self-determination, as later
imterpreted by the League of Nations
in Article 22 of the Covenant, the
other 1s based on the old right of con-
quest. The Arabs will not agree to
anything short of independence that
will be realized sooner or later; the
Jews will have nothing less than that
the country should be placed in “such
political, administrative and economic
conditions as will secure the establish-

ment of the Jewish national home.”
Under the stress of these two con-
flicting 1impressions the clash was and
will ever be inevitable. The interpre-
tations of the Mandatory have con-
vinced neither the Arabs nor the Jews.

Tae ConsSTITUTION VERSUS THE
MANDATE

The Constitution 1is considered
to be based on the Mandate for
Palestine and is regarded as its legal
enforcement. According to this Man-
date, the Mandatory is made respon-
sible for “the development of self-
governing institutions.” It should be
noted that the word “institutions” is
in the plural. In the political and civil
sense the word “institutions” could

':"
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never mean anything less than the
executive, judicial, and legislative
establishments of a government. But
the Palestinian Constitution does not
provide for the establishment of such
executive and judicial institutions,
and 1n the case of legislation the pro-
vision is scanty and does not corre-
spond to the requirements of a people
who are supposed to be independent,
“subject to administrative advice and
assistance by a Mandatory,” in ac-
cordance with Article 22 of the Cove-
nant of the League of Nations.

During the Turkish régime the in-
habitants of Palestine enjoyed wide
measures of self-government.? Pales-
tinians, therefore, find in the proposed
Constitution, with all its restrictions
and deprivations in its different insti-
tutions, a very poor substitute for all
that they possessed before they were
“liberated” by the great democratic
nations of this world.

It has been repeatedly stated by the
different authorities that this Consti-
tution, with its Legislative Council,
1S the first step in the way to self-
government. This assertion is not cor-
roborated by the facts that: (a) the
inhabitants of Palestine have had long
experience in the management of self-
governing institutions, and the Man-
date i1s supposed to push them for-
ward in the way to democracy and not
to pull them backwards; and (b) ter-

" See article by Aouni Bey Abdul Hadi, “The
Balfour Declaration,” in this issue.

ritories under similar mandates, as
Syria and Iraq, the inhabitants of
which are not higher in the grades of
civilization nor have they had more
experience in democracy than the in-
habitants of Palestine, are now enjoy-
ing much wider measures of self-gov-
ernment than this Constitution gives
to Palestinians.

The Palestinian Constitution that
1s now in effect, excluding the legisla-
tive part, has, after a lapse of nine
years, entailled disastrous economic
and political consequences. In the
words of Sir John Hope-Simpson, who
composed the most exhaustive and
luminating official economic report
on Palestine, in 1930, “the Arab
fellah is little if at all better than he
was during the Turkish régime.”
Furthermore, the riots of 1929, which
filled the world with harrowing de-
tails, show that the political atmos-
phere has never before been poisoned
so much as during these few years.
Again, it 1s appalling to read in the
official reports that crimes perpetrated
in Palestine, excluding political dis-
turbances, have - increased year by
year, from 11,000 in 1920 to 27,000 in
1929.

The two conflicting principles that
are laid down in the preamble of this
Constitution as well as the Mandate,
are bound to make of Palestine a bat-
tlefield, real or political, until the pol-
icy based on one of these two principles
1s radically altered.

Jamaal Bey Husseini is honorary secretary of the
Arab Executive. He was formerly general secretary
of the Palestine Arab Executive and of the Supreme
Moslem Council. He was Assistant Governor of
Nablus in 1919, was a member of the Arab delegation
to London, and represented the Arabs of Palestine

i England in 1930.
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Local Autonomy in Palestine:

By Isaac BEN-Zwi

NTDNOMOUS institutions for the

inhabitants of Palestine were on
the way to being established during
the Turkish régime. To understand
the present situation adequately,
therefore, 1t 1s imperative to compare
it with the state of affairs here before
the World War.

Autonomy may in general be classi-
fied as of three kinds—national, re-
gional and municipal. Under the
Turks.the internal autonomy of sub-
ject communities and peoples was de-
veloped to a far greater degree than
in any other country, be it in the East
or in the West. District and munici-
pal autonomy, however, were of an
extremely rudimentary and primitive
nature. The internal organization of
the religious-cum-national communi-
ties was the fruit of precedents and a
tradition stretching back unbroken
for centuries. As a rule, the Turkish
- Government did not attempt to abro-
gate or whittle away the inner privi-
leges of such communities as the Greek
Orthodox (Rum Milleti), the Arme-
nian (Armeni Milleti), the Jewish
(Yehud: Milleti), and so forth. Any
prerogatives and rights they possessed
were confirmed by the Ottoman au-
thorities, and their authority remained
unchanged, unchecked, and unchal-
lenged until the declaration of the
new Turkish Republic.

Self-government of the regional or
municipal type, however, is a fresh
manifestation among the Turks and
cannot be found earlier than the latter
half of the nineteenth century. There
1s thus a basic line of demarecation con-
sisting in this: The group autonomy

' Translated from the Hebrew by L. Lask.
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of religious-cum-national communities

1s the result of an experience that has
been fashioned over a period of cen-
turies, whereas the district and mu-
nicipal autonomies are no more than
an artificial product intended to serve
as a shield against more radical desires
for an entire separation from the Otto-
man Empire, which were to be found
among the inhabitants of provinces
near and far.

SEPARATIST ASPIRATIONS

Such a centrifugal tendency was to

be recognized not only among the
Christian peoples who inhabited the

Balkans, and the Armenians of Anato-
lia, but also among the Moslems who

dwelt 1n such widely differing regions
as Albania, Iraq, Hejaz, Yemen, and
others. To counteract this tendency,
the Turks extended a limited measure
of regional and municipal autonomy
to the inhabitants of non-Turkish
provinces, on a basis of either race or
language. Not one of Turkey’s
measures, however, was favorably re-
ceived by the non-Turkish inhabit-
ants, each coming to grief against the
latter’s desire to separate themselves
entirely from their stepmother, Tur-
key.

It should be noted that the separa-
tist aspirations of the Moslems were
entirely different in their nature from
those of the Christian peoples. The
ideal of the latter was to renew their
independence by the revival of the
national entities that had existed prior
to the Turkish conquest. Armenia,
Bulgaria, Serbia, Rumania, and more
particularly Greece longed for freedom
from the Ottoman yoke in order to

PR
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determine for themselves the forms of
their future political existence. In a
very limited degree this was likewise
true of the Moslem Albanians and
Kurds.

In so far as the Arab peoples are
concerned, however, the situation is
entirely different. The conquering

Turks found themselves faced not by -

the united Arab caliphate of the days
of Omar and the Omayyads, but by a
congeries of independent kingdoms
and states which had existed for cen-
turies beside each other, lacking both
desire and capacity for union. One by
one, the Turks leisurely conquered the
territories that had been settled by the
Arabs: Egypt, Syria with its immedi-
ately dependent Palestine, Iraq which
was 1ts own master, and all the king-
doms of North Africa, with the Ara-
bian Peninsula. KEach of these coun-
tries strove to free itself and return to
its earlier state, without any united
alm or purpose among them. The
common element to be discovered in
all these regions was that no inhabit-
ants, wherever they might dwell, were
prepared to be satisfied by this or that
modicum of local autonomy so long as
they willy-nilly had to remain an in-
separable link in the chain of the Turk-
1sh Empire.

TaE ProBLEM OF ARAB RULERS

The sudden and fundamental
changes which came about as a result
of the World War brought the slow
process of dissolution which the Turk-
1sh Empire was undergoing to its cat-
astrophic end; all the non-Turkish
sections of the Empire dropped away.
The Arab countries found themselves
faced by new difficulties such as result
from the endeavor to establish new
states. The burning problem which
had to be faced by the ruling classes
of those countries was that of hegem-
ony—of unity i a double sense, both

*@ Digitized by Birzeit University Library

that of general politics and that of the
internal Arabic situation. The prob-
lem first expressed itself in the debate
as to who would become the leader of
the Federation of Arab peoples; would
he be of the Moslem Hashimite family
of Hejaz, or the Wahabi ruler of the
Nejd? Would he be found in the
family of the imam of Yemen, or in
that of the kings of Egypt?

This question was naturally of in-
terest, foremost of all, to the upper
classes, to the families of the Moslem
effendis and landowners who hoped for
positions and appointments in Govern-
ment service; to such, of course, it was
a matter of prime importance whether
Hejaz, Syria, or Egypt would serve as
the reservoir whence the rulers of the
Arab countries would be drawn. And
1t 1s just these elements that are not
interested in democracy—in the
people’s control over their own destiny
through their representatives and dele-
gates. On the other hand, it is to be
safely assumed that the majority of
the people, composed of fellahin and
laborers without property, together
with the rank and file of the town
dwellers, are chiefly concerned to ex-
press themselves in their local repre-
sentative institutions through trust-
worthy delegates. Experience has
proven that the political independence
of a state neither necessitates nor im-
plies even the least modicum of democ-
racy within that state. The independ-
ence of Hejaz, for example,is coexistent
with a complete lack of any parliamen-
tary institution; this applies equally
to Yemen, Hadramaut, and the other
kingdoms, emirates, and so forth, of
the Arabian Peninsula. Nor is the
situation much better in Trans-Jordan,
where an assembly of “parliamen-
tary” character 1s to be found which
actually contains not a single repre-
sentative of the toiling majority of the
inhabitants, but provides an arena in
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which the various tribes compete with
each other for power and posts.

In Palestine, the controlling Arabian
circles who approve the principle of
“Arab Empire” are not concerned
with the needs of the actual laboring
population nor with democratic insti-
tutions; more particularly as such
institutions lack all imperialist poten-
tiahities. These aspirations of the
ruling classes are directly opposed to
the interests of the broad masses, who
are concerned first and foremost with
the expression of their views concern-
ing vital economice, cultural, and social
problems.

Regarding this, the attitude of the
Yishuv ©1s perfectly clear. All classes
and sections among the Jews are con-
cerned In strengthening the existent
union between Cis and Trans-Jordan
Palestine by augmenting economic op-
portunities and conditions, by develop-
ing social life, and by establishing local
administrative institutions to serve as
a firm basis and pledge for a country-
wide democratic edifice in consonance
with the various elements and inter-
ests present within and helping to con-
stitute this union—these being the
different classes and peoples who in
the future stand to be the natural
participators in this state—without in
any way confusing the cultural and
economic characteristics by which the
peoples inhabiting this country are
distinguished.

Hence it becomes clear that the
Yishuv is concerned, for objective and
tangible reasons, in satisfying the justi-
fied requirements of the toiling masses,
including tillers of the soil, fellahin,
and town dwellers, and is not attracted
by the goal of power set before the
ruling classes, with the unavoidable
exploitation and violation of human
rights involved in the attainment of

*“Yishuv" is the term used to deseribe the
Jewish community in Palestine.
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that goal. There would appear to be
no valid reason for Jews to be inter-
ested in any attempt to replace the
defunct Ottoman Imperialism by a

similar one which may happen to be
of Arab or other composition.

Ture VicayEr CounciLs

In the final phase of the Ottoman
kingdom, certain administrative forms
were established which allowed a
limited autonomy to the inhabitants
of the vilayets on the one hand and
to the inhabitants of the larger towns
on the other. The Temporary Ordi-
nance regarding the General Adminis-
tration of the wvilavets, dated March
13, 1913, appointed a special council
for every vilayet, the members of
which belonged to two classes: (1)
natural or ex officio members, com-
posed of district Government officials
such as the vali or his deputy, the sec-
retary, the accountant, the director of
education, the chief of police, the di-
rector of agriculture, the religious
judge, the mufti, and the chiefs of the
non-Moslem communities; and (2)
four elected members who had to be
Ottoman subjects, aged thirty or up-
wards, knowing how to read and write,
and paying not less than fifteen piaster
tax during the year. In practice,
these members were not elected by the
inhabitants but were appointed after
an mvolved procedure in which the

towns at the center of the vilayets took
some limited part. Among the others,
the vilayets of Damascus and Beirut,

with the Munjab of Jerusalem, profited
from this “democratization.” (Here

I mention the vilayets to which belong

the various sections of what is now
the Mandated Territory of Palestine.)

The competence of the council was
limited to two functions: (a) to dis-
cuss and pass resolutions, and to make
suggestions and express an opinion re-
garding all regional affairs as set out in

a7
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the Ordinance: and (b) to supervise
the behavior of the vali and his admin-
1strative council. To the latter end.
the council would hear addresses by
the vali, and exercise its functions dur-
Ing a single session of forty days an-
nually. Against the greater number
of the council’s resolutions an appeal

could be lodged before the Imperial

Council by the vali, while some would
be certain to receive confirmation.
The definitive resolutions of the coun-
cil (such as neither required confirma-
tion nor could be appealed against)
could only be few and far between.
Everything concerning the budget,
loans amounting to more than a third
of regular income, and long-term con-

cessions, always required confirmation
from higher quarters.

These general indications make it
clear that the vilayet councils were

first and foremost administrative in-
stitutions which neither gave nor

could give satisfaction to the wish for
autonomy found among the inhabit-

ants. And far less could this institu-
tion satisfy the desire for self-govern-

ment to be found among the various

peoples and communities composing
the Ottoman Empire.®

MunicIiPAL ADMINISTRATION

The second element of local auton-

omy was the ordinance of Self-Govern-
ment in the Municipalities. Munici-

pal administration was at first
established only in Constantinople
(in 1274 A.H.), but at the first session
of the (first) Turkish Parliament a
law was passed according to which a
municipality had to be set up in every
town. In practice this statute was
acted on, with slight variations, as

long as the Turks remained in power,
and, despite the Local Council Ordi-

*See “Local Administration in the Vilayet,”
by D. Ben-Gurion, published by Achdut,
Jerusalem, 1914 (in Hebrew).
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nance of 1921, which introduced very
few important changes, has not been
supplanted in practice under the Brit-
1sh régime, though thirteen vears have
passed since the Occupation. Im-
mediately following the British Oec-
cupation of Palestine, the personnel of
the municipalities was appointed ad-
ministratively by the Government.
Five years ago (in 1927), elections
were held in the twenty-two munici-
palities of Palestine for the first and
only time. For various reasons the
Government has decided to postpone
them and extend the competence of
the acting municipalities for an in-
definite period.

The municipalities are competent to
deal with cleaning and sanitation. se-
curity, water supply, lighting, and
traffic. Cleaning and sanitation in-
clude the supervision of slaughter and
so forth. The municipality has the
right to levy taxes on dwellings, on
slaughter, and on the issue of various
licenses, payment being assured by the
local police. The duties which had to
be performed by the municipalities in
the days of the Turks have remained
entirely unaltered.

In so far as municipal elections are
concerned, the right to vote is in gen-
eral imited to the very select class of
citizens paying the Werko (Govern-
ment) or else the municipal tax. The
minimum amount of the Werko tax
which gives one the right to vote is
fifty piasters,* and of the municipal tax
a hundred piasters, annually. A sec-
ond limitation is that the right to vote
for representatives to the municipali-
ties 1s allowed only to male ecitizens
of Palestine. Tt was thus possible that
in a city like Jerusalem, which had
over 90,000 mhabitants, less than
4,000 people (less than 5 per cent of all
the inhabitants) were entitled to vote
in 1926. This needs to be compared

* About $2.50 at par.
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with Tel-Aviv, where additional laws
are m use; out of 45,000 people there
were 20,000 (about 45 per cent) en-
titled to vote.

DenvocraTIC AMENDMENTS HELD
IN ABEYANCE

All these defects, from a democratic
viewpoint, in the existent law require
basic alterations. It would seem that
the Government 1itself has become
aware of these defects to a certain de-
gree, for it has more than once In-
formed the inhabitants that it is pre-
paring amendments of a democratic
nature to the Municipalities Ordi-
nance. But, despite the fact that a
draft Ordinance 1s known to have been
ready for two years, such amendments
have not yet been made public.

It 1s of interest to note that precisely
during the last three or four years,
when the suggestion of the creation of
an elected national institution with
legislative powers is once again on the
agenda, there seems to be an utter
standstill ;n the development of local
and municipal autonomy. It is even
possible to perceive a certain retrogres-
sion, or at least a definite tendency
n certain Government circles to limit
or diminish the autonomy of the
towns and eities instead of expanding
it. In support of the above, one need
only point to the Government’s en-
ergetic interference in all that concerns
municipal budgets, more particularly
when the details hinge on the appoint-
ment of responsible officials such as
municipal engineers, accountants, and
so forth. Many such instances can
be cited from the practices of the
Jerusalem Municipality. Likewise
may be pointed out the Government’s
desire to take unimpeded control of
the levying of taxes, as can be seen
by the Municipal Properties Tax ad-
ministered and collected directly by
the Government. A similar tendency
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may be observed in the dispute re-
garding certain concessions belonging
to the Municipality of Tiberias, which
the Government wanted to place un-
der its own control.

A thoroughgoing contradiction may
thus be seen between the familiar of-
ficial declarations of the Government’s
desire to provide parliamentary insti-
tutions to the country and the prac-
tice which renders the limited munie-
1ipal autonomy nugatory and fictional,
defers the elections for an unlimited
period, and trains the publicly elected
municipal officers to believe that it is
their main task to do nothing but refer
everything troublesome to the Gov-
ernment.

As we have seen, there is a consider-
able difference between the ideas of,
and aspirations towards, autonomy
found among the various strata of the
population. Where the upper classes
among the Arabic inhabitants aspire
chiefly towards political independence
and freedom from control, and are
prepared cheerfully to resign demo-
cratic and communal safeguards, the
overwhelming majority of the inhabit-
ants are far more vitally concerned
that there should be demou.atic re-
gional and municipal government on
a national basis than they are with
exalted problems of political freedom.
The Yishuv, for its own part, is natu-
rally concerned that there should be
a true democratization of the national
communities and municipalities; and
for this reason their needs and de-
mands are far closer to those of the

masses than to those of the upper
classes.

Britise Errorts 1o ESTABLISH
REPRESENTATIVE INSTITUTIONS

What was the Government’s atti-
tude in face of these divergent and
even contradictory aims? In the be-

-Il'
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ginning of Sir Herbert Samuel’s High
Commissionership, immediately after
the civil administration had been es-
tablished, the Government proposed
a national representative institution
in the form of an Adwvisory Council
composed of ten unofficial members
and twelve ex officio members of the
Government. The competence of this
council was limited beforehand and
made purely advisory. This institu-
tion, after functioning for more than a
vear, went to pieces under the pressure
of public opinion, more particularly
on the part of the Arabs. Sir Herbert
Samuel’s Government then attempted
to establish a broader institution on
the basis of real elections—the general
public electing a college which in turn
would elect representatives. But this
concession did not help either, and the
then powerful Moslem-Christian As-
sociation, which 1s controlled by the
ruling classes, succeeded in prevailing
on the elected Arabs to decline office.

This period of attempts to establish
countrywide councils ended 1n failure,
and was followed by a second period
of democratization from below up,
which was in our opinion a far more
correct and realistic method. Lord
Plumer, the second High Commuis-
sioner of Palestine, chose to strengthen
the foundations instead of raising a
countrywide institution. At the end
of 1926 the Municipal Elections Ordi-
nance was published, the towns then
containing about 300,000 people, or
40 per cent of the population of the
country.

In the beginning of 1927 elections
were carried out for the twenty-two
municipalities in the country, and
everywhere both Jews and Arabs par-
ticipated. There 1s plenty of room for
complaint regarding the disorder in
the administration of the municipali-
ties, and the curtailing of the rights of
the Jewish minority by the Arab ma-
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jority, to say nothing of the behavior
of the Government, which always took
upon 1itself the easy role of satisfying
the majority by crushing the minority.
Yet, despite all this, experience has
proved during the last five years that
there 1s certainly scope for joint work
between Jews and Arabs in the mu-
nicipalities so long as the majority.
with the aid of the Government, does
not forcibly and more than flagrantly
violate the rights of the minority. It
should further be pointed out that in
those places where there is coéperation
between Jews and Arabs, there 1s a
common demand addressed to the
Government for the widening of the
autonomous bases. Such coéperation
was to be found in the municipalities
of Jerusalem and Jaffa as long as Jew-
1sh representatives participated, and
it 1s still to be found in other towns.
such as Haifa, Tiberias, and Safed.

It would seem to follow that Lord
Plumer’s attitude with regard to forms
of territorial autonomy was correct
and wise, seeing that as long as he was
High Commissioner the country was
quiet and there were no untoward dis-
turbances such as occurred 1n the davs
of his predecessor and his successor.
The essential demand made by the in-
habitants was for an increase in the
powers of the municipalities and for
their democratization: and no one of
the Arab leaders who early and late
proclaim their noncooperation with
the Government ever dreamt of utter-
ing a ban on these autonomous insti-
tutions.

With the change of High Commis-
sioner, the purpose at present dom-
inant again triumphed. Instead of
increasing the autonomy stage by
stage, as had been the aim 1n the days
of Lord Plumer, proposals for an au-
tonomous territorial institution were
again heard, at the same time that all
attempts to introduce amendments
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mmto the Ordinance governing the au-

tonomy of the municipalities were
deferred.

Prorosep LEGISLATIVE ASSEMBLY

As early as 1929, before the riots, Sir
John Chancellor, the third Iigh Com-
missioner of Palestine, declared his
readiness to establish a legislative
council, and his intention was delayed
only by the riots (pogroms) of August
of that year. Those outbreaks proved
to the High Commaissioner that it was
premature to rest any considerable
hopes of the country’s accelerated de-
velopment on an institution that would
hand over power to the majority at a
time when that majority was utilized
by the controlling classes as a weapon
for destroying the property and en-
dangering the existence of the minor-
ity. At the same time, all attempts
to increase the existent autonomy of
the towns were postponed, and the

Ordinance prepared for the purpose
has not yet seen the light of day.

We are now 1 a transition period.
On the one hand, the establishment
of a legislative assemably has been de-
layed; but on the other, there is noth-
ing to prevent its establishment any
day. Even more, there 1s no surety
that it will not be established without
the imperative pledges of acceptance
of the Mandate and facilitation of the
establishment of the Jewish national
home. Again, there is no reason to
hope that such an mstitution, if es-
tablished, will serve as a decisive factor
in developing the country from both
an economic and a social standpoint.
It 1s rather to be feared that 1t would
function in an opposite direction, and
would impede the development of the
sources for the growth of those pro-
ductive economic and social powers

and potentialities upon which depends
the entire future of this country.

Isaac Ben-Zwiis a member of the Municipal Coun-
cit of Jerusalem and of the Executive Committee of
the Palestine Federation of Jewish Labor, and direc-
tor of the Political Department of the Jewish Com-

munity of Palestine.

He was a member of the

Government Advisory Council during Sir Herbert
Samuel’s administration. He is the author of vari-
ous archeological and historical books and pam-
phlets on Palestine and 1s a member of the editorial
board of the Palestine Hebrew Weekly, < Achdut.”

’* Digitized by Birzeit University Library



Local Self-Government—Past and Present

By OMAR BEY SALIH AL-BARGHUTHI

FOR administrative purposes the
Ottoman Empire was organized

imto  “vilayets,” “mutassarifliks,”
“kazas,” and “nahiahs.” The last,
being the smallest unit, was made up
of a few villages. Asa tiny member of
this great organization, Palestine com-
prised three mutassarifliks, viz: Jeru-
salem, Nablus (Samaria), and Acre.
Though a mutassariflik, Jerusalem en-
joyed the dignity of a vilayet and
therefore dealt directly with Constan-
tinople, while Nablus and Acre were
subdivisions of the vilayet of Beirut.

Local self-government under the
Turkish system corresponded to the
above mentioned organization. It
found expression in councils which ran
In a descending scale from the dignity
of vilayet rank to the humble station
of a village. The following treatment
will deal with these various forms of
self-government and will endeavor to
show the changes which have been

effected since the British occupation
of Palestine.

I. MasLis UMUMI—PROVINCIAT,
Councrr

In the last quarter of the nineteenth
century the passion of Europe for con-
stitutional government reached the
Bosporus, and the liberal forces among
the Turks began to assert themselves.
The result was an attempt at a parlia-
ment, which, however, met its doom at
the hands of the crafty Sultan Abdul-
Hamid. Undaunted, liberalism made
another charge on the dark power of
despotism, and the Young Turks suc-
ceeded, 1n 1908, in establishing a par-
liament in Constantinople. To this
constitutional body, Palestine sent six
delegates—three from the Jerusalem
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district, two from Nablus, and one
from Acre. This share in self-gov-
ernment enjoyed by Palestine, how-
ever, came to an end with the British
occupation.

The Turkish scheme for the encour-
agement of self-government created,
besides the Parliament at the Capital,
a council or assembly in each vilayet
or province. It was called majlis
umumi—Iliterally, a public council, but
really a provincial assembly. It helped
in the internal administration of a
vilayet, which was the largest adminis-
trative unit in the Turkish Empire.
The representatives to these assem-
blies were elected by the same men
that elected the members for the Par-
hlament in Constantinople. Each sub-
division of the vilayet was entitled to
a representative. Moslems and non-
Moslems were eligible. The councils
met once a year, for a period not to
exceed forty days, at the seats of the
vilayets, which were Beirut and Jeru-
salem in the case of Palestine. The
body was presided over by the “vali”
or governor of the province, and two
thirds of the members constituted a
quorum.

Thus, these councils were diminu-
tive parliaments, similar perhaps to
the State legislatures in the United
States. They dealt with such admin-
istrative problems as public highways,
public works, agriculture, commerce,
and education. In this way the peo-
ple of Palestine, besides having six
members in the Parliament at Con-
stantinople, had also considerable
share in the provincial administration.
No trace of this former participation
in government is now left to Palestin-
1ans.
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II. MaJLis IDARAH—ADMINISTRATIVE
CouncIL

This body was an advisory council
which was designed to help the gov-
ernors of all grades in the execution
of their duties. The vali, the mutas-
sarif, and the Kaimakam could turn
to these councils for advice. The mem-
bers were ex officio and elected. In
the first category came the mufti and
eadi (religious court officials) to rep-
resent Moslem 1nterests, and the
church dignitaries to speak for the non-
Moslems. The treasurer and chief
clerk of the district sat on this council
also. The elected members were three
Moslems and a proportionate number
of non-Moslems. Like the provincial
councils, the administrative council
was presided over by the chief official
of the mutassanfhik.

The duties of this council were of
an administrative and a judicial
nature. In the first place, it dealt with
matters of finance, taxation, public
works, land registry, agriculture, to-
baceco monopoly, tenders, and so forth.
The judicial duties consisted of the in-
-vestigation of accusations brought by
the public against government officials,
the trial of such, and the setthng of
differences between government de-
partments. Members of administra-
tive councils were elected in the
following manner. The administrative
officer called a meeting composed of the
treasurer and thereligious heads of both
Moslem and non-Moslem communi-
ties. This group of men nominated
candidates, who had to be Otto-
man subjects, taxpayers of not less
than 150 piasters per annum (approxi-
mately $7.50), and thirty years of age.
Of these eandidates, two thirds were
elected by the “elders” and “no-
tables.” Finally, the election was con-
firmed by the administrative officer.

The administrative councils during
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the Turkish régime were to be found
in every vilayet, mutassariflik, and
kaza: but with the advent of the Brit-
ish all this came to an end, leaving
British officers free to do what they
pleased without any official respon-
sibility to the public. The former
power of the Turkish administrative
council is now exercised by the district
officers and the Departments of Police
and Agriculture. The people of Pales-
tine are thus left without a voice 1n the
covernment of their local districts and
their country as a whole.

IIT. MaJsris AL-NAHIAH—DISTRICT
CouncrL

As was seen above, the nahiah was
the smallest unit in Turkish adminis-
tration. The chief official was the
mudir, who had a council made up of
four members or more, according to the
need. He called four meetings a year
and presided over them. Such meet-
ings generally took about one week.
The problems discussed were of a local
nature, consisting of road repair, agri-
culture, schools, and other matters
which the members chose to present.

Such was the Turkish provision fﬂ\\_/
local self-government, which funec-
tioned in some districts, while 1t failed
to operate in others. In any case,
there was theoretical provision for
self-government, and an enterprising
and an advanced community could
avail itself of it. But with the British.
there is neither provision nor a prac-
tical avenue for the inhabitants of

Palestine to have a share in governing
themselves.

IV. Municiearn CounciLs

Municipal responsibility, with the
Arabs, began at the time of their ap-
pearance as a world power in the sev-
enth century. Tt is said that the vig-
ilant second caliph, Umar, took it upon
himself to inspect the streets and

PE
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supervise street life. He would, e, g.
act as traflic officer, forbidding drivers
to “park” their camels and horses
i crowded spots, and chiding them
for overloading their donkeys; he kept
an eye on weights and measures. and
watched schoolmasters so as to limit
their flogging of their pupils. He
moreover insisted on municipal licenses
for construction and stipulated that
streets should be wide in the new cities
of Kufah and Basra, which were built
by the Arabs in Mesopotamia. Even-
tually, however, an institution called
the *hisbah” was evolved, and its ad-
ministration was turned over to an
officer who may have been equivalent
to the present mayor.

The Turks inherited the municipal
system from the Arabs, and on dif-
ferent occasions they passed laws gov-
erning it. At the entry of the British
into Palestine, they found the munic-
ipal authorities functioning. In fact,
it was the Arab Mayor of Jerusalem.,
Selim Effendi Husaini, that sur-
rendered the Holy City to the British
officers, the morning after the Turks
had evacuated it.

Under the Turkish régime, the mu-
nicipal council consisted of from six
to twelve members according to the
size of the city in question. They
were elected by the people for a period
of four years. For president of the
council, the Government selected one
of these members. Only the presi-
dent received a salary, while the mem-
bers did not. Every two years, half
of the members were replaced by newly
elected successors. Municipal coun-
cils employed an architect, a physician.
and a veterinary to assist them in their
work. Members of the council had to
be property holders. Meetings were
held twice a week, and a quorum con-
sisted of any number that was more
than half the membership. The
mayor was the executive head, with
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power to make appointments subject
to the approval of the council. The
duties of the council consisted of the
supervision of building, street clean-
ing and repair, lighting, control of pub-
lic markets, public places, registry of
births and deaths, public health,
weights and measures, public morality,
and such matters. The administra-
tive overhead of the municipality was

not to exceed one tenth of its total
Imcome.

Municipal suffrage was extended to
every male Ottoman living in a city.
who was 25 years of age or over, who
paid 50 piasters of property tax a year
($2.50) , and who did not have a crim-
imal record. To be eligible for elec-
tion, one had to be 30 years of age
or over, to pay an annual property
tax of 100 piasters ($5.00), to have
some knowledge of the Turkish lan-
guage, to have a good record, and to
be free from military service. Con-
tractors and persons In possession of
concessions, or others who were likely
to make personal profit from their
office, were ineligible.

The municipal revenue was derived
from the octroi and other usual mu-
nicipal taxes.

CoMPARISON OF TURKISH AND
BriTisa SysTEMS

It 1s clear, therefore, that the po-
sition of the municipality under the
Turkish Government was one of dig-
nity and independence. Government
interference was very slight, consisting
mainly of the appointment of the
mayor from among the elected mem-
bers. When the British came, how-
ever, this local self-government was
seriously jeopardized. The Palestine
(Government has robbed the munic-
ipality of many of its prerogatives as
regards the appointment of mayors,
the suspension of elections, the dis-
missal of councils, the abrogation of
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octroi duties, and the general crip-
pling of its sources of revenue. All
such government interference i the
internal affairs of the municipahties
1s looked upon by the people of Pales-
tine as an outrage and an unwarranted
trespass on local self-government. The
following ordinances will illustrate
British interference with local self-
government which existed before they
came:

Any municipal council nominated since
the British Occupation shall be deemed to
have possessed and to possess all the powers
of a municipal council elected under the
Ottoman Law of Municipalties, and shall
continue to possess such powers until such
time as elections have taken place for a
municipal couneil.

Pending the holding of municipal elec-
tions, the Distriet Commissioner, with the
approval of the High Commissioner, may
nominate or suspend a municipal council
or a president or any member thereof, and
may replace a president or member who
has been suspended.

The Government, moreover, has
permitted the raising of taxes on im-
movable property, with the consent of
the district ecommission, provided it
does not exceed 10 per cent of the
rental value.

Again, the High Commissioner for
Palestine, upon the recommendation
of the Chief Justice, may appoint a
magistrate for a municipal court, thus
depriving the municipalities of their
own courts. On March 16, 1929,
the Government passed the Local
Authorities Ordinance, limiting the
powers of municipalities, reserving
to itself the right to audit their books,
and to modify or to veto such deci-
sions of municipal councils as it sees
fit.

The High Commissioner has the
right to dismiss a mayor or a member
of the municipal council and appoint

one in his place. The High Commis-
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sioner may extend indefimtely the
term of municipal councils and thus
suspend elections. While under the
Turks elections were held regularly,
only one municipal election has been
held under the British. On February
1, 1930, another ordinance was passed
suspending elections and leaving mu-
nicipal councils as they were.

Comparing the position of munie-
ipalities under the Turks and under
the British, one cannot help conclud-
ing that the former aimed at granting
them freedom of action and only
shightly supervised them, while the
latter’s aim seems to be to cripple
their power and make them a mere
instrument in the hands of the Cen-
tral Government. Thus, municipal
councils have deteriorated into
mere government departments, after
they had once been independent local
agencies.

To the credit of the British, how-
ever, one may say that they organized
thirty Arab village local councils and
six Jewish, a thing which the Turks
never did. The arbitrary British
usurpation of municipal power, al-
though it robbed the population of
its rights, has tended to improve sani-
tary conditions, modernize the streets,
and minimize corruption. The Gov-
ernment Public Health Department
has taken over sanitary control from
the municipality, and has done much
for general cleanliness and for the
eradication of the malarial mosquito.
It has drained marshes and supervised
food supply. Health conditions under

the British régime are better than they
were with the Turks.

Thus, local freedom has been sacri-
ficed to efficiency, and one wonders
if the two could not be combined.
Other comparisons of the Turkish with
the British system are:

1. Whereas in the Turkish system all
religious communities or sects were

'i
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represented, under the British, only
communities constituting one tenth
of the population or over have that
privilege.

2. The British insist that suffrage
should be dependent on the pay-
ment of taxes.

. With the Turks, the appointment
of the mayor was dependent on the
candidate’s being one of the three
members with the most votes, while
the British appoint whom they
please.

4. Formerly, one with a legitimate ex-

cuse could vote in absentia; but the

present practice does not permit
that.

e

V. CounciL or ELDERS

Still another form of local self-gov-
ernment was the simple “Council
of Elders” of a village, which looked
after the local interests of its com-
munity, such as settlement of disputes,
entertainment of guests, cleaning of
streets, and apportionment of local
taxes.

VI. ComMITTEES

Finally, as agencies of local self-
government may be cited such com-
mittees as those of the awqalf, i. e., re-
ligious funds and education. The
former assisted in the management of
the pious foundations, and the latter
advised educational authorities in such

ConNcLusION

One is able to conclude from this
discussion that the Turkish Govern-
ment, though reputed to be despotic
and opposed to liberal policies, did
make provision for its subjects to
participate in the government. For
this purpose it created these councils,
beginning with the largest province
and ending with the smallest district.
The provincial assemblies may be
called small parliaments or legisla-
tures. They were local, indigenous,
and part and parcel of the land. They
understood the real needs of the coun-
try and could render service towards
the meeting of these needs.

Today, one is puzzled to see enlight-
ened Great Britain, the traditional ex-
ponent of modern democracy and the
home of the mother of parliaments,
governing Palestine in a less demo-
cratic fashion than did the “unspeak-
able Turk.” The British Mandate for
Palestine is being carried out by British
officials who are foreigners to the coun-
try and who are unacquainted with
its traditions. Great Britain governs
the Holy Land by its own officers,
without reference to the wishes of its
people, and decidedly against their
interests.

One regrets to see the British barter
their birthright, saerifice their demo-
cratic instincts, and perhaps sell their

matters as the curriculum, the appoint-
ment of teachers, and the building of
schoolhouses.

soul, in order to earry out a hasty and
an 1ll-conceived Declaration by the
late Lord Balfour.

Omar Bey Salih al-Barghuthi is a lawyer in Jeru-
salem. He 1s president of the Ram Allah Moslem-
Christian Society, and a member of the Arab
Executive Committee and of the Jerusalem Oriental
Society. He s co-author of “ History of Palestine,”
and author of many articles on Arab customs and
traditions.
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Palestine Legislation Under the British

By BernaArD JOSEPH

T THE time of the occupation of
Palestine by the British military
forces, Ottoman Law was the law of
the land. That system of law was
for the most part codified. The prinei-
pal book of law was the Mejelle or
Civil Code, based on Moslem religious
law as laid down hundreds of years ago.
The Mejelle seeks to provide for the
simplest of legal relations in such mat-
ters as sale, hire, pledge, deposit, part-
nership, gift, and agency, and lays
down some rules of evidence and pro-
cedure. Although founded on ele-
mentary principles of justice, the
Mejelle is archaic, incomplete, and
suited only to the needs of a simple
peasantry 1gnorant of the ways of
twentieth-century organization.

Turkisa LEGISLATION

The Turks sought to remedy the
inadequacy of the Mejelle by promul-
“gating a Commercial Code in 1850.
This code 1s based on French Commer-
cial Law, but lacks clarity. Tt treats
of partnerships, bills of exchange, and
bankruptey, but in an inadequate man-
ner and without providing for the de-
velopment of commercial relations
since the inception of the industrial
age. It practically ignores the exist-
ence of limited lability share com-
panies, trade-marks, and patents.

In the year 1879 a Code of Civil
Procedure was enacted. It furnished
a basis for the orderly regulation of
litigation. A Law of Execution set-
ting out the manner of enforcing judi-
cial decisions was promulgated in
1914.

The laws applicable to immovable
property were contained in a Land
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Code introduced in 1858 and in several
supplementary laws relating to parti-
tion, inheritance, mortgage, and lease
of immovable property. Land Regis-
tries were opened by the Turkish Gov-
ernment in 1860, but only a small part
of the land was registered, and titles

to land remained to a great extent in a
state of confusion. The Land Code 1s
not comprehensive, and maintains the
antiquated land system intended for
a subjected agricultural people.

To meet the requirements of the
maintenance of law and order, a Penal
Code was drawn up in 1858, and a Code
of Penal Procedure in 1883, also based
on the French law. These, too, were

not suited to the needs of a progressive
community and were clumsily adapted
to and artificially superimposed upon
the indigenous population. In addi-
tion, there was legislation which pro-
vided for procedure before magistrates
and for fiscal and other matters, which
was no better than the codes of law.
The laws were enforced by corruption-
ridden courts subject to the system of
capitulations and to mterference in
matters of personal status by the Mos-

lem and other religious courts.

Brrrisa Ponricy

‘It was this unsatisfactory body of
laws which the British authorities
found in the country. It would have
been simple and, from the point of view
of the speedy development of the
country, more advantageous and con-
venient if the old laws had been re-
placed by one stroke by an up-to-date
code providing for all the requirements
of a progressive country. Two factors
operated against the adoption of such

#
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a course. The British policy is averse
Lo interfering unduly with existing
customs and laws by forcing sudden
changes upon the indigenous popula-
tion. It is also not in keeping with
British legal tradition and constitu-
tional practice to codify the law. The
great system of the common law built
by decisions of the judges made as oc-
casion arose, has become a part of the
legal outlook of the British people.

In setting about to govern the coun-
try and mend its laws to meet the needs
of the new industrial and commercial
development which it was anticipated
would go hand in hand with the build-
ing of the Jewish national home in
Palestine, the Government acted in
conformity with both these rules of
practice. Instead of enacting that the
common law of England should re-
place existing laws, it accepted the
Ottoman Laws as they were in force
on November 1, 1914, as the basic law
to be applied, and set about gradually
to make the requisite amendments.

The practical, matter-of-fact man-
ner in which the Government pro-
ceeded is apparent from the legislative
acts to which it put its hand while the
country was still under military oc-
cupation. The Commander in Chief
of the Army provided for such things
as the remstatement of taxes in force
under the Turkish Government prior
to the War, punishment for conducting
disorderly houses or practicing prosti-
tution, prohibition of the sale of intoxi-
cating liquor to children, remission of
house and land tax on educational in-
stitutions, regulation of the vocation
of petition writers, licensing of printing
presses, prohibition against cutting
down olive trees without license, pro-
vision for protection of Jerusalem
water supply, registration of clubs and
societies, regulation of trades affecting
health, the protection of tenants
against excessive rent charges, con-
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servation of antiquities, and preven-
tion of profiteering. /

LecisLation or e CrviL
ADMINISTRATION

On the first of July, 1920, a civil
admmistration under Sir Herbert
Samuel, first High Commissioner for
Palestine, took over the Government
of the country from the military. To
it fell the task, inter alia, of revising
the laws of the country, at first on the
advice of a nominated Advisory Coun-
cil, and from 1925 with the advice of
that Council which is made up only
of official members.

It will not be possible to give more
than the barest outline of the wvast
amount of legislation created by the
unremitting efforts of a devoted
Attorney-General, Mr. Norman Bent-
wich, who may rightly be regarded as
the father of modern legislation in Pal-
estine. Itsextent can berealized from
the fact that in the eleven years from
1920 to 1930, no less than 380 ordi-
nances were promulgated, in addition
to voluminous regulations and notices
on diverse subjects.

The Civil Administration set its
hand to providing by legislative acts
for the needs of a country which was
to be transformed from a backward,
undeveloped, barren state unaffected
by the progress of science and industry
in Europe, as it had remained for cen-
turies, to a modern, civilized, progres-
sive country. One of its first steps n
this direction was to provide a sound
basis for Government by an enactment
punishing the unauthorized communi-
cation of information by Government
officials or persons having contractual
relations with the Government.

Immagration—

An Immigration Ordinance was then
promulgated to regulate entry into
Palestine. It was in keeping with the
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original intention of the Mandatory to
help in the establishment of the Jewish
national home in Palestine, and merely
made the usual provisions as to the
registration of immigrants, the de-
portation of undesirables, and the
satisfaction by an mmmigrant of the
usual requirements that he should be
i possession of a proper vise, that he
should have m his possession or be n
a position to obtain the means of sup-
porting himself and his dependents,
that he should pass a medical examna-
tion, and that he should not be a fugi-
tive from justice.

Land transfer—

To prepare the ground for regulariz-
ing titles to land and controlling dis-
positions of land i the public interest,
a Land Transfer Ordinance was en-
acted in September 1920. It made all
dispositions of 1mmovable property
registerable in Government land reg-
1stries on pain of nullity. An end was
put to the undesirable practice of
registering Jand 1n the names of
nominees, which had become common
because of the mmpossibility of regis-
- tering land 1n the names of non-Otto-
mans prior to the War. Beneficial
owners of such land were given an
opportunity to prove their rights and
obtain registration as owners in their
own names. The law prevented ab-
sentee ownership, land speculation, the
acquisition of vast tracts by individ-
uals, and neglect to cultivate agricul-
tural land, and provided for the reten-
tion by a transferor who was 1In
possession of agricultural land or any
tenant thereof of sufficient land in the
district or elsewhere for the mainte-
nance of himself and his family. These
praiseworthy safeguards were abol-
ished m 1921 because, strangely
enough, they were misunderstood by

the Arab people and opposed by their
politicians.
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Copyrights and antiquities—

The cultural requirements of the
country were also considered early m
the administration by the introduction
of a Copyright Ordinance to protect
the rights of authors of literary and
artistic productions. A comprehen-
sive antiquities law promulgated sets
up a Department of Antiquities, pro-
vides for the registration and preserva-
tion of all antiquities and historical
sites and monuments, and for the con-
trol of excavations. The ownership
of antiquities discovered is declared to
be vested mm the Government. The
ceneral intention of this law was to re-
tain for Palestine its historical treas-
ures.

Forestry—

The provisional efforts of the Mili-
tary Administration to save what few
trees the Turks had left were supple-
mented by a Forestry Ordinance pro-
viding for the protection of existing
forests (a term which must not be
understood in the sense common 1n the
United States, but more correctly as a
small wooded tract of land) and the
development of state forests. This
ordinance was intended to preserve the
limited rain water supply of the coun-
try. Unfortunately the absence of
other fuel constrained the Government
to permit the collection by fellahin of
brushwood used by them in the manu-
facture of hme mm primitive kilns, to

the detriment of the country’s supply
of water.

Cooperative societies—

To facihitate the development of
agriculture and industry by a popula-
tion not possessed of great wealth, the
Government provided for the incor-
poration of cobperative societies and
their control by Government. The
Arab population has not yet taken ad-
vantage of codperation, but the Jewish

a?
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population has found in it ample op-
portunity to give concrete expression
to 1ts 1deals of joint economic enter-
prise.

Commerce—

To fulfill a similar need in the realm
of commerce, a Companies Ordinance
was promulgated which introduced the
conception of a limited liability com-
pany, and thus filled a great need in a
¢ountry in which new enterprises es-
sential to its development were neces-
sarilly economically precarious. It
also created facilities for procuring
credit by means of debentures. Tt es-
tablished a Companies Registration
office which was open to the public, as
n other modern countries. In 1929
the Companies Ordinance was replaced
by a more comprehensive ordinance
including all changes in the English
law on the subject made by the Com-
panies Act of 1929. Considerable
benefit also resulted from a Trade-
Marks Ordinance based on principles
of English law, and from the establish-
ment of a Trade-Marks Registry.

Advertising and town planning—

The Government, in its anxiety to
furnish legal facilities requisite for
progress, was not oblivious to the need
to protect the country against abuse,
and accordingly introduced an Adver-
tisements Ordinance to protect the
countryside from the barbarities of
ultra-modern business-getting propa-
ganda. There was also promulgated a
comprehensive Town Planning Ordi-
nance to protect the natural beauty of
the country and to regulate the laying
out of new towns or quarters and all
building operations in towns, as well as
the alignment of roads.

Protection of mortgagors—

Nor did the Government overlook
the condition of the indigenous popu-
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lation; for in the Credit Banks Ordi-
nance it limits the rights of such banks
to enforce Lheir security, so as to pro-
tect mortgagors In a generous manner
against the sale of mortgaged prop-
erty on unfavorable terms or without
ample notice.

Various laws—

In addition to the matters dealt with
above, the Civil Government, in the
first few years of its existence, also pro-
vided legislation on the administration
of prisons, the appointment of public
notaries entitled to attest documents
for use abroad, the control of road
transportation, the publication by
banks of annual balance sheets, the
regulation of the professions of phar-
macists, surveyors, and advocates, the
constitution of land courts to settle
land disputes and determine title to
immovable property, the binding over
of persons suspected of intending to
commit criminal offenses, the collec-
tive responsibility of villages or quar-
ters of towns for damage suffered as a
result of disturbances or riots in such
villages or quarters, the organization
and regulation of the police, and the
establishment of local councils in vil-
lages with power to make by-laws and
to 1Impose certain rates.

Order in Council, 1922—

In 1922 the Palestine Order in Coun-
cil was promulgated. This Order in
Council, which furnished Palestine
with a constitution, is dealt with else-
where in this issue. It need only be
observed that it did a great deal to-
wards putting an end to legal anoma-
lies which worked hardship on different
sections of the public, particularly in
matters of personal status. In the
same year, provision was made for
special treatment of juvenile offenders,
for the enforcement of civil Jjudgments
obtained in Great Britain, for the con-
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trol of the tobacco trade so as to pre-
vent smuggling, for the hearing by
courts of evidence contrary to written
admissions in order to defeat a claim
for usurious interest, for the control
of trade in and possession of firearms,
for bringing up to date the regulation
of raillway traffic and offenses against
the railways, for the Department of
Health of the Government to enforce
precautions against the spread of ma-
laria, and for the Department of
Agriculture to take steps to put an end

to the encroachment of sand dunes on
cultivable areas.

Inheritance—

There was a lull in creation of legisla-
tion in the vear 1923, when, owing to
delays in the abortive attempt to elect
a legislative council, only one ordi-
nance of any importance was enacted,
the Succession Ordinance, which laid
down rules as to inheritance of mem-
bers of the different communities,
foreigners and Palestinians, as to the
civil and religious courts competent to
exercise jurisdiction, and as to the law
applicable. This ordinance did much
to bring order into the chaos inherited
from Turkish rule which was the de-

light of lawyers fond of knotty prob-
lems in the conflict of laws.

Powers of the courts—

In 1924 a Courts Ordinance revised
the constitution of the courts and cre-
ated a Supreme Court including a High
Court of Justice with power to grant
injunctions, to deal with habeas corpus
applications, and to issue orders in the
nature of mandamus to public officers
—a tremendous aid to the public in
obtaining its rights and preventing
abuse of office, theretofore unknown to
Palestine law. This ordinance also
made it possible to take advantage of
the right conferred by the Order in
Council to appeal from the Supreme
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Court to His Majesty’s Privy Council
in certain cases.

Criminal procedure—

The Trial upon Information Ordi-
nance was also promulgated which re-
placed the unsatisfactory criminal pro-
cedure rules of Ottoman Law with a
system of procedure based upon the
English practice, providing for a pre-
liminary inquiry in offenses for which
the penalty is two years or more, and
for trial only if the examining magis-
trate finds there is prima facie proof
sufficient to warrant a committal for
trial and upon an information laid by
the Attorney-General. The law as to
the right of the police to arrest persons
and to search premises was clarified
and improved to facilitate the dis-
covery of guilt, while safeguarding in
a measure the liberty of the individual.
Provision also was made for extradi-
tion proceedings.

A Law of Evidence Amendment Or-
dinance put an end to undesirable
features in the Ottoman Law on evi-
dence, such as provisions disqualif ving
relatives and parties to an action as
witnesses and requiring the evidence
of two women as an equivalent to the
evidence of one man.

Numerous laws—

Of numerous other ordinances en-
acted in 1924, mention should be made
of the Charitable Trusts Ordinance
governing the creation and adminis-
tration of trusts for charitable pur-
poses, and of the Wireless Telegraphy
Ordinance intended, somewhat pre-
maturely, to bring Palestine into line
with European countries in this re-
spect

In the following year a Public
Trustee of Charities Ordinance was
promulgated, intended to fill a erying
need for control by a Government
officer of the administration of char-
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itable mstitutions. This law has re-
mained a dead letter.

Among the thirty-five ordinances en-
acted in 1925, there were the Criminal
Law Amendment Ordinance, provid-
mmg punishment for the procuring of
women for unlawful purposes, and
adopting the provisions of the Inter-

national Convention concerning the

white slave traffic; the Dangerous
Drugs Ordinance, making applicable
to Palestine the provisions of the Inter-
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