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Socioeconomic Rights of Palestinian
Refugees in Arab Countries

ASEM KHALIL*

Abstract

This article discusses the possible impact of global crisis on the economic and social rights
of Palestinian refugees in host Arab countries. While the impact of global crisis is not felt
only by refiigees, this article will only address the case of Palestinian refugees in the Arab
states that host the majority of Palestinian refizgees; that is, in Egypt, Jordan, Lebanon, and
Syria.

Historically speaking, crisis (political, economic and social) at the national, regional and
international levels has had a negative impact on Palestinian refugees, not only in terms of
political enforcement but also in terms of their legal recognition. Accordingly, there are no
grounds ta believe things will be different with the current global financial crisis. It may
even be worse, given the natural increase in the pumber of Palestinian refugees i Arab
countries and, accordingly, in their needs.

The reasons behind this difficult situation will be discussed in detail, including what is
commonly referred to as the ‘protection gap’ for Palestinian refisgees in host Arab states, on
the international and regional level; the lack of clear legal texts providing and protecting
basic rights; and the inclusion of discriminatory legal texts in the constitutions of Arab
states. These matters may partly explain why the status of rights for Palestinian refugees in
host Arab states is more fragile than for other categories of persons.

This article will also argue that political enforcement, effectuated by concerned coun- -

tries or by international organizations, without legal recognition gives such actions the
status of charitable acts, rather than the fulfiltment of legal obligations. It is only ir. the case
of legal obligations that rights become justiciable and states, as much as international
organizations, become accountable. The nature of assistance provided to Palestinian refu-
gees by concerned states proves that it is far from being considered as their legal obligation.
As a consequence, such assistance is dependent on the resources and political willingness of
donor communities for voluntary contributions. Accordingly, the negative Impact of the
fmancial crisis will be felt by Palestinian refugees, and donor communities are likely to offer
humanitarian aid rather than development.

Finally, the article argues that the deterioration in the global economic context is no jus-
tification for states — whatever their level of income — to compromise on their fundamental
human rights abligations. In such times it Is even more important that states guarantee
minimum essential levels of human rights; teke deliberate measures targeted at the most
vulnerable; avoid measures that are retrogressive or discriminatory; and orient public
policy towards the progressive realization of the rights of the whole population through the
equitable distribution of available resources.

* Asem Khalil, Assistant Professor, Faculty of Law and Public Administration, Director of Ibrahim
Abu-Lughod Institute of International Studies, Birzeit University. The author is very grateful for
suggestions made by the [JRL reviewers with respect to this article,
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1. Introduction

"The Palestinian refugee situation is protracted. Although there are unique
legal and political aspects to the Palestinian refugee situation, there are
general principles that can be applied to their situation. This is particu-
larly so with regard to any analysis of their sociceconomic rights.

Enjoyment of socioeconomic rights by Palestinian refugees in countries
in the region has long been precarious, notwithstanding the existence of
an international legal framework for the protection of those rights and a
dedicated international agency to provide support in the delivery of rele-
vant assistance. This article deals, in particular, with Palestinian refugees in
Fgypt, Jordan, Lebanon and Syria.! An international legal framework
provides for the protection of Palestinian refugees’ socioeconomic rights;
although socioeconormic rights are considered by some to be non-justiciable
and therefore unenforceable, there is at least a core content in those rights
from which no derogation is permitted; there is also an obligation to ensure
the progressive realization of those rights.

However, in practice, these obligations are interpreted and applied
inconsistently at a domestic level; this has been partly due to a political
perception that integration will compromise the ultimate objective of the
right to return. Although the right to return remains the central preoccu-
pation of the Palestinian refugee population as a whole, this ultimate
objective should not be regarded as compromised by the enjoyment of
socioeconomic rights in the meantime.

In this regard, the problem of socioeconomic rights enjoyment is less a
matter of recognition in international law than it is a matter of enforce-
ability at a national level; because individual states have developed differ-
ent frameworks applicable to this group of refugees, there is (a risk of)
tension within the Palestinian refugee population in the region and within
the national populations that host them. One of the key problems that
Palestinian refugees encounter is that they lack a secure legal status
(whether naturalisation/citizenship rights or some other form of secure
residency). This has serious implications for their enjoyment of socioeco-
nomic rights, particularly, the right to work.

! The selection of Egypt, Jordan, Lebanon, and Syria is justified by the simple fact of their being,
with the West Bank and (Gaza Strip, the main destinations [or Palestinian refugees during the 1948
war {the nakba). They are the four countries adjacent to historic Palestine, and the places where most
Palestinian refugees are stifl living and where most refugee camps are preseni. The West Bank and
Gaza Strip are not covered in this article for two reasons. First, the West Bank and Gaza Strip are oc-
cupied territories and, as such, are territories where International Humanitarian Law applies, making
the legal status and rights distribution map tetally different from that of host Arab states. Secondly,
Palestinian refugees and non-refigees fell under Israeli eccupation in 1967 and were treated alike with
regard 1o residency status. They are even treated alikc under the Palestinian Authority, with regard
to political, civil, economic and social rights. The only difference is the entitlement of registered
Palestinian refugees to services provided by UNRWA, which will be indirectly referred 1o later, under
the issue of UNRWA. and the impact of the current crisis on it.
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With an already bleak situation, the long-term impact of the global
financial crisis could be serious; this may increase the vulnerability of
Palestinian refugees, in particular, those whose enjoyment of socioeco-
nomuc rights depends on support provided by what is likely to be a weak-
ened United Nations Relief and Works Agency (UNRWA) and other aid
agencies. Although the socio-political dimensions of its operations are
highly contested, UNRWA remains a significant source of support for
Palestinian refugees. Their vulnerability shows that the protection of
Palestinian refugees is as much a problem of legal (unjenforceability as it is
one of political (un)accountability.

The article will first present what is referred to as a ‘protection gap’,
which describes best the status of rights and freedoms of Palestinian refu-
gees in host countries (section 2). It will then discuss selected socioeco-
nomic rights based on standards determined by the international
obligations of host countries (section 3). Finally, it will deal with the current
global financial crisis, as an example of the continuing fragility of the
Palestmian refugee situation, and will advance arguments in favour of sup-
porting UNRWA and in favour of the recognition and enforcement of the
socioeconomic rights of Palestinian refugees in host countries (section 4).

2. The protection gap

Palestinians are one of the largest national groups among refugees world-
wide? and one of the largest stateless communities in the world.3 Dis-
placed Palestinians fall grosso modo into three general categories:* first,
those displaced or expelled from their place of origin as a result of the
nakba (and their descendants); second, those displaced from their places
of origin as a result of the 1967 war (and their descendants); third, those
who reside outside historic Palestine and are unable (due to revocation
of residency, denial of family reunification, and deportation) or un-
willing (owing to a well-founded fear of persecution) to return {and their
descendants}.

It is worth noting that only the first group fits within the framework of
the UNRWA operational definition: ‘Palestine refugees are persons whose
normal place of residence was Palestine between June 1946 and May
1948, who lost both their homes and means of livelihood as a result of the
1948 Arab-Isracli conflict’.> Following the 1967 war the definition

! E. Zurcik, ‘Constructing Palestine through Surveillance Practices’ (2001} 28 Brisish Journal of
Middle Enstern Studies 205-27 at 208; Badil, “Survey of Palestinian Refugees and Tnternally Displaced
Persons 2006-2007” (Badil Resource Center for Palestinian Residency and Refugee Rights, 2007), 42,

4 A, Shiblak, ‘Stateless Palestinians® {2006) 26 Forced Migration Review 8-9, 8.

* Badil, above n. 2, 42.

5 Available at: <http:/ /wwwun.org/unrwa/refagees/whois. html>.
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remained unaltered, but UNRWA’s mandate was extended by the explicit
authorization of United Nations (UUN) General Assembly resolution 2252
of 1968, renewed in the UNRWA annual reports.® The third group
remains outside UNRWA's mandate de jure and de facto.

According to the latest published statistics from UNRWA, there are
4,766,670 registered Palestinian refugees (1,396,368 of whom are regis-
tered in camps).” While registration is a sine gua non for receiving assistance
from UNRWA,® many Palestinian refugees — although they fall within the
framework of the above operational definition — are not registered with
UNRWA. According to some estimates they exceed one million.”

Many Palestinian refugees are unregistered because of their omission to
register in one of UNRWA' five areas of operation (Jordan, Lebanon,
Syria, the West Bank and the Gaza Strip). Others, such as Palestinian refu-
gees in Egypt,!? are unregistered simply because they are present outside
UNRWA's five areas of operation. Unregistered Palestinian refugees may
have a legal document issued by a host country. Others may simply lack
any paper documentation. Those undocumented Palestinian refugees are
legally nonexistent for UNRWA’s purposes, as well as for host countries.!!

In other words, Palestinian refugees (referring to all those Palestinians de
Jacto unable to return to their home country) go beyond the operational
definition UNRWA puts forward to determine who is entitled to its services.
Fo a large extent, they also go beyond the definition set down by the 1951
Convention relating to the Status of Refugees (the 1951 Convention).'?
They continue to be candidates for UNRWA services despite having acquired
the nationality of the host country, as is the case for most Palestinians in

Jordan.

6 L. Takkenberg, The Status of Palestinian Refugees in Infernational Law (Clarendon Press, 1998), 82.

7 They are distributed in UNRWA areas of operation as follows: 1,983,733 in_Jordan, 425,640 in
Lebanon, 472,109 in Syria, 778,993 in the West Bank and 1,106,195 in the Gaza Strip. Those figures
represent the number of registered Palestinian refugees as of 1 Jan. 2010, published on the UNRWA
website <http:/ /www.unrwa.org/userfiles/ 2010062826 1.pdf>.

8 Palestinian refugees, according to the above definition, are entifled to assistance, but UNRWA
services are not provided for all of them. Palestinian refugees need to satisly three other conditions: 1}
living in the UNRWA area of operations, 2) being registered with the Agency, 3) belng in need of
assistance.

¥ W, Said, ‘Tacts, Rights and Remedies’ (2005) 28 Hastings Int'l & Comyp. L. Rev. 349-67, 350.

10 The number of Palestinian refugess in Egypt is estimated to be 50,000-70,000. According to
Takienberg, the total number of Palestinians in Egypt may amount to 50,000-100,000. Takkenberg,
above 1. 6, 150-4. For more about Palestinians in Egypt, see, O. El-Abed, “The Forgotten Palestinians:
How Palestinian Refugees Survive in Egypt’ (2004} 20 Forced Migration Review 29-31.

1" For more about the undocumented Palestinian refugees in Lebanon, see, C. Petrigh, ‘No freedom,
o future: undocumented Palestinian refugees in Lebanon’ (2006) 26 Forced Migration Renew 15-16.

12 Convention relating to the Status of Relugees of 1951, available at: <http://www].umn.edu/
humanrts/mstree/vlcrs.him>.
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2.1 Palestinian exceptionalism

The large number of Palestinian refugees, their prolonged exile, their
statelessness, and Israeli refusal to re-admit Palestinian refugees'3 render
their situation extraordinary and unique.'* This exceptionalism is mani-
fest in two areas, the eventual solution of their refugeehood and the way
they need to be treated in exile. Historically speaking, at least, the treat-
ment of the Palestinian refugee issue as a ‘case apart’ was the express
desire of their leadership, the scholars who study them, and the agencies
and activists that sought to assist them.!?

Besides, the international community and the Arab states have opted for
keeping Palestinian refugees separate from the global refugee protection
regime by maintaining a system of separate agencies to address their situ-
ation.'® While this exceptional consideration reflects the special interest
dedicated by the international community to Palestinian refugees for more
than sixty years,'” arguments that are built on this uniqueness alone to sup-
port refugee exclusion from international refugee protection, or the ‘exclu-
ston’ nterpretation of the 1951 Convention, are not convincing,

Rather, their exclusion from international protection mechanisms due
to the assistance provided by UNRWA or by the (dz facto inactive) UN Con-
ciliation Commission for Palestine (UNCCP)!8 is one of the reasons why
they are considered a case apart — not the other way around. In other
words, it is correct to conclude, based on the premise that Palestinian refu-
gees are excluded from the international protection regime, that they are

13 As pointed out by Elsayed-Ali: “The Palestinian refugee problem is uniquely complex, protracted
and significant. One of its peculiar aspects is that most Palestinian refugees want to return to their
homes and/or lands but are unable to do so not because of a fear of persecution — commonly found
in other refugee situations — but because they will not he allowed to enter Israel by the Israeli author-
ities”. 8. Elsayed-Ali, Palestinian Refugees in Lebanor’, (2006} 26 Forced Migration Review 13-4, 13.

1* Introducing the book that he had edited, Dumper identified at least five unique aspects of the
Palestinian refugee case: the longevity combined with non-integration, the demographic scale and
ambiguity, the unique legal and administrative framewaork, the fact that Palestinian return is precluded
by the ethne-religious nationalism of the Israeli government, and the Palestinians’ lack of sovereignty
over any of their historic territory. M. Dumper, Palestinion Refugee Repatriation: Global Perspectives
{(Routledge, 2005}, cited in: M. Kagan, “The {Relative) Decline of Palestinian Excepiionalism and its
Consequences for Refugee Studies in the Middle East’ (2009) 22 FRS 417-38, at 419-20.

15 M. Kagan, ‘The Decline of Palestinian Excepticnalism: Observation of a trend and its
consequences for refugee studies in the Middle East’ (The American University in Cairo, The Forced
Migration & Refugee Studies Program, 2007), 6.

16 Kagan, above n. 14, 427.

Y7 It also explains why the UN General Assembly decided to have separate international agencies
to provide protection and assistance for Palestinian refugees. 8. Akram and G. 8. Goodwin-Gill, ‘Brief
Ammicus Curiae on the Status of Palestinian Refugees under International Law’ in The Palestine Yearbook
of International Lawo (Kiuwer Law International, 2000/2001), 185-260, at 194.

18 The UNCCP was estzblished by UN General Assembly Resolution 194, 11 Dec. 1948, with a
protection mandate for Palestinian refugees. See, J. Suleiman, ‘Marginalised Community: The Case of
Palestinian Refugees in Lebanon® (University of Sussex, Development Research Clentre on Migration,
Globalisation and Poverty, 2006), 9.
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treated as a case apart by all concerned actors (host countries, Palestinian
leadership, UN refugee agencies). Scholars may even advance arguments
considering the uniqueness of Palestinian refugees’ case for didactic pur-
poses (in order, for example, to avoid misleading comparisons and conclu-
sions or erroneous reference to common principles, as those available in
mternational refugee law). However, from that fact alone it is not possible
= without commutting a fatal Jogical error — to conclude that they ought to
be excluded from the international protection regime.

‘The *proteciion gap’ is used here to describe what many scholars con-
sider to be the position of Palestinian refugees in the region.!? It suggests
that international protection mechanisms are rare, if not absent, and
that Palestinian refugees are left without legal protection. The gap is the
result of the non-applicability of the 1951 Cionvention to Palestinian refu-
gees under the pretext of their being subject to separate international
agencies.” It is also the result of non-ratification by concerned states of
the 1951 Convention and the overall status of rights and freedoms therein.

2.2 Lack of ratification

Without undermining the applicability of customary international law on
refugees,?! Jordan, Lebanon and Syria are not legally bound by the 1951
Convention and its Protocol.?> The government of Jordan, although not
a signatory to the 1931 Convention, had signed the 1998 Memorandum
of Understanding with the UN High Commissioner for Refugees
(UNHCR) that outlines the major principles of international protection,
including the definition of a refugee and the principle of non-refoulement. 23
This memorandum, for exampie, allows ‘mandate refugees’ a maximum
stay of six months in Jordan.?* The memorandum, however, does not

¥ L.g, ibid, 8. Akram, ‘Palestinian Refugees and Their Legal Status: Rights, Politics, and Tmplica-
tions for a Just Sclution® (2002) 31 Fournal of Palestine Studies 36-51; Badil, ‘Closing Protection Gaps:
Handbock on Protection of Palestinian Refugees in States Signatories to the 1951 Refugee Conven-
tion’ (BADIL, Resource Center for Palestinian Residency and Refugee Rights, 2005).

20 T. Rempel, ‘Who are Palestinian Refugees?” (2006) 26 Forsed Migration Reviern 5-7, 5,

21 For more about applicability of customary international {aw on refugees, see, L, A. Reeds,
‘Sixty Years in Limbo: The Duty of Host States to Integrate Palestinian Refugees under Customary
International Law’ (2006) 81 NYUL Rev. 351-76.

2 As noted by Said, ‘Lebanon is not a signatory to either the Convention Relating to the Status of
Relugees of 1951 or the 1987 Protocol Relating to the Status of Refugees, so the safeguards and guar-
antees of these documents are not legally binding on Lebanon with regard to its Palestinian popula-
tion”. W. Said, “The Palestinians in Lebanon: The Rights of the Victims of the Palestinian-Israeli Peace
Process’ (1999) 30 Columbic Human Rights Law Remere 315-57, 325. The same applies to Syria and
Jordan. This does not mean that they have no international legal obligations toward refigees, since in
all circumstances customary international law refated to refugees is binding ou all states. For more, see,
Reeds, above n. 21.

** Tor more, see, <http:/ /wwwunher.org/ cgi-bin/ texis/vix/ page? page=40e486566> .

2 M. Olwan, Jordan: the Legal Dimension of Migration’ in F Fargues (ed.), ‘Mediterranean
Migration 2006-2007 Report’ {European University Institute, Robert Schuman Centre for Advanced
Studies, 2007), 97-104 at 99.
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apply to Palestinian refugees (such as the 1967 Palestinian refugees from
Gaza) who have a special temporary travel document issued by Jordanian
authorities.?

Of the four countries considered in this article, only Egypt has ratified
both the 1951 Convention and its Protocol of 1967.26 Under a 1954 agree-
ment between UNHCR and the Egyptian government, UNHCR has
assuted the responsibility for determining refugee status in Egypt. It also
provides protection and assistance to refugees.?” Available literature, none-
theless, suggests that only a small number of Palestinian refugees in Egypt
are registered with UNHCR, and the vast majority are considered foreign
nationals in terms of rights and entilements, and they live unassisted.?8
According to UNHCR, Palestinian refugees are not considered ‘people
of concern’.?? In other words, the ratification of Egypt did not change the
de facto exclusion of Palestinian refugees from the protection system offered
for refugees by conventional international law.

Arab states have been reluctant to ratify the 1951 Convention or to
apply it to Palestinians because these states deem it inadequate for address-
ing the specificity of Palestinian displacement.’® In fact, the League of
Arab States (the League) and member states did not encourage UNHCR
to play a formal role in protecting Palestinian refugees due to concerns that
UNHCR involvement might result in a decrease of international support
for UNRWA, and for fear of weakening the ‘right of return’. Additionally,
the League and UNHCR signed a cooperation agreement ‘that provides
for periodical consultation, mutual representation, exchange of documents
and information, and co-operation with UNRWA’, 3!

The concern Arah states advance, according to Suleiman, is ‘that the
Palestinian refugee problem would not be adequately addressed if UNH-
CR’s durable solutions were applied to Palestinian refugees, such as re-
settlement to a third country or settlement in the first country of asylum’.32
In fact, many of the articles of the 1951 Convention seem problematic if
applied to Palestinians, especially article 1{C), which provides a list of cases

%5 For more about Gazans in Jordan, see, O, El-Abed, ‘Tmmobile Palestinians: ongoing plight of
Gazans i Jordan' (2006} 26 Forced Migration Review 17-18.

% Egypt had expressed a number of reservations, including on arts. 20 (dealing with rationing
system}, 22, para. 1 {dealing with public education); 23 {dealing with public relief); and, 24 (dealing with
labour legislation and social security), ‘because these articles consider the refugee as equal to the
national’. Available at: <http://treatics.un.org/ Pages/ ViewDetalsIl aspx?&sre=TREATY &mtdsg_no=
V~2&chapter=5& Temp=mtdsg2&lang=en#EndDec>.

%7 K. Grabska, ‘Who Asked Them Anyway? Rights, Policies and Wellbeing of Refugees in Egypt’
{University of Sussex, Development Research Centre on Migration, Globalisation and Poverty, 2006},
25,

28 Thid., 26-7.

28 See, UNHCR website: <http:/ /www.unhcr.org/ cgi-bin/ texis/vix/ page ?page=49e486356>.

30 Suleiman, above n. 18, 11,

81 Badil, above n. 2, 194.

32 Suleiman, above n. 13, 11,
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in which the convention ceases to apply to any person falling under the
terms of section A, which include, #fer alta, where he/she ‘has acquired
a new nationality, and enjoys the protection of the country of his new
nationality’.

It is undeniable that the 1951 Convention contains many shortcomings
where the issue of Palestinian refugees is concerned. If Palestinian refu-
gees in Jordan, for example, were covered by the 1951 GConvention, they
would automatically lose their status of ‘refugee’ by virtue of accepting
Jordanian citizenship.3? Under UNRWA regulations, on the contrary,
obtaining citizenship does not terminate refugee status. They remain, as
much as their descendants, refugees and entitled to return to the lands
from which they were driven, and to receive compensation for their dispos-
session. This is one of the reasons why UNRWA's definition seems more
attractive and more appropriate for Palestinians and Arab states alike.

For Said, ‘[t]he exclusion of Palestinians derived from the fact that their
predicament differs from that of other refugees who are covered by the
Convention — the Palestinians are striving to be repatriated to their home-
‘land, not to be assimilated into the country in which they currently reside.
The status of most refugees is that they are fleeing their country to win
asylum, and subsequently absorption, into another country. The status of
the Palestinian refugees is quite the opposite’.** This explains why Pales-
tinian refugees and their leadership resisted being labeled or treated as
refugees: because ‘they feared that the refugee label would render them an
anonymous mass of exiles rather than recognize their national identity and
desire to return’,3® taking into consideration that they did not choose to
flee in the first place, but were actually forced out.

Nevertheless, the 1951 Convention contains a minimum of rights and
freedoms that Arab states to various degrees failed to abide by in many
respects — apparent from the review of socioeconomic rights in the four
countries considered below. The 1951 Convention imposes on contracting
parties the requirement to ensure the most favourable treatment possible.
It should not be less favourable than that accorded to aliens in the same
circumstances with regard to ‘the acquisition of movable and immovable
property’ (article 13), the right to practice a liberal profession (article 19),
housing (article 21) and ‘education other than elementary education’
(article 22). The convention also demands that contracting parties give
refugees the same rights with regard to ‘the right to engage in wage-earning
employment’ (article 17) as enjoyed by the most favoured nationals.

33 SBaid, above n. 9, 351-2.

3 Said, above n. 22, 325.

3 Kagan, above n, 14, 421. Kagan reached this conclusion following the historical account
advanced by Khalidi (R. Khalidi, ‘Observations on the Right of Return’ (1992) 21 Fournal of Palestine
Studies 29-40) of the way Palestinians dealt with the issue of refugeehood, fearing implications for their
right of return.
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2.3 A matter of interpretation

Central to the debate over the applicability of the international protec-
tion regime to Palestinian refugees is article 1{D) of the 1951 Convention,
which was interpreted to exclude some categories of refugees from the
benefits of the Convention.?® A similar provision was inserted into article
7 of the 1950 Statute of UNHCR.?7 According to some authors, article
1(D} was inserted during the drafting process to address the specific cir-
cumstances of Palestinian refugees.?® Although it may be difficult — but
not for that reason impossible® ~ to determine in a definitive way what
the intentions behind article 1{D) were, it is nevertheless clear that it has
been interpreted by states in a way that excludes Palestinians from
recelving protection or assistance from other UN agencies. A note issued
by UNHCR states that, ‘Ji]n today’s context, this excludes from the ben-
efits of the 1951 Convention those Palestinians who are refugees as a
result of the 1948 or 1967 Arab-Israeli conflicts, and who are receiving
protection or assistance from the UNRWA? 40

It should be outlined here that the UNRWA definition referred to earlier
regarding who is a Palestinian refugee is only ‘operational’, in other words,
it exclusively serves the purpose of defining those entitled to assistance,
UNRWA does not pretend or aspire to define the legal status of Palestinian
refugees. 'This is related to its mandate, which does not provide for legal
protection. As pointed out by Akram, UNRWA’s operational definition of

3 Art. 1D: “This Coonvention shall not apply to persons who are at present receiving from organs or
agencics of the United Nations other than the United Nations High Commissioner for Refugees pro-
tection or assistance. When such protection or assistance has ceased for any reason, without the pos-
ition of such persons being definitively setiled in accordance with the relevant resolutions adopted by
the General Assembly of the United Nations, these persons shall ipso facto be entided (o the benefits
of this Convention’. See Convention, available at: <htip://wwwl.umn.edu/humanrts/instree/vlers.
heme,

37 “Provided that the competence of the High Commissioner . . . shall not extend to a person . . . (c)
Who continues to receive from other organs or agencies of the United Nations protection or assist-
ance’. The statute is available at: <http://www.unherorg/3b66c39 ] htmi>.

%8 Rempel, above n. 20, 6.

39 Some scholars indeed have used the traneux préparatoires and official declarations and statements to
determine signatorics’ intentions. See, Akram and Goodwin-Gill, above n, 17. According to Kagan,
the original text of art, 1D of the 1951 Convention was proposed by Egypt, Lebanon and Saudi
Arabia. As for the sccond sentence of art. 11, it was proposed by Egypt. Kagan, above n. 14, 428,
making reference to Akram and Goodwin-Gill, above n. 17, 247-8. The fact that this article was sug-
gested by Arab states does not mean that it serves the interests of Palestinian refugees. As suggested
earlier; Arab states may have different goals that may oppose those of Palestinian refugees. Sometimes
Palestinian refiigees were targeted by host Arab states, such as in Lebanon (see, Akram and Goodwin-
Gill, above n, 17, 226) and Jordan (. Arzt, Refugees inte Citizen: Palestinians and the End of the Arab Israeli
Conflict (A Council of Foreign Relations Book, 1996), 44). This means that it is wrong to believe that the
drafters of the 1951 Convention had only good intentions, inclading those who proposed art. 1D; this
assumption may be misleading or simply incorrect.

40 UNHCR, ‘Note on the Applicability of Article 1D of the 1951 Convention relating to the Status
of Refugees to Palestinian refugees’ {2002), available at: <http://domino.un.org/unispal.nsf/ (/68
¢845adcfi3671a85256¢85005245927OpenDocument™>.
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a Palestinian refugee is limited to needy persons, and is thus markedly dif-
ferent from the protection-related definitions of a refugee found in the
1951 Convention and the UNHCR statute, As a result . . . the agency
beneficiaries receive basic subsistence . . . but none of the protections for a
wide range of human rights and fundamental freedoms that were to be
guaranteed by the 1951 Convention and UNHCR* Moreover, assist-
ance is limited by certain conditions, including the need to be in one of its
areas of operation.

Therefore, the Convention and the UNHCR mandate are relevant to
Palestinian refugees for two other reasons, at least. Firstly, UNRWA pres-
ence and assistance is limited to its five areas of operation. Palestinian refu-
gees in Egypt, for example, are not (or ought not to be) excluded by article
1{D) because they do not receive protection or assistance from any other
UN agency. Secondly, many Palestinian refugees residing in the five
UNRWA operational areas are not UNRWA registered because they do
not fall within its operational definition. As a result, they do not fall under
its mandate, though assistance is sometimes granted on a humanitarian

basis.

2.4 Legal Distortion

The UNRWA's de jure protection-free mandate whenever accompanied by
a de facto ineffective UNCCP create what Akram rightly describes as a
‘legal distortion”: “Palestinian refugees fall into a legal lacuna that sets
them outside minimal international protections available for all other
refugee groups in the world’.#2

The ‘legal distortion’, it seems, is not that article 1(D) is interpreted to
exclude Palestinian refugees who receive assistance by UNRWA from the
application of the international refugee protection regime; the wording
and the history of article 1{ID) may indeed support that interpretation.
Instead, it lies in making this exception the rule, namely, in concluding that
Palestinians as a national group are #ps0 facio excluded from the mandate of
the 1951 Convention, wherever they are and wherever they go.

If, for example, a Palestinian holding a refugee travel document issued
by Egypt, Jordan, Lebanon, or Syria is prevented from returning to the
country that issued the travel document, it would be a legal distortion to
argue that the 1951 Convention does not apply because the refugee is
registered with UNRWA.*3 Such an attitude is not only discriminatory but
has no basis in the 1951 Convention. According to the second sentence of
article 1(D3), “[wjhen such protection or assistance has ceased for any reason

4 Akram, above n. 19, 39.
42 Thid., 36.
43 This is a real exarnple, It was a case defended in front of German courts. Akram and Goodwin-Gill,

aboven. 17,
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without the position of the refugees being definitively settled in accordance
with relevant resolutions adopted by the UN General Assembly, these per-
sons shall 450 facts be entitled to the benefits of this Convention’.

This paragraph may be interpreted as mandating UNHCR to serve as an
alternative, in order to ensure continuity of protection for Palestinian refugees.**
It also means that the 1951 Convention shall apply to those Palestinians
who had their habitual residence in one of the five areas of operation of the
UNRWA, but who are no longer in a position to receive assistance from
UNRWA. This holistic, or integrated, analysis of article 1 seems to be the
official position of UNHCR.* Most importantly, in countries where UNRWA
does not operate, the only international agency available to Palestinian
refugees, as it is for other refugees, is UNHCR. Even in countries of UNRWA
operation, many undocumented refugees may not be in a position to enjoy
UNRWA agsistance, or access to any other international agency.

The remaming question is whether the 1951 Convention and UNHCR
mandate extend also to Palestinian refugees who receive UNRWA's assist-
ance. The absence of any UNRWA protection mandate and the ineffective
UNCCP is interpreted by some to mean the ipso facio application of the
1951 Convention and the extension of the UNHCR mandate to all Pales-
tmian refugees.’® A more moderate position is adopted by those who argue
for extending the 1951 Convention and the UNHCR mandate only to
those refugees who do not have access to UNRWA assistance.*” Both posi-
tions are problematic, the first simply ignores the simple fact that the con-
cerned states {Jordan, Lebanon and Syria) did not ratify the 1951
Convention in the first place, while the second simply avoids dealing with
the lack of protection mandate of UNRWA. This article argues for extend-
ing UNRWA's protection mandate. First, it will show how the protection
gap is widened by the lack of regional protection mechanisms.

2.5 The lack of regional protection mechanisms

Given the lack of international protection, regional mechanisms, such as
those presented through the League — of which the four countries
considered here are members — may provide an alternative.®® Two

4 Syleiman, above n. 18, 10,

15 UNHCR, above . 40.

* This is the thesis arguahly defended by Akram (‘Reinterpreting Palestinian Refugee Rights under
Tnternational Law’ in N. Aruri (ed.), Palestinion Refugees and the Right of Return (Pluto Press, 2001),
165-94), cited in Kagan, above n. 14, 428.

# Kagan, ibid.

8 Egypt is also part of the African Union. The 1968 Convention Governing Specific Aspects of
Refugee Problems in Africa includes provisions for residency, travel documients, and voluntary repatri-
ation. Badil, above n. 2, 123. The Convention, however, does not apply to all Palestinian refugees, sinee
only refugees originally from an African state or those who have a travel document from an African
country (such as Egypt) enjoy the protection given in the Convention, The Convention is available at:
<http:/ /www.alrica-union,org/ Official_documents/ Treaties_%20Conventions_% 2?0Protocols/
Refugee_Convention pdf>.
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approaches have largely characterized the response of the League to the
Palestinian refugee issue since 1948. Firstly, Arab states are invited to
show solidarity by hosting Palestinian refugees and granting them rights
similar to citizens — but without naturalizing them. Secondly, Arab states
are invited to preserve Palestinian identity through preserving the status
of refugees. In practice, this meant denying them access to nationality
and issuing them with Refugee Travel Documents,*?

These approaches were reflected in the Casablanca Protocol and suc-
cessive resolutions of the League.?® Such approaches to the question of
Palestinian refugees are not necessarily compatible but they reflect the per-
spective of ‘temporality’ Arab states had for the presence of Palestinian
refugees. Why integrate Palestinian refugees, if' their presence was pex-
ceived to be temporary in the first place?>!

The most important of various initiatives®? undertaken by the League
was the Casablanca Protocol of 1965.9% This protocol is rightly considered
to be one of the earliest regional experiments i refugee protection; in-
deed, rights accorded to Palestinian refugees under the Casablanca
Protocol are fewer and narrower in scope than those provided under the
1951 Convention.* However, as pointed out by Badil, ‘some of its provi-
sions grant greater rights in theory than those set out in the 1951 Conven-
tion’. In support of this claim, Badil provides two examples. First, in the
arena of self-employment and employment in the liberal professions, the
Casablanca Protocol provides for the same treatment as that given to
nationals, whereas the 1951 Convention only provides for treatment as
favourable as possible, and not less than that accorded to resident aliens.
Second, article 26 of the 1951 Convention provides for freedom of movement
within the host country, whereas articles 2 and 3 of the Casablanca Protocol
also provide for freedom of movement between Arab states.” Takkenberg
also provides an interesting comparison between the Casablanca Protocol and
the 1951 Convention concerning travel documents. He mentions, for example,

19 Shiblak, above n. 3, 8.

%0 A, Shiblak, Residency Status and Civil Rights of Palestinian Refugees in Arab Countries’ (1996)
25 Fournal of Palesting Studies 36-43, at 38-9.

31 For more about Arab states’ attitudes towards granting citizenship for Palestinian relugees, see,
Akram and Goodwin-Gill, above n. 17, 222,

52 Other resolutions have been adopted by the League, such as Resolution 424, 14 Sept. 1932,
related to the reunification of divided familtes; and Resclution 714, 27 Jan. 1952, related to the issu-
ance of a standard travel document. However, no uniform identity paper or travel document has ever
been designed or issued hy the League. Travel documents arc issued by individual member states.
Resclution 2600 of 1970 states that acquisition of another nationality would not trigger the cessation
of refugee status in LAS member states. Tor more, see, Badil, above n, 2, 123-4.,

5% The text of the Casablanca Protocol and the reservations expressed by states are available at: <htip://
wwwiunhcr.org/cgi-bin/texis/ vix/refworld/rwmain? page=country&amp;docid=460a2b252&amp;
skip=0&amp;category=LEGAL&amp;coi=SYR&amp;searchin=title&amp;display=50&amp;
sori=date™>. i

5% Suleiman, ahove n. I8, 11.

5 Badil, above n. 2, 123-4.
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that contrary to the Convention, the Casablanca Protocol leaves responsibility
for renewing or re-issuing travel documents to first refuge states,

The Casablanca Protocol was adopted by a majority decision of the
Council of the Arab League. This means that its contents are only binding
upon those member states willing to accept them, either in full or subject
to reservations.”’ Only seven member states have ratified the Protocol
without reservation, including two of the major host countries: Syria and
Jordan. Egypt ratified the Protocol without reservation, but according to
Shiblak,® once fully committed, Egypt effectively withdrew from the
Protocol. Lebanon has endorsed the Casablanca Protocol with reserva-
tions expressed on three articles out of five.??

The Protocol calls for granting Palestinian refugees equal treatment as
nationals with regard to work. Palestinians should have the right to leave
the country and return to it, and to enter another Arab country and leave it.
Palestinians shall be provided with valid travel documents, and the holders of
those documents shall be granted the same treatment as nationals in terms
of the issuing of visas. The Casablanca protocol was clear about the fact
that Palestinians should keep their nationality. Interestingly, as outlined by
Takkenberg,5? the Casablanca protocol contains a change in language, from
‘Palestinian refugees’ to ‘Palestinians’. He argues that this change is “apparently
initiated by the realization that the legal position of non-refugee Palestinians
is much the same as that of those who had become refugees in 1948-49.

‘Both categories of persons being largely composed of de facto or de jure stateless
persons, they are equally in need of the status provided for in the Protocol’.

A special resolution on the treatment of Palestinians in Arab countries
was adopted by the Council of Arab Ministers of the Interior in December
1982.51 According to that resclution, ‘[tJhe Travel Document for Palestinian
Refugees issued by any Arab country is to be accorded the same treatment
as the passport of the citizens of that country’, and ‘the bearer of a Travel
Document for Palestine refugees shall be accorded the same treatment
as nationals of the state issuing this document, as regards freedom of
residence, work and movement’.

Those constituted relatively high standards for the treatment of
Palestinians, at least on the theoretical level.52 Since 1991, and the PLO’s

5 Takkenberg, above n. 6, 142-3.

37 Thid., 144,

58 Shiblak, above n. 3, 8.

39 Takkenherg, above n. 6, 374.

50 Ehid., 141.

81 [hid., 147.

62 1t is an improvement, at least in theory. However, in reality, this resolution was not necessarily
implemented. According to Badil, investigations condueted by the League of Arab States Supervisors
Conference have concluded that implementation of the standards set up by the League for the treat-
ment of Palestinians in member states is poor. According to Shiblak, Arab states had been annulling,
on an individual basis and through administrative decree, the rights accorded to Palestinians under the
Casablanca Protocol. Shiblak, above n, 50, 42. See also, Badil, above n. 2, 125,
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position on the Iraqi invasion of Kuwait, the standards have decreased 63
In fact, the League adopted Resolution 5093, which ‘authorized states to
treat Palestinian refugees in accordance with dormestic law rather than
under the provisions set forth in the 1965 Protocol’.64 The resolution weak-
ened respect for the Casablanca Protocol. Since then, restrictions of resi-
dency rights, freedom of movement, employment, property ownership
rights, and access to government services are now imposed on Travel
Document holders in all Arab countries. In addition, education, health,
and social benefits for Palestinians are increasingly being curtailed, if not
disposed of outright.5

Takkenberg, however, after having referred to Shiblak’s point of view,
considering Resolution 5093 as an official revocation of the Protocol,
argued, a contrario, that it is ‘questionable whether member states are able
by mere recommendation to nullify an international agreement which was
officially ratified by the member states or to which the member state
became bound by other means . . . Whatever the formal position may be,
it is obvious, however, that the spirit to live up to the obligations embodied
in the Protocol has been severely weakened’.56

This article agrees with this last position from the legal point of view. In
practice, however, any agreement or resolution reached by the Arab
League — given the nature of the organization — will continue to depend
completely on cach state’s willingness to apply it. It will be suggested
below that the host countries adopted completely different approaches to
Palestinian refugees and that they are far from abiding by the theoretically
attractive construction set forward by the Casablanca Protocol., They are,
of course, far from reaching the minimum required by the 1951 Conven-
tion. International human right law continues, however, to provide
minimum standards by which Arab states should abide.

3. Palestinian refugees’ socioeconomic rights

The ‘protection gap’ and the ‘legal distortion’ meant in practice one
thing: Palestinians are completely dependent on the domestic legal sys-
tems of concerned states. The national law of host countries matters for
Palestinian refugees, as legal status matters for the realization of rights
and freedoms. In other words, legal status matters because it is related to
the ‘right to have rights’.®’ A clarification needs to be made, though.
While this article talks about ‘legal status’, it may be more appropriate
to use the plural of status. Since the distribution of rights depends on

63 Badil, ibid.

6% Thid., 123-4,

65 Shiblak, above n. 50, 42,

% Takkenberg, above n. 6, 148,
7 Shiblak, above n. 3, 9.

@
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national laws, there Is definitively not ‘one’ legal status, but rather various
legal statuses (depending on the state), and various tvpes of ‘Palestinians’
(depending on the conditions of refugeehood).

3.1 Legal matrix

The most appropriate metaphor to describe this plurality is not a ‘map’,
but a matrix, in which legal status is not defined in general and abstract
norms, but is largely dependent on contingent conditions related to the
kind of Palestinians whose status is being defined. Distributing rights and
freedoms according to this matrix inevitably means that rights and
freedoms may be more easily subject to host country manipulation. This
manipulation could depend on government politics and local concerns,
on the one hand, and the unstable relationship host countries have with
the PLO, on the other. Accordingly, it is simply erroneous to speak about
the legal status of Palestinian refugees in host countries. There are as
many legal statuses as there are countries concerned. This article, for
example, should consider at least four different legal statuses of Palestinian
refugees;?® one for each of the four countries discussed. In each country
there are different sub-categories, according to the different criteria that
different states have set out using their discretionary power.

This is nat merely a theoretical point, but one that has concrete conse-
quences for Palestinian refugees. Among these consequences are: first, sat-
isfying UNRWA conditions, and registration with UNRWA does not
convert Palestinian refugees into ‘one category’ of persons, governed by
the same set of rules and for that reason subject to simifar treatment in all
countries where UNRWA is operating, Accordingly, a Palestinian refugee
registered by UNRWA in Lebanon has a different legal status from one
registered by UNRWA in Jordan or Syria. Second, although registration by
UNRWA may be necessary as a condition for recognition by the host state,
itis only one of many conditions imposed arbitrarily by the state. In Egypt,
where UNRWA is not present, it is only the state that sets out the condi-
tions for recognizing a Palestinian refugee and granting him or her certain
rights.

This explains why even countries that apply largely favourable treat-
ment to Palestinian refugees do not extend this treatment to all Palestinians
but only to #heir Palestinians. This is why Jordan did not extend the same
treatment to the Palestinian refugees of Gaza following the 1967 war, and

68 <[A]t least’ hecause there may be different legal statuses accorded to different Palestinian refu-
gees; in Jordan, e.g, there is a difference between Palestinian refugees of 1948 and these who arrived
from the Gaza Strip in 1967. Also, because, historically, the way the issue of Palestinian refugees has
been regulated has changed over time (e.g. the Palestinians in Egypt before and afier the assassination
of Sadat).
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Syria had little to offer Palestinian refugees from Iraq following the 2003
war and their subsequent persecution.??

While favourable treatment is not always granted to Palestinian refugees
—and when granted it applies only to small portion of them, namely those
satisfying conditions set down by host states — it is important to keep in
mind an almost forgotten element in this formulation: there is a correlation
between the kind of rights and freedors granted to Palestinian refugees in
the host countries with the rights and freedoms enjoyed by citizens of these
countries. The political and legal systems can at best be described as en-
gaging in their first steps towards democracy, rule of law, and respect of
human rights and freedoms,”

The first criterion for the determination of a legal status is related to the
idea of the *first refuge’. The first refuge is particularly relevant for Pales-
tinians in that it determines the country responsible for re-issuing travel
documents for them. In order to be a Palestinian refugee in Jordan,
Lebanon, Syria or Egypt, the person needs to satisfy the terms of the
UNRWA definition and/or those imposed by host states, which entitles
certain (but not all) Palestinian refugees to refugee status. This depends
largely on where they happened to be able to flee to in 1948, and, in some
cases, in 1967,

This status sometimes involves favourable treatment,”! such as in Syria,
where Palestinians are treated as nationals, though with some exceptions.”?
It is also the case in Jordan, at least for those having obtained Jordanian
nationality’? In other countries, they are treated like other foreign nationals,

89 The approx. 30,000 Palestinians of Iraq, mostly Muslim Sunnis, are not registered with 2 UN
agency. They were caught in sectarian violence and suffered particularly because of preferential treat-
ment, real or perceived, under Saddam. Many Palestinians from Iraq came to Syria between 2003-5
and settled in northern Syria. In early 2006, the Syrian government started to apply a more resirictive
policy toward Palestinians coming from Iraq. In April-May 2006, UNHCR, the International Organ-
ization for Migration, and UNRWA organized a convoy to Syria for Palestinians who had been
stranded on the Iragizjordanian border, where Jordanian authorities had refused them entry, Afier
negotiations with the Syrian government, these people were allowed into Syria and then settled in a
camp at al-Hel, near Hasaka, in northeastern Syria. A. Al-Khalidi, S, Hoffmann and V. Tanner, Tragi
Refugees in the Syrian Arab Republic: A Field-Based Snapshot’ (University of Bern, The Brookings
Institution, Occasional Paper, 2007), 14,

70 Grabska, above n. 27, 52.

71" See, Badil, above n. 2, 125,

" Ome of those exceptions is the right to own multiple homes, not to mentien the right to vote,
which is of course limited to Syrian nationals alone. See, generally, Reeds, above n. 21, 374,

73 Many 1948 Palestinian refigees obtained Jordanian nationality based on the territorial jurisdic-
tion of the state of Jordan in the West Bank and Transjordan. As for those who were displaced in 1967
and arrived in Jordan, a distinction is made between those who fled the West Bank (deemed internally
displaced because the West Bank was part of Jordan) and those who fled from the Gaza Strip, until
then under Egyptian administration. Oaly the first group had access to nationality. Within the latter
group, however, a further distinction is made based on place of residence, especially following the late
King Hussein’s 1988 decision to sever legal and administrative liaison with the West Bank,
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such as is the case in Egypt’* and Lebanon.” In many cases, Palestinian
refugees are not only denied rights as citizens (as the Casablanca Protocol
recommended), but are subjected to restrictions much more stringent than
other foreign residents.

Whether treated as nationals (such as in Syria or Jordan) or as foreigners
(such as in Egypt and Lebanon), Palestinian refugees certainly have not
been treated in ways similar to other refugees. In principle, Palestinians
might either be advantaged or disadvantaged by receiving treatment dif-
ferent from the treatment of other refugees. Based on the data cited in this
article, it appears that, on balance, they have been disadvantaged, and
have enjoyed less protection than other refugees - to the point that, as
eloquently expressed by Kagan, ‘[Palestinian refugees] are increasingly

asking to be recognized as just refugees, full stop”.’6

3.2 International obligations on host countries

The current international system is still based on sovereign states. A
state’s sovereignty is challenged by refugees, who [orce international
actors to consider ethical principles and issues of human rights that are
part of their international obligations.”” The Universal Declaration of
Human Rights — a non-treaty based document, but not for that reason
less relevant - grants rights to everyone ‘without distinction of any kind,
such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status’ (article 2).78
Other provisions relevant for refugees are found in the International
Covenant on Economic, Social and Cultural Rights 1966 (ICESCR) and
the International Covenant on Civil and Political Rights 1966 (ICCPR).
Both treaties have been ratified by all four states of concern in this article,™
as has the Convention on the Rights of the Child 1990, the International
Convention on the Elimination of All Forms of Racial Discrimination
1966, the Convention on the Ebmination of All Forms of Discrimination
against Women 1979, the Convention concerning Forced or Compulsory

™ For more about Palestinians in Egypt, see, El-Abed, above n. 25.

7 According to Takkenherg, Palestinians in Lebanon are, in principle, subject to the same legal
status as other foreign nationals, with the exception of the period 1969-1987 that was to a limited
extent regulated under the Cairo Agreement and its annexes. Takkenberg, above n. 6, 162.

" Kagan, above n. 14, 434.

77 Rempel, above . 20, 7.

8 Those rights include ‘the right to own property alone as well as in association with others’
{art. 17), “the right to social security’ {art. 22}, ‘the right to work’ (art. 23} ‘the right to a standard of
Lving adequate for the health and well-being” (art. 25), and ‘the right to education’ (art, 26). AH shall
be ‘equal hefore the law and are entitled without any discrimination to equel protection of the law . . .
against any discrimination in violation of this Preclaration and against any incitement to such discrim-
mation’ {art. 7},

7 The ICESCR and the IGCPR wezre ratified by all concerned countries, Egypt in 1982, Jordan in
1975, Syriain 1969, and Lebanon in 1972,
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Labour 1932, the Equal Remuneration Convention 1951, the Abolition of
Forced Labour Convention 1957, and the Discrimination (Employment
and Occupation) Convention 1959.

The rights included in these international treaties — whenever ratified —
are applicable to Palestinian refugees, too. The Committee on the Rights
of the Child, for example, referred to Palestinian refugees more than
twenty times in its Concluding Observations in 2006.%¢ Many scholars
have asserted that host states (to various degrees) failed to abide by
the obligations included in the treaties they had ratified with regard to
Palestimans, and did not integrate such provisions into national law.5! The
concluding observations of the Committee of on the Elimination of
Racial Discrimination issued in 2004 reached this conclusion about the
status of the rights of Palestinian refugees in Lebanon, for example.5?

When states ratify international conventions, even when they are reti-
cent to enforce them, this helps to individualize the standards to which
they aspire (in the present or in the future), setting a benchmark against
which the performance of state authority may be judged. That is the value
of referring to international treaties. Provisions included therein serve as
standards against which national regulations can be measured.

3.3 Sociceconomic rights of Palestinian refugees

While many other examples of sociceconomic rights can be cited and
studied, this section will be limited to examining the regulations on
Palestinian refugees’ rights to work, education, health, and property in
host Arab states.3? Arab states regulate access of Palestinian refugees to
work, education, health and housing differently. Most importantly, in
each country, there have often been changes in the regulation of those
issues during the six decades of Palestinian refugees.?*

8 The Concluding Observations {CRG/C/LBN/CO/3) of 8 June 2006 are available at: <http:/ /www:
unher.org/refworld/ country,, CONCOBSERVATTONS, LBN,4562d8cf?,4537 7ee70,0.html>.

81" Shiblak, above n. 50, 38.

2 <12. While acknowledging the political factors related to the presence of Palestinian refugees in
Lebanon, the Committee reiterates its concern with regard to the enjoyment by the Palestinian popu-
lation present in the country of all rights stipulated in the Cornvendon on the hasis of non-diserimination,
in particular access to work, health care, housing and social scrvices as well as the right to effective legal
remedics. The Committee notes the statement of the delegation that the 2001 property law does not
apply retroactively and that Palestinians’ right to inherit remains in force’, The concluding observa-
tions published as (CERD/C/64/C0O/03) are available at: <http://wwwunhcrorg/refworld/docid/
411765094 html>.

85 A disclaimer needs to be added here, regarding the availability of data, and the continuons need
to update it. The collection of those legal texts was made during research for a previous paper, see, A.
Khalil, ‘Palestinian Refugees in Arab States: A Rights-Based Approach’ (European University Inst-
tute, Robert Schuman Centre for Advanced Studies, CARIM Research Report 2009/08, 2009),

8% Tt is not possible to trace here the history of each country’s regulation of all sociccconomic rights
considered in this article. This was done in an earlier publication; see, ibid.
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3.3.1 The right to work
According to article 6 of the ICESCR, the “States Parties . . . recognize
the right to work, which includes the right of everyone to the opportunity
to gain his living by work which he/she freely chooses or accepts, and
will take appropriate steps to safeguard this right’. Of course, this does
not mean having 2 right to a job, but having access to equal opportunity
to work and not being deprived unfairly of work.®

In Syria, Palestinian refugees duly registered in Syria are treated as
nationals with regard to access to the labour market, whether in the private
or the public sector. Other refugees {including those registered by UNRWA
in other areas of operation and having a Refugee Travel Document issued
by other countries) need a visa of entry and need to receive permits in
order to be able to work. Contrary to other Arab nationals (including those
Palestinians who have obtained the nationality of an Arab country, such as
Jordan), who are exempt from obtaining a visa, Palestinian refugees who
hold refugee status in another Arab country (from Jordan and Egypt, for
example} are obliged, if they wish to enter Syria, to obtain a visa prior to
arrival. In order to work in Syria, they first need to obtain a permit from
the Ministry of Social Affairs and Work, 86

In Jordan, there is no restriction on the right to work, either in the pri-
vate or the public sector, for those Palestinians having obtained Jordanian
nationality — despite the subtle and largely informal discrimination some
authors have pomted out.®” This equal access to work does not apply to
Gazans in Jordan (those displaced following the 1967 war), These Gazans
are treated as foreigners when it comes to access to work in both the private
and public sector. Most importantly, their temporary residency status
{renewed each couple of years) limits their right to move outside Jordan,
because it does not entail a right to return to Jordan.5®

in Lebanon and Egypt, Palestinian refugees continue to be treated as
foreign nationals, despite residence therein for decades — and, for many of
them, despite being born and raised in the host country. In Egypt, when it
comes to the right to work, priority is given to nationals. However, conces-
sions are made for those married to Egyptian nationals or who can prove
permanent and continuous residence for a certain period of time.®¥ Since
the late seventies, it has been impossible for stateless Palestinians to work in

8 The author is indebted to summaries prepared by Marke Divac Oberg for the teaching of a
Human Rights Module at Bethlehem University, for information on the socioeconomic rights consid-
ered in this article,

% Sce, generally, F. Saleh, “Syrie: ln dimension juridique des migrations’ in Fargues (ed.), above n. 24,
239-44, at 239,

8 See, e.g, Shiblak, above n. 3; Said, above n. 9, 351; Arat, above n. 39, 45.

85 Sec, generally, Akram and Goodwin-Gill, above n. 17, 223.

8 See, Decree No. 43/1988, defining conditions for granting work permits to foreign nationals.
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the public sector, because law No. 48 of 1978 stipulated that employment
of Arab country nationals should be conducted on a reciprocal basis — a
condition impossible to satisfy in the case of stateless Palestinians.

The public sector in Lebanon is not accessible to Palestinian refugees,
while jobs oftered by UNRWA are, of course. Even access to work in the
private sector was made harder for Palestinian refugees, sometimes directly
by excluding certain professions and jobs to non-nationals and sometimes
by applying the reciprocity clause. In fact, the Minister of Lahour is enti-
tled o enumerate and list jobs and trades that are restricted to .ebanese
nationals, and to update that list according to the needs of the Lebanese
labour market, a power often used by concerned ministers.%0 Ministerial
Decree No. 621/1 of 1995, for example, enumerated a list of about fifty
Jjobs, trades, and independent professtons in the private sector that would
prefer nationals. Palestinian refugees may enjoy an exemption, like other
foreigners, but data shows that a limited number of permits have actually
been 1ssued for Palestinian refugees in Lebanon.”! In 2005, Ministry
Memorandum No. 67/1 was issued, permitting Palestinian refugees, who
were born in Lebanon and duly registered, to work legally in manual and
clerical jobs previously unavailable to them.? The step was welcomed by
organizations defending the rights of Palestinian refugees,”? since some
obstacles to Palestinian work were removed. However, the ban on Palestin-
tans seeking professional employment has remained in place.%*

More subtle and indirect discrimination regarding work permits was the
‘reciprocity of treatment’ clause necessary for foreigners to obtain a work
permit — which is impossible to satisfy in the case of stateless Palestinian
refugees. Even when they surmount the hurdle of obtaining a permit, they
do not necessarily benefit from social security, though they make social se-
curity contributions; again, this is because of the reciprocity of treat-
ment,% This subtle and indirect discrimination targeting Palestinians has
been the subject of criticism by many human rights organizations.* This

9 Suleiman, above n, 18, 16-17: S. Al-Natour, “The Legal Status of Palestintans in Lebanon’ (1997)
10 ¥R 360-77, 366-71; International Federation for Human Rights, “Palestinian refugees: systematic
discrimination and complete lack of interest on the part of the international community’ (Investigative
Tuternational Mission, 2003), 13.

91 Al-Natour, above n. 90, 368.

92 The memorandum is available in Arabic at: <hitp:/ Fwww.pralestine-studies.org/files /word/
mdf/7517.doc>.

9 Such as the Palesinian Commission for Refugees Rights Protection: <hup:/ /www.hrinfo.net/
palestine/perp/ 2005/ pr0701.shtml>,

% Suleiman, above 1. 18, 15-18. This applies to syndicated professiens such as medicine, architic-
ture, law, and pharmacy. For more about list of jobs that were made accessible for Palestinians by the
2005 decree and the skepticism related to it, see, International Labour Office, Review of Studies on the
Employability of Palestinian Refugees in the Lebanese Tabour Market {International Labour Organ-
ization, 2010), 16, available at: <http://cep-Ih.org/pdf/ v2ILO-FCEPReviewStudies_en.pdf:>.

9 Suleiman, above n. 18, 16; Al-Natouy, above n. 90, 270; R, Sayigh, ‘Palestinians in Lebanon:
Harsh Present, Uncertain Fucure’ (1995) 25 Fournal of Palestine Studies 37-53, 44

% International Federation for Human Rights, abave n. 90, 13.



700 Asein Rhalil

sitzation finally came to an end in August 2010 with new laws, numbers
128 and 129, that exempt Palestinians duly registered in Lebanon from
abiding by the reciprocity clause, both for obtaining a work permit and for
social security;”” amendments that were welcomed by both the Inter-

national Labour Organization and UNRWA.?®

3.5.2 The night to education

The right to education — recognized to everyone without discrimination
— appears as both a child right and a socioeconomic right. It entails an
obligation of states to ensure compulsory education and make free edu-
cation available for all. Secondary education is to be made progressively
free, and — as much as higher education — available for all. Arab states,
in various ways, have not fulfilled these obligations,

In Syria, Palestinian refugees duly registered there have the same rights
as Syrian citizens, However, UNRWA provides elementary and prepara-
tory education for Palestinian refugees, while secondary education is pro-
vided m national schools. Syrian institations and universities are open to
Palestinians on the same terms as to Syrians.” In Lebanon too, UNRWA
is the main provider of elementary and primary education through its own
schools, which are generally found wherever there is a concentration of
Palestinians — and not only in camps.'°C Palestinian refugees are of course
welcome to attend private schools — if they can afford private tuition!
Public schools in Lebanon are reserved for Lebanese nationals,i?! with
some exceptions, depending on availability of places.!%? This restriction
extends even to obligatory primary education.!03 Palestinian access to
Lebanese public secondary schools is restricted.!%* The same rule applies
for public universities, For this reason, most Palestinians study in the
private sector, depending on their financial means. Although UNRWA

%7 See, Law ne. 128, amending art. 9 of the Social Security Law, available at: <http://jo.pem.gov.
ib/32010/j41/win/nl128 him#>, and Law no, 129, amending art. 59 of Lebanese Labor Law, issued
23 Sept. 1946, available at: <http:/ /jo.pem.gowlb/32010/j41/win/nl29.htm>.

9 See, statement available at: <http://unispal.un.org/UNISPAE.INSF/0/ 1 FF858715032893685
257783004BC157>.

99 Takkenberg, above n. 6, 167-9.

100 Al-Natour, above 1. 90, 372.

10" Decree Law No. 820, 5 Sept. 1968, art. 3.

102 [hid., art. 102.

03 Taw No. 686 of 1998, which amended art. 49, Decree No.134/59, provides that: ‘Public edu-
cation is {ree and compulsory in the primary phase, and is a right to every Lebanese in the primary
edncation age’. Cited in: Amnesty International, ‘Lebanon: Limitations on Rights of Palestinian
Refugee Ghildren’ (5 June 2006), 11, available at; <hup://asiapacific.amnesty.org/library/pdf/MD
E180042006ENGLISH/§File/ MDE1300406.pdf>.

104 Arzt, above n. 39, 46; Sayigh, above n. 95, 44. According to Al-Natour, at high or secondary
school level, 10% of places are reserved for foreign children, and Palestinians are eligible for these
places, Al-Natour, above n, 90, 372.
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does not operate secondary schools in other countries, UNRWA currently
operates nine secondary schools in Lebanon, given the difficulties young
Palestinians encounter there in getting a secondary education, 103

In Jordan, the Ministry of Education announced, in August 2006, that
foreign children would no longer be allowed to attend either public or pri-
vate schools in the Kingdom. Subsequently, the Ministry rescinded its ban
and declared that they would be allowed to attend private schools and
mstitutions. The decision was an improvement on the previous ban, but
would make education for the children of poorer refugee families virtually
impossible. According to that decision, the Ministry of Education would
allow children from Arab countries to enrell in the country’s public school
system beginning in the 2006-7 academic year. The decision was based on
the recommendations of the Ministry of the Interior, which specify groups
of persons who will not be accepted in any school without the explicit
approval of the Ministry of the Interior. These persons include holders
of Palestinian, Iraqi, Syrian, Lebanese, and Egyptian travel documents,
holders of temporary Jordanian passports, and holders of Palestinian
passports. 106

In Egypt, access of non-Egyptians to public schools is forbidden unless
specifically provided for by law. Since Palestinian refugees’ children are
deemed foreigners, they have not been allowed to attend public schools, at
least since the early 1980s.1%7 They have to pay special fees in foreign cur-
rency to attend private schools. Contrary to Egypt’s obligations under
international law, free access to primary education is secured exclusively
for Egyptian citizens. 168 The situation is the same for access to universities,
where non-Egyptians have to pay ‘“foreigner fees’. Palestinian refugees are
not allowed, in most circumstances, to attend colleges of medicine, phar-
macy, economics, political science, or journalism. In recent years, however,
some changes deemed positive were introduced to the Egyptian legal
system, exempiing certaln categories from the above rule — thus allowing
foreign children into Egyptian public schools.!®?

105 See, summary of UNRWA's activities, at: <htip:/ /wwwaunrwa.org/etemplate.php?id=90>.

106 Olwan, above n. 24, 101,

187 Shibiak, above n. 50, 43.

108 Reeds, above . 21, 373.

108 These include, Decree No. 24, issued by the Minister of Education, 22 Jan. 1992, which
exempted foreign nationals enumerated in the decree, including “Children of Palestinian and other
waorkers in governmental or public sectors or armed forces in Egypt, and children of those among them
who are retired”, In 2000, the Minister of Education issued another Decree extending the application
of the 1992 Decree to other refugees. Grabska, above n. 27, 20.
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3.5.3 The right to health

Everyone has the right to ‘enjoyment of the highest attainable standard
of physical and mental health’."1? This right does not entail the right to
be healthy, of course, because this is simply impossible. Rather, it entails
that certain medical services are made available, again without discrim-
ination. In particular, states are requested to take necessary steps for ‘the
creation of conditions which would assure to all medical service and
medical attention in the event of sickness’,1!

In Syria, Palestinian refugees have rights to access health facilities similar
to the rights of Syrian citizens. In Jordan, this right is only for those who
have been naturalized as Jordanian citizens, However, 1967 Gaza refugees
are treated as foreigners whenever it comes to access to health facilities in
the country.

In Egypt, Palestinian refugees legally residing do not have access to
medical care or the social benefits provided to Egyptian citizens.!!2 Tn fact,
as with other government services, Palestinians are treated as foreign
nationals under Egyptian national policies on health care. Recognized
refugees are referred by UNHCR 1o Caritas, where they receive subsidized
treatment. Palestinian refugees, as explained earlier, are not considered
people of concern for UNHCR in Egypt. In February 2005, the Minister
of Health issued a new regulation allowing access to public primary and
preventive healthcare services for all foreign nationals residing in Egypt.!!3
Such change is positive, but is limited to primary and preventive health-
care, and is still dependent on ministerial whim and subject to change at
any time.

In Lebanon, Palestinian refugees have no access to government
hospitals!!* or other related health services. UNRWA, the Palestinian Red
Cross Society (PRCS), and other NGOs are the main providers of health
services for Palestinian refugees, though the care they provide is hardly
adequate.!1? Palestinian refugees legally residing in Lebanon receive no
reimbursement for surgical operations from the Ministry of Health as
Lebanese nationals do.' %

3.3.4 The right to adequate housing
Everyone has a right to ‘adequate housing’.!'” The Committee on
Economic, Social and Cultural rights (CESCR) had determined certain

16 JCESCR, art. 12. A similar article is present in art. 24, Convention on the Rights of the Child.
111 TIGESCR, ibid.

112 Reeds, above n. 21, 373.

113 Grahska, above n. 27, 23.

14 Argg, above n. 39, 46; Sayigh, above n. 95, 44.

115 Syleiman, above n. 18, 20.

116 K halil, above n. 83, 49.

17 [CGRSCR, arc. 1.
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factors necessary for shelters to be considered ‘adequate’ under the ICE-
SCR. This includes: legal security of tenure; availability of services,
materials, facilities and infrastructure; affordability; habitability; accessi-
bility; adequate location; and cultural adequacy.118

In host states where refugee camps exist, strict and difficult procedures
are in place with regard to rebuilding or renovating a residence inside the
camps or the Issuance of permits for refugees residing therein, This is the
case, for example, in Lebanon.!!? In fact, in order for foreign nationals to
have property, they need to follow special procedures and conditions.!*
For example, only in exceptional cases is it possible for Palestinian refugees
legally residing in Lebanon to buy a personal residence, and the procedure
is expensive and takes years.12l Tn 2001, new restrictive measures were
imposed on Palestinian refugees with regard to the right to own property
(outside refugee camps);'?? the increased restrictiveness of the new meas-
ures resulted from the fact that they subordinated the right to own such
property to the reciprocity of treatment clause. The new law reads as
follows: It is prohibited to any person who is not a national of a recognized
state, or anyone whose ownership of property is contrary to the provisions
of the Constitution relating to “Tawteen” to acquire real-estate property
of any kind’. This law was deemed constitutional by the Lebanese Constitu-
tional Council, which argued that the new legislation safeguarded what it
called the ‘supreme interest’.!** This decision was criticized by the Inter-
national Federation for Human Rights since it encourages the state to pass
measures affecting human rights.!?*

In Egypt, new restrictions have been imposed on Palestinian refugees
since the early 1980s with regard to their right to own property.!?
New regulations, with retroactive effect, ended previous ownership of
agricultural land, and those who owned land were required by law to
terminate their rights within five years or face seizure of the land by the

18 See, CESCR General Comment 4, available at: <http:/ /wwwunhchr.ch/ths/doc.nsf/ 0/
46914d9129378221c12563ed053547e?Opendocument™.

19 Qyleiman, above n. 18, 18-19.

120 Ag per art. 9, Decree No. 1161471969, non-Lebanese foreigners (including Palestinians) need to
file an application for a license with the Minister of Finance, who in turn transfers it, along with his
recommendation, to the Council of Ministers of the Cabinet. The Cabinet may then grant the license
through a decree. The power of the Cabinet to grant or refuse the license is final and its decisions are
not subject to any appeal. Al-Natour, above n. 90, 372. See, generally, Suleiman, above n. 18, 189,

2L 8hiblak, above n. 50, 44-5.

122 With the adoption of law Ne. 296, 3 Apr. 2001, which amended the first article of Decree No.
11617, 1969, regarding non-Lebanese acquisition of property. Said, above n. 9, 353; Elsayed-Ali,
above n. 13, 14

123 Suleiman, above n. 18, 18-19; N. A. Diab, ‘Migration ot Accés & la Propriété Fnmobilitre an Libar',
Consortium for Applied Research on International Migration Notes (European University Institute,
2008}, 3.

2% Tnternational Federation for Human Rights, above n. 90, 13-14.

125 Reeds, above n. 21, 373.
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government.'?% In Jordan there are no restrictions to owning housing or
property for naturalized Jordanian citizens. However, those Palestinians
holding temporary passports in Jordan (including 1967 Gaza refugees) are
subject to new regulations for buying property similar to those pertaining
to foreign nationals,

Even in Syria, where Palestinian refugees in principle enjoy full resi-
dency rights, restrictions were imposed preventing them from owning
property except for a personal residence, and even then only after follow-
ing certain procedures.!?” Palestinian refugees are also banned from pur-
chasing arable land.'28

3.4 Right of return uncompromised

Some scholars have asserted that there is a trend now in the literature on
Palestimian refugees that refuses the exceptionalism with which they have
been dealt in host countries. In this article it is not the objective to take
sides in this debate. It is not even the objective to observe whether it is
really a new or an old trend, or whether it is a trend at all. In any case,
if this decline is a trend, then this article fits within this trend, but only
to argue that international law should be used as the basis for the treat-
ment of Palestinian refugees in host countries.

However, nothing i this article questions the possibility of applying a
different treatment as a solution to their refugechood (through their return,
their integration in host countries, or their resettlement in host countries).
In other words, the two main issues related to Palestinian refugeehood
should be separated. The first is the way host states should deal with refu-
gees, and this article argues that international law should be used as the
basis for this treatment, as much as for other refugees. At the same time, it
argues for the possibility of envisaging a different way to resolve their refu-

geehood (the maintenance of the right of return).'?9
- The reason for distinguishing between the two issues (the way refirgees
are dealt with in host countries and their right of return) is that the right of
return needs to be dealt with as a pelitical issue, subject to different options
or solutions, while the treatment of refugees by host countries needs to he
dealt with as a legal issue, and not subjected to political preferences. Saying
that the right of return is a political issue does not mean that it is not a legal

126 Shiblak, above n. 50, 44-5.

137 Shiblak, ibid.; N. Jarrad, ‘Profiles: Palestinian Refugees in Syria Pelitical Overview’ (1999) 4
Al-Muaydal.

128 Said, n. 9, 352; N. As-Sahly, ‘Development Indicators Among Palestinian Refugees in Syria
1948-2000° (1999) 4 Ak-Majdal.

129 Interestingly, the Palestinians are not the first group to be deliberately blocked from integration
into host countries; the same happened o the Spanish Republicans (as appears clearly in the preambie
of the Constitution of the International Refugee Organization of 1946, available at: <http:/ /www.
unhcr.org/refworld/ type INTINSTRUMENT,UN,,3ae6b37810,0.html>). Kagan, above n. 13, 6.
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right, since various UN resolutions and other international law instru-
ments form the basis for such a right. It is simply that there are possibly
various ways to settle the issue of Palestinian refugeehood - and the settle-
ment can go in the direction of their return. The existence of this option
is what makes it a political issue.

In contrast, dealing with refugees in host countries is a legal issue, in that
it is related to individuals’ entitlernent to rights and freedoms that cannot
and should not be subjected to political manipulation. Moreover, in the
case of the right of return, it s possible for Palestinian refugees individu-
ally to renounce this right, largely because, again, it is a political issue.
However, as regards the way they are dealt with, they cannot renounce
their treatment in a specific way, because these are legal rights striclo senso.
Finally, there is a recent trend to distinguish between a collective right of
return and an individual right of return,!®” the first targeting the possible
state of Palestine, to be established side by side with Israel, and the second
dealing with individuals’ right to return to their place of origin (now part
of the state of Israel). This is what makes it a political issue. The rights and
freedoms of Palestinian refugees in host countries, in contrast, need to be
dealt with on an individual basis, as legal rights.

Refugees’ daily life is affected by national laws and institutions. Their
economic and soctal wellbeing depends largely on what residency and civil
rights they enjoy. Legal restrictions with regard to naturalization, family
unification, employment, property, housing, education, and healthcare
add to their insecurity and instability. In Lebanon, for example, legal con-
straints and restrictive policies contributed to the exclusion of Palestinian
refugees from the Lebanese labour market. This situation contributed to
the deterioration of their socioeconomic status, pushing some of them to
leave or try to leave the country (the out-migration among Palestinian refu-
gees of Lebanon is higher than that in other host countries),!3! while oth-
ers remain in Lebanon, many leaving school and performing poorly, with
little ambition for the future.!3? The illiteracy level among Palestinian refu-
gees in Lebanon s twice that of Lebanese nationals. The literacy rate in
refugee camps in Lebanon is 10% lower than in Syria and Lebanon.!33
Significantly, it is in Lebanon that the highest proportion of refugees in
camps are poor {35 per cent), while it is in Syria that this proportion is lowest
(17 per cent).'¥* Of course, unstable and insecure refugees become a major

130 Kagan, ibid., 10-11.

131 7. Hanssen-Bauer and L. B. Jacobsen, ‘Living in provisional narmality: The living conditions of
Palestinian reﬁlgccs in the host countries of the Middle East’ (Fafo Institute for Applied International
Studies, 2003}, 4

122 A A, Tiltnes, ‘Falling Behind. A Brief on the Living Conditions of Palestinian Refugees in
Lebanon’ (Fafo-Report 464, 2005), 10.

135 Thid,, 15,

13¢ 1.. B. Jacobsen, ‘Finding Means: UNRWA's Financial Simation and the Living Conditions of
Palestinian Refugees, Summary Report’ Fafo-Report 415, 2000, 41,
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destabilizing factor for host countries and the region. These refugees are
easlly exposed to political manipulation, exploitation, and poverty.

For Arab states, the issue of Palestinian refugees is treated as a matter of
national security, despite a lack of consensus regarding the dimension and
content of the threat. The fact that the Ministry of Interior is responsible
for the ‘dossier’ of Palestinian refugees is particularly significant.!® In
Lebanon, for example, the heated debate over Palestinian refugees often
relates to community balance,' or to the role of Palestinian refugees in
the Lebanese civil war.!37 In Jordan, equilibrium is needed in terms of the
large number of Jordanian citizens of Palestinian origin.!®® In Egypt, the
regulation of border crossing to and from Gaza is a priority, and strict
regulation of migratory flows is deemed necessary.’*” In Syria, the control
of population movements and other aspects of life, including those of
Palestinian refugees and Syrian citizens, constitutes a serious concern for
the regime. 40

135 In Egypt, the natioval institution responsible for refugees recognized by UNHCR is the depart-
ment of Refugee Affairs at the Ministry of Foreign Affairs, while others, including Palestinian refugees,
[al under the responsibility of the Ministry of the Interier. In both cases, however, the Ministry of the
Interior is responsible for issuing residence permits. A Higher Commmittee [or Palestinian Immigrant
Affairs was established to coordinate relief efforts, presided over by a deputy of the Minister of the
Interior. Takkenberg, above n. 6, 150. For Syria, things are different in that specific institutions were
established to follow up on the issue of Palestinian refugees, including “The Palesting Arab Refugee
Institution’ that was replaced by the General Authority for Palestine Arab Refugees, under the auspices
of the department of the Ministry of Social Affairs and Labour. As-3ahly, above n. 128.

135 Zureik, above n. 2, 212; International Federation for Human Rights, above n. 90, 11. According
to Takkenberg, Palestinian refugees in Lebanon ‘were viewed by the Lebanese ruling establishment as
a threat to the delicate balance between Christians and Muslims and, therefore, (o political and social
stability. . . . As a result, the Palestinian refugees in Lebanon have been in a precarious position’,
Takkenberg, above n. 6, 162. Tor this reason, it seems that opposition to the settlement of Palestinian
refugees in Lebanon is one of the few issues that unites the Lebanese government and public opinion
across most of the sectarian communities (Sayigh, above n. 95, 37), leaders in government and in the
opposition, both in Lebanon and abread. F. El, ‘Permanent Settlement of Palestinians in Lebanon;
A Recipe for Cenflict’ (1997) 10 7RS 275-93. According to Arzt, ‘Lebanese officials have on more than
one occasion expressed an intention to expel all Palestinians, who are predominantly Sunni Muslims,
at the earliest possible occasion, claiming that their integration in the country would upset the coun-
try’s “delicate sectarian balance”, in which Shi’ite Muslims have a sight majority over a dwindling
number of Maronite Christians’, Arzt, above n. 39, 47.

157 The Royal Institute of International Affairs and the Centre for Lebanese Studies, “‘Refugees and
Host Countries in International Law’ (Report, Consultation Workshop, Minister Lovell, 7-8 Sept.
2002), 14

138 Argt, above n. 39, 43.

3% Takkenberg, above . 6, 155-4.

140 The Syrian government’s approach to the refugee influx differed considerably from that of the
other host states. According to Takkenberg the reasons behind this attitude can he explained in various
ways. First, in 1948, Syria was not suffering from unemployment or limitcd natural resources. Second,
the arrival of 90,000-100,000 refugees did not threaten the econemy or secial structure of the country.
Third, Palestinian refugees never constituted more than 2-3% of the population. It shall be noted,
however, that Syria is well known for having the most favourable legal and official treatment of
Palestinian refugees. Takkenberg, above n. 6, 167. However, as rightly noted by Arzg, of all the areas
within the UNRWA orbit, ‘the least amount of information has been published on Palestinians
in Syria’. Arzt, above n. 39, 48. All conclusions reached by scrutinizing existing legislation: related to
Palestinian refugees in Syria needs, accordingly, to be treated with caution.
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Keeping Palestinians in Palestine (or keeping Palestine for the Palestinians)
is a noble objective, but when it is presented, as is the case in some Arab
countries, to justify restrictive measures on movement or the rights and
freedoms of Palestinian refugees, even if they are legal residents,'#! it
becomes a political slogan, void of any significance.

The Palestinian refugee issue is dealt with by Arab countries not from a
‘human rights’ perspective, but rather from a ‘security’ perspective. This
explains why restrictive measures and policies are undertaken by Arab
states with regard to Palestinians. These restrictions often apply to those
‘legally residing’ in the concerned couniry (having fulfilled conditions
irnposed by national law to be recognized as Palestinian refugees), as well
as - more restrictively - to those who reside illegally, those holding a legal
status in another host country, or those holding a Palestinian Authority
travel document. Each category faces a different kind of treatment, 142

This article has referred to two examples in particular. First, is the fact
that Palestinian refugees have been excluded from international protection
mechanisms related to refugees, and some host states have resisted any
notton of including them in those mechanisms. Second, is the way the
Palestintan refugee issue is handled in host Arab states regarding regular-
ization. The cases show how (surprisingly) consistent and unaltered the

1! Ymposing restrictions on economic activity, security pressures and intimidation, non-renewal of
residency for Palestinians leaving countrics of first refuge, and perhaps even stripping the Palestinians
of their legal rights altogether is often perceived as a form of pressure to aveid the permancnt
settlement of Palestinian refugees in host states. R. Brynen, ‘Imagining a Solution: Final Status
Arrangements and Palestinian Refugees in Lebanon’ (1997) 26 Journal of Palestine Studies 42-58, at
49-50. This political ‘push factor’ aims at cncouraging Palestinian emigration {Sayigh, above n. 95, 43),
and once they have emigrated, aims to complicate their return. In Syria, the country which deals with
Palestinian refugees as Syrian nationals, Syrian citizenship law (Gitizenship Law No. 276/1969)
provides that Palestinians are excluded from access to citizenship in order to “preserve their original
nationality’. Accordingly, it seems that Syria rejects, as much as Lebanon, the full integration of
Palestinian refugees (namely their naturalization into citizens by granting them access to Syrian nation-
ality), but, contrary to Lebanon, Syria grants full access to economic and social rights.

142 The most important diflerence is between Palestinian refugees recognized by host countries as
such {e.g., Palestinian refugees holding Egyptian, Jordanian, Lebanese or Syrian refugee documents)
and other Palestinians. Each country provides certain ‘rights’ related to residency status. However,
each state treats refugees in other host states as foreigners subject to regulation applicable to foreigners
(e.g a Palestinian refugee holding a Lebanesc refugee document is treated as foreigner by Egyptian
authorities). Sometimes, Palestinian refugees holding documents from the host couniry are assimifated
with nationals (e.g,, Palestinian refugees holding Lebanese refugee documents were treated, until
recently, as Lebanese citizens in Syria, and vice versa). A Palestinian refugee holding Jordanian nation-
ality is treated as any other Jordanian national, This does not apply however, to those refugees (from
the Gaza Strip) holding temporary Jordanian travel documents. Most of the time, however, Palestini-
ans halding refugee documents of host countries (e.g, a Palestinian refugee holding a refugee docu-
ment from Lebanon) are treated differently on borders of third states (e.g, even if Lebanese are
exempted from visa requirement to enter Egypt, Palestinian refugees holding a Lebanese travel docn-
ment need a visa 10 cross Egyptian horders). Since the establishment of the Palestinian Authority
in 1994 and the later issuance of travel documents, many holders of Palestinian Authority travel docu-
ments are treated differently from other Palestinians, depending on the relationship of the host country
with the Palestinian Authority itsclf,
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political attitude of Arab countries remains towards the issue. They consti-
tute common points on which Arab states’ policies, surprisingly, converge.
Note that there is no legal obligation on host countries to provide
citizenship for Palestinian refugees and, in fact, few Palestinian refugees
have acquired citizenship in Arab host states.!*? Salam suggested that:

granting all Palestinians remaining in Lebanon the status of permanent residency
cannot be seen as preparatory to the granting of Lebanese citizenship. The granting
of permanent status would be a peliical solution to- a collective problem.
Naturalization, on the other hand, is an indisidual question to be judged on a
case-by-case basts; each application would have to be weighed on its own merits,
and would have to satisfy the conditions for naturalization set down in the citizen-
ship laws in force, which are bound to be strict In view of the special geographic,
economic, and demographic characteristics that have made Lebanon for well over
a century a land of emigration rather than of immigration,'**

This article tends to agree with this analysis because restricting access to
citizenship for refugees or foreign nationals In general is the state’s exclu-
sive power and prerogative. Being granted citizenship, or not, becomes
irrelevant whenever there is residency status without restrictions in ecivil,
political and social rights. In some cases, as in the case of Lebanon, it
may be considered the best solution to accommodate both the needs
of Palestinian refugees and the state, namely human rights prerogatives
and national security needs. However, such a measure (limiting access to
nationality) should not be justified by political considerations but, rather,
on legal grounds. Moreover, it should be regulated by law and not be
dependent on the discretion of the administrative authorities, and it
should be enforced by state authorities under the supervision and control
of the judicial authorities, In addition, such measures cannot be justified
if undertaken exclusively against refugees, or against a specific category
of refugees, based on nationality, religion, or sectarian affiliation. In other
words, even in the case of national interest, discrimination is prohibited.
Finally, though restricting access to nationality through long residence
may be understandable in the context of forced migration and irregular
entry (at least from the point of view of national regulation concerning
entry of foreign nationals), it is less justifiable when it is related to access
to nationality through family unification.

Palestinians have had completely the opposite experience in host
countries. Mosi countries have special provisions prehibiting the natural-
ization of Palestinians, provisions based on political grounds and in accord-
ance with Arab League resolutions. Furthermore, marriage of a male

143 Badil, above n, 2, 126.
14 N, A, Salam, ‘Between Repatriation and Rescttlement: Palestimian Refiigecs in Lebanan’ (1994)

24 Journal of Palestine Studies 18-27, 26.



Socioeconomic Rights of Palestinian Refugees in Arab Countries 709

Palestinian to a female citizen of a host country does not constitute grounds
for naturalization or special residency rights, either for the husband, who
is not a national, or any children.!® This is the case in Lebanon, for
example. Under Lebanese law, ‘nationality can only be passed on by the
father (paternalistic application of the principle of jus sanguinis)’.1#6 How-
ever, many of the Palestinians in Lebanon who obtained Lebanese citizen-
ship between 1950 and 1972 were Palestinian women (and their children)
" who were married to Lebanese husbands.!#” Jordanian women married to
Gazans do not have the legal right to transmit citizenship to their children,
as is the case for any foreign father. These documents thus do not entitle
their holders to the rights recognized by Jordanian citizens, such as the
right to healthcare, education in public schools, entry to professions or
other rights exclusively reserved for Jordanian citizens. In Syria it is pos-
sible for a female Palestinian married to a Syrian national to obtain Syrian
citizenship, but this is not the case for a male Palestinian.!*® In some cases
(such as in the case of Palestinian refugees in Egypt, and Gazans in Jordan),
access to nationality of the host country is denied to Palestintan women
(and their children) even when they are married to a male citizen.

In brief, discourses related to the restriction of Palestinian refugee rights
and freedoms are often coupled with political arguments rather than legal
ones. Despite the above, or maybe partially as a consequence of it, several
changes have occurred with regard to legal recognition of Palestinian
refugee economic and social rights during the six decades of Palestinian
exile. These changes can be seen in the situation of Palestinian refugees in
host Arab countries in the 1970s, following the Camp David Agreement
(between Israel and Egypt) and the assassination of Sadat, the civil war in
Lebanon, and Black September in Jordan. Similarly, following the first
Gulf War, policies towards Palestinian workers in host Arab countries
became more restrictive, especially in Gulf' countries. These examples
show how political crises and local contingencies have had consequences
for the legal recognition of Palestinian refugees, and for the realization of
their economic and social rights, A historical overview of Arab state posi-
tions toward Palestinian refugees clearly shows that the goals of Arab states
often clash with the nterests of the refugees themselves.!*

45 Shiblak, above n. 50, 39,

146 Amnesty International, above n. 103, 10.

147 Arzt, above n. 39, 47.

148 Thid., 46; Akram and Goodwin-Gill, above n. 17, 224,

¢ Kagan, above n. 14, 429, making explicit reference to J. Husseini, “The Arab States and the
Refugee Essue: A Retrospective View” in E. Benvenist, C. Gans and 8. Hanafi (eds.), fsrae! and the Palestinian
Refugees (Springer, 2007), 435-63. Husseini observes that Arab states had ambiguous positions toward
the Palestinian refugee question as early as 194, For him, Arab states tock, in public, a united stand in
favour of repatriation, but indicated in private a willingness to consider settling them in exile.
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4. Impact of the financial crisis

What began as a global financial crisis is rapidly turning into a global
human rights crisis. Both the number of malnourished people!®® and the
infant mortality rate are believed to have risen.!! The financial crisis has
also meant the loss of millions of jobs,!>? resulting in a decline in income
and the loss of homes and savings.'™ It also causes increased poverty,
which forces people to reduce the quantity and quality of their food.!%*
This situation may cause a fall in tax revenues, and this threatens to
reduce the already meagre funds devoted to social protection programmes
in many developing countries, depriving the unemployed, sick, and
elderly of essential safety nets.1%® The financial crisis will affect education
and training opportunities, and school attendance will drop.!%® In
particular, the right of education for girls is threatened.!>” This section
investigates the mmpact of the global financial crisis on socioeconomic
rights in host countries.

This article distinguishes between legal recognition and political
enforcement of socioeconomic rights. Of course, enforcing socioeconomic
rights is expected to be done gradually, and will largely depend on avail-
able financial resources at the disposal of states and the international com-
munity. Legal recognition, however, does not — or should not — depend on
the availability of financial resources, and cannot be expected to be done
gradually without undermining the rights themselves. Historically speak-
ing, crises {political, economic and social) at the national, regional, and
international levels have had negative impacts on Palestinian refugees, not
only in terms of political enforcement but also in terms of legal recogni-
tion. This article assumes that things will not be different with the current
global financial crisis. The impact may in fact be worse, given the increase
in Palestinian refugees in Arab countries and, accordingly, the increase in
their needs.

The title of this section may suggest the ambitious objective of showing how
the financial crisis hurts enforcement of Palestinian refugees’ socioeconomic

130 World Bank, ‘Rising Food and Fuel Prices: Addressing the Risks to Future Generations® (2008),
L.

L1 UNESCO, ‘Global Crisis Hits Most Vulnerable® (2000).

152 International Labour Organization, ‘Tackling the global jobs crisis. Report of the Director-
General: Recovery through decent work policies” {International Labour Conference 98th Session
2009, Report I{A}), available at: <htip://www.ilo.org/wemsp5/ groups/ public/>.

153 1, Saiz, ‘Rights in Recession? Ghallenges for Economic and Social Rights Enforcernent in Times
of Crisis’ (2009) 1 Fournal of Human Righls Practice 277-93, at 279.

13 hid.
155 International Labour Organization, ‘A Global Policy Package to Address the Global Cirisis®

{(International Labour Office, 2008}, available at: <http://wwwilo.org/ public/ english/burean/inst/
download/pelicy.pdf>.

156 Thid., 9.

157 Saiz, above n, 153.
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rights in host countries and the legal recognition of those rights, %8 but in
fact the objective is more limited. In light of the Hmits of the data and of
the methods used,'” this article restricts itself to showing how the global
financial crisis may be particularly damaging to Palestinian refugees for
two main reasons. The first is related to UNRWA, an organization already
under attack for perpetuating Palestinian refugeehood. While depending
on international fimds, UNRWA faces serious risk because many countries
are decreasing their funding due to the economic crisis, 'Y while others are
working to discredit the organization and are arguing for international
funds to be used for refugee resettlement programs rather than to finance
UNRWA. %! The second impact is on entitlernents of rights in host cousn-
tries, already increasingly hostile to the presence of Palestinian refugees (or
at least hostile to accommeodating increasing numbers of them) on their
borders with Iraq or in Gulf countries.

4.1 Weakened UNRWA

Palestintan exceptionalism and the differentiation between UN agencies
dealing with refugees (UNHCR vs. UNRWA) are increasingly under
attack.!5% The reasons for this vary. Most importantly, critics often agree
on the premise that something is wrong with the current situation, but
disagree on the prescription for dealing with the deficiencies and the gaps
that exist in current protection and assistance mechanisms. This criticism
takes two main approaches: first, some attack this exceptionalism, arguing

1% Changes in egal recognition can be reflected, in extremis, through changes in positive law, namely
changes in the statutes — such as constitutional texts, acts of the parliament, and other secondary legis-
lation for countries with civil law systerns — but can also appear through changes in casc law,

139 In earlier research papers, empirical data was used in which legislation and court decisions are
used as tangible and rough data. In this article the arguments remain largely theorctical, aiming to
examine the datas in an analytical way. Many of the insights regarding national legisiation related to
Palestintan refugees in host countries are those of local experts frem the concerned countries, provided
for a previous research paper (Khalil, above n. 83), namely, Hassan Jouni from Lebanon, Mohamed
Otwan from Jordan, Fawaz Saleh from Syria, and Sharifa Shafie from Egypt. Unless specified other-
wise, reference to legislative texts and policies related to Palestinian refugees in thosc countries are
based on the data provided by local researchers. All remaining inaccuracies are the author’s,

160 T his statement to the Advisory Commission on 21-22 June 2010, the UNEWA Comumissioner-
Genceral referred to this troubling matter: “Global financial uncertainties cast a shadow on the eco-
nomic prospects of many donor States, constraining their capacity to respond to UNRWA's needs as
gencrously and as urgently as the situation demands. Countries and communities hosting refugees are
acutely impacted by the strains of UNRWA's funding crisis. As service quality declines, and as UNRWA
struggles to adjust #ts programmes (o cope with financial realities, there is growing regional amxiety
about what these wends might imply for the prospects of UNRWA's presence and role, This conver-
gence of UNRWAS financial crisis with the lack of tangible progress in the political sphere, and cspe-
cially in respect of the refugee issue, is especially troubling’. Available at; <http://wwwunrwa.org/
etemplate.php?id=712>.

181 The decline in aid is felt on the refugees of host countries much earlier than that; in fact, the
establishment of the Palestinian Authority, and the Oslo process In general, resulied in the ‘skewing of
international funds away from the “cutside” relugees’, Sayigh, abave n, 95, 51,

162 Kagan, above n. 14.
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that UNRWA and host Arab states contribute to perpetuating Palestinian
refugechood and that, instead, Palestinian refugees need to be dealt with
in the same way as any other refugees in the world, by regular UN mech-
anisms dealing with refugees.!5? Second, some attack this exceptionalism
based on concerns for the socioeconomic welfare of Palestinian refugees
in host Arab states, which is often correlated with the absence of protec-
tion mechanisms and restrictions of their rights and freedoms by these
host countries,

This article subscribes entirely to the second approach. Although both
approaches reject the current status quo, the difference between them is
immense, and the conclusions they reach go in completely different direc-
tions. The first approach is adopted by Israel,'®* and largely by pro-Israel
scholars.!%% The second approach is adopted by most international human
rights organizations, and by an increasing number of scholars, 166

For those who support the first approach, any opportunity is taken to
attack UNRWA and host countries, they urge the international community
to cut UNRWAS funding for refugees and to concentrate on programs
aimed at resettling Palestinian refugees. Those who subscribe to the second
approach, while recognizing the uniqueness of the Palestinian refugee
1ssue, stress that refugee law can be a useful tool for improving the situ-
ation. In other words, Palestinians’ uniqueness does not in any way negate
the relevance of international refugee law to the Palestinian case.157 More-
over, the second approach recognizes UNRWA’s contribution in preventing
a worsening situation, along with its essential role of responding to emer-
gency needs.!®® Some have pointed out that, although poverty in refugee

163 Brynen summarized the reascns behind this attack, speech, 60 anniversary of UNRWA,
Columbia: ‘[TThe Agency frequently finds itself under political attack. Some have accused it of artifi-
cially keeping the refugee issue alive, or perpetuating refugee camps and failing to integrate the refu-
gees into host populations. It has been accused of hiring terrorists, of failing to monitor and supervise
the political views of its employees’, R. Brynen, "UNRWA: Historical performance in a changing con-
text’ {Columbia University, Symposium on “UNRWA And Palestine Refugees: Drawing Lessons From
60 Years Of Service’, 26 Scpt, 2009}, 4, available at: <http://www.megill.ca/files/icames/brynen
UNRWAGQ.pdf=>.

15¢ This explains the recent interest in the Israeli Knesset where a cross-party parliamentary caucus
was formed to deal with the rehabilitation of Palestintan refugees in 2008. See, report, The Jerusalem
Post (Lefkovits, 30 July 2008, retracted by LexisNexis).

165 As pointed out by Kagan: ‘Pro-Israel critics have argued for UNHCR to replace UNRWA
because UNHCRs refugee definition would supposedly reduce the official size of the Palestinian
refugee population, and thus lessen the strength of Palestinian claims against Israel . . . These critics
generally argue that UNRWA’s existence prolongs the Palestinian refugee problem by reinforcing
Palestinian refugees’ separatc identity, by failing to seek a solution to the refugee problem via resettle-
ment of the refugees outside Tsrael, and for highlighting the claims of the refugees by virtue of its mere
existence’, Kagan, above n. 14, 427 (citations omitted).

156 Some of wham will be cited in the following paragraphs, as well as in other parts of this article.

167 Kagan, above n. 14, 428,

168 Brynen, above n. 163, 6.
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camps in host countries is worse than in other parts of the territory, the
camps do not constitute the main poverty problem of the host countries.
The main explanation highlights the support the camps receive from the
international community ~ mainly through UNRWA.!%® The second
approach, while recognizing existing restrictions in law or national policy,
also acknowledges that host countries have provided valuable assistance
to Palestinian refugee populations, which needs to be maintained and

encouraged.!’?

While admitting that UNRWA remains necessary and that Palestinian
refugeehood is indeed unique, this second approach stresses that UNRWA
is not capable of ensuring the necessary protection for Palestinian refugees
alone,!7! and that host Arab states cannot use the unique nature of

163 Hanssen-Bauer and Jacobsen, above n. 131, 1.

7 The best way to summarize Arab states” positive contribution can be found in a recent speech,
presented by Akram on the 60 anniversary of UNRWA: “The Arab states are frequently subjected to
harsh criticism for their treatment of millions of Palestinian refugees and displaced persons, pointing
to widespread violations of rights, and particularly to the failure to offer Palestinians permanent status
in their territories. Indeed, much of the criticism has merit, in that the Arab states have often not
respected individual rights of Palestinians as guaranteed in the principal human rights treaties and the
customary norms those treatics embody. However, the critigue that Arab states have failed to grant
Palestinians permanent status in their territories is sericusly misplaced: it ignores the fact that Arab
states are under no legal obligation to grant permanent status to Palestinian refugees. In fact, Arab
states have actually supported what the refugees themselves have demanded all along — the right to
chosse their durable solution, the right to return to their original lands and homes. It is my contention
that the Arab states” six decades ol de facle temporary protection to the Palestinians is unprecedented
in the history of protection of refugees, and has been granted at great social, economic and polit-
ical cost. The Western world’s periodic and time-limited temporary protection programs have
never reached the scale of generosity that the Arab states have shown the Palestinians’. 8. Akram,
“Palestinian Refuigees’ Contributions to Norm-Creation in the Arab and Muslim World® (Symposium,
UNRWA And Palestine Refugees, above n. 163}, 1, available at: <hstp:/ /wwwun.org/unrwa/newyork/
docs/susan_akram_speech.doc> (accessed 3 Feb, 2010).

17l The issue at stake here is that UNRWA. is not enough, but the alternative is not the replacement
of UNRWA by UNHCR, rather the enhancement of the protection role of UNRWA, or the extension
of the protection mandate of UNHCR to Palestinian refugees in addition to {not instead of) existing
agencies dealing with Palestinian refugees. UNHCR seems (o be attractive for Palestinians on some
issues, but it may be resisted and rejected for others. As pointed out by Kagan: “The attraction for
Palestinians is that general refugee policy as advocated by UNHCR promotes three things that have
been denied them: first, a clear recognition of the right to return, along with its complementary rights
of property restitution; second, a clear goal of finding a durable solution, with particular emphasis on
repatriation; third, a commitment to findamental rights in exile unti] a durable solution can be found’,
Kagan, above n. 14, 434. Then he adds: “Yet it is important to recall that pro-Isracl writers who are
hostie to Palestinian aspirations are similarly questioning the wisdom of Palestinian exceptionalism
because they believe that UNHCR involvement will help minimize the claims of Palestinian refugees.
While general (namely non-Palestinian) refugee policy contains several attractions for Palestinians, it
also contains some hidden features that might challenge longstanding Palestinian political orientations.
Two examples illustrate this point. First, established norms of refugee law would condemn the militar-
ization of refugee camps (EXCOM 2002: Para, A} which has been a prominent feature of Palestinian
armed conflict with Tsrael from the 1950s onwards. General refugee policy would thos back condem-
nation of groups like Hamas, and would call on host governments like Lebanon to disarm militant
elements in refugee camps. Second, while it is true that refugee law generally backs the right of return
and the right to property restitution . . ., UNHCR’s approach to durable solutions is ultimately
more pragmatic and Hexible than many Palestinians might like. While UNHCR calls repatriation “the
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Palestinian refugeehood to justify the continued use of discriminatory laws
and policies towards Palestinian refugees. The second approach is best
summarized by a quote from Brynen on the 60th anniversary of UNRWA:
‘happy 60th anniversary, UNRWA. I wish you were unnecessary - that
issues of refugees and peace had long ago been resolved. Until they
are, however, the Agency, its staff, and their very hard work remain
invaluable’.172

The global financial crisis may result in decreasing international funds
for UNRWA, which may be forced to reduce its services. Such a scenario
will be felt by Palestinian refugees in particular ways, given the absence of
alternative sources of income and the restrictive laws and policies that exist
in some host countries. UNRWA is a main service provider for Palestinian
refugees in host countries. It provides jobs for thousands of refugees, edu-
cation, health care, and various other services that are extremely valuable
and necessary. The argument here is simple: it is not that UNRWA is not
necessary but, rather, that it is not encugh. UNRWA needs to be encour-
aged to adopt a protection role.!’3 At the same time, UNHCR needs to be
encouraged to change its attitude towards certain groups of Palestinian
refugees in the Middle East, whether by providing the valuable contribu-
tion of recording the numbers of refugees (not only those registered with
UNRWA) in their various reports, or by extending protection to Palestinians
who have fled Iraq and who need to be supported.!7*

4.2 Weakened rights

Palestinian refugee status is completely dependent on host state recogni-
tion of that status. It is a grant of status particular to the state, not
international refugee status. Arab states generally grant residency permits to
Palestinian refugees. However, residency status varies from state to state.17?
Palestinians in Egypt and Lebanon, if they satisfy certain conditions with

solution of choice” for most refugees . . ., it cautions that “there is no hierarchy of durable solutions™
and that resettlement and local integration should be considered simultaneousty . . . What this means
in practical terms is that UNHCR will look to local integration and third country resettlement when
repatriation is impossible . . . UNHCR has indicated a similar flexible or ad hoc approach to compro-
mises on property restitution . . . Thus, while UNHCR palicy would back Palestinians on the abstract
rights te return and restitution, in terms of implementation UNHCR might accept Israeli resistance as
an immovable fact and turn pragmatically to other options in order to not leave refugees in limbo
indefinitely’, Kagan, above n, 14, 434 {citations omitted).

172 Brynen, above n.163, 7.

172 As pointed out by Karen AbuZayd, UNRWA Commissioner-General, in a statement on the
60th anniversary of UNRWA: “The environment of persistent conflict and its impact on civilians -
especially in the occupied Palestinian territory - have brought to the fore UNRWA's protection role.
Since the 2004 Geneva Conference, we have adopted a more forthright posture on protection issues,
taking as our cue the duty to advance respect for the human rights of Palestine refugees which is
implicit in UNRWA's mandate’, available at: <hup://unrwa.org/etemplate.phpfid=360>,

17+ Kagan, above n. 14, 431-3.

175 Badil, above n. 2, 126.
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regards to entry and stay, obtain residency permits according to the
regulation applicable to foreign nationals. In Syria, Palestinian refugees
are granted standard national treatment, while in Jordan most have
Jordanian citizenship. :

Granting residency status to those recognized as refugees means, at
times, excluding the applicability of basic human rights to both recognized
and unrecognized groups, but especially those living in ‘illegality’ within
host states or those who do not satisfy the conditions imposed by law to be
considered a refugee. Hlegality and lack of refugee status means limited
and disadvantaged access to jobs, lack of access to education for children,
lack of access to health services, and inability to claim other rights,
mcluding the right to freedom of movement. This is the case of the
undocumented Palestinians in Lebanon.!”6 This population suffers restric-
tions on all movement within the country. They cannot register their
children,?” thus children cannot attend public schools. They cannot even
register their marriages, being under constant threat of deportation.!”® An
undocumented Palestinian is legally nonexistent. When one does not exist,
rights and freedoms are superfluous and useless concepts.

For host states to grant residency status to Palestinian refugees means, in
practice, granting certain privileges and/or restrictions that can be called
‘rights’. However, these are not rights in the sense of legal obligations for
host states, nor are they to be considered entitlements, but rather gifts or
grants, an option for the host state to allow or refuse at their discretion,
contingent on changing politics and interests. Most Arab states do not con-
sider it necessary to have a unique legal document that governs the rights
of refugees in Arab countries,}”® This applies acutely to Palestinian refu-
gees.!80 The fact is that most regulation related to Palestinian refugees in
host Arab countries (especially in Egypt and Lebanon) is regulation by
decree that is left to the discretion of administrative authorities. This
renders the situation of Palestinian refugees mare uncertain and vulner-
able to changes in political contingencies.

176 Their number, although not certain, may be 3,000-5,000 individuals, whese status in Lebanon
is akin to that of rregular migrants, although most of them have lived there for decades. As they do
not possess valid identification, they suffer from wide-ranging restrictions on their human rights.
Elsayed-Ali, ahove n. 13, 15. For more about the needs and assistance to non-ID Palestinian refugees
in Lebanon, see, Petrigh, above n, 11, 15-16.

177 According to Amnesty International, ‘children neither receive recognized identity documents
from the Lebanese state’, Amnesty International, above n. 103, 10.

178 Takkenberg, above n. 6, 163-4; Elsayed-Ali, above n. 13, 14; Shiblak, above n. 50, 40,

178 Grabska, above n. 27, 17.

180 According to Sayigh, ‘Lebanon as “host” country always has been characterized by the absence
of a legal code regulating refugee rights and obligations, the absence of rights except those of
residence as refugees, regulation through ad hoc decrees, lack of legal protection against preventive
detention, and obstacles to receiving necessary documents’, Sayigh, above n. 95, 44,
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In previous sections a ‘legal matrix” has been constructed, where each
Palestiman is treated according to his status, largely determined by host
countries unilaterally, while highlighting the protection gap, whether in
international or regional mechanisms. This was not to argue that there is
necessarily and irrefutably a direct correlation between the legal status and
rights enjoyment of Palestinian refugees in host Arab states, on the one
hand, and their real economic and social welfare, on the other. Legal status
and legal rights are not the only factors that determine the living condi-
tions for Palestinian refugees in host countries. '8! On the contrary, there is
often a correlation between the socioeconomic conditions of Palestinian
refugees in host Arab countries and that of the rest of the population, at
least for refugee populations living outside the refugee camps.

Nevertheless, some data concerning the economic and social situation
of Palestinian refugees in host states is explicable if’ placed in the context
of their legal status and rights distribution.!®? The suggestion is that the
wellare status of Palestinian refugees in host Arab states is strictly con-
nected to their legal entitlements, their rights and their freedoms. There is
a risk of oversimplification in suggesting a connection, in abstract terms,
between legal rights and concrete conditions of welfare. This is not the
objective. Rather, the intention is to suggest that the presence of certain
legal provisions in force in host Arab states, or the lack of other legal provi-
sions, contributes to the deterioration of welfare.

'8) Tn Jordan, e.g, it was ouilined by many reports (see, c.g, M. Arneberg, Living Conditions
Amaong Palestinian Refugees and Displaced in Jordan’ (Fafo-Report 237, 1997); M. Khawaja and A.
Tiltnes {eds.), “On the Margins: Migration and Living Cenditions of Palestinian Camp Refugees in
Jordan® (Fafo-Report 357, 2002)) that there are clear differences between Palestinian refugees living in
refugee camps and Palestinian refugees living in the rest of the covntry. Regardless of the reasons
behind such differences, what is important is that the situation of Palestinian refugees in host Arab
countries needs to be looked at with attention to those existing differences, and that legal status is not
the only factor that affects Palestinian refugees’ welfare in host countries,

182 The increased poverty among Palestinian: refugees in Lebanon can be cited as an example. For
Axzt, Around 60 percent of the Palestinians in Lebanon live below the UIN. poverty line, making it
the poorest of the communities in the UNRWA orbit’, Arzt, above n. 39, 46. According 1o Said, “ft]he
legal situation of the Palestinian refugees in Lebanon explains in part why an estimated 80% live in
poverty . . . The rise in poverty has also created a health crisis, as Palestinians are not allowed access to
Lebanese government hospitals and other health services’, Said, above n. 9, 354. Restrictive policies
and laws in a host country, such as in Lebanon, add to refugees’ precccupations on new oncs, including
the daily life problems arising from the ack of housing, lack of jobs, decfine in aid, and environmental
deterioration. More serious is the pervasive anxiety caused by uncertainty about the fiuture and the
“campaigns of hatred” that erupt whenever the question of Palestinian naturalization or fawtin arises’,
Sayigh, above n. 93, 52. In support of this claim, is a report issued by Fafo, related to Palestiian refu-
gees in Syria, which states that the living conditions of Palestinian refugees in Syria are basically on a
par with those of Syrian citizens. The same report connects this reality with the existing equality of
rights between Palestinian refugees and citizens. A. Tiltmes, (ed.), ‘Palestinian Refugees m Syria:
Human Capital, Economic Resources and Living Conditions’ (Fafo-Report 514, 2006), 9.
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5. Conclusion

More than six decades after displacement, Palestinian refugees in host
Arab states still need assistance and protection. Their right to return is
vet to be realized, and statelessness is still a destabilizing factor in the
region. International aid, even in a time of global financial crisis, needs
to be maintained, not out of charity but out of responsibility. As pointed
out by Saiz, ‘[i[hat international assistance is an obligation, not an act of
charity, must be emphasized in a context where the costs of the economic
crisis are bemng borne disproportionately in the south, despite having
originated in the richer countries® 83

Most importantly in the Palestinian case, it is partially the responsibility
of the international community, which partitioned Palestine, has yet to
establish a Palestinian state, and has not enforced the many resolutions
related to the right of return for Palestinian refugees. In this context it is
possible to perceive assistance as a form of protection. Whenever assist-
ance is given to fulfill a legal obligation, it may be considered as comprising
part of a protection mechanism, Assistance as protection is not conceived
as an act of charity aiming to provide superfluous resources to refugees in
need. Rather, it is conceived as an obligation of host states, as much as of
the international community. Accordingly, they are responsible for ful-
filling this obligation, and, falling short, they risk being rendered account-
able and responsible. In this sense, the basis for state action is not dependent
on refugee need or state resources, but rather on individual entitlements to
rights. 184

"The way assistance is provided to the Palestinians, including UNRWA
shortcomings, intentions to reduce services, the lack of resources and
funds, and the diminution of contributions from the international commmz-
nity, proves that assistance is not conceived as a legal obligation. A similar
conclusion can be reached by observing the way some host countries are
{or are not) providing assistance to Palestinian refugees, including refusal to
admit them to public schools, hospitals, and other state services.

This is one reason why assisting Palestinian refugees for decades has not
contributed to Palestinian refugee empowerment and welfare or economic,
social, and political development. This is why assistance is provided for

183 Saiz, above n. 153, 288.

181 Although rights may be satisfied in ways similar to needs, a rights-based approach is completely
different from a necds-based approach, and has different consequences. A rights-based approach takes
seriousty the rights of refugees, and not only their needs. The essence of a rights-based approach is the
identification of a certain standard of treatment to which an individual refugee is entided. In addition,
rights imply justiciability, namely the ability to access and claim justice. It goes cne step further and
prompts questions about responsibility and accountability, and provides a legal component that points
to the institutional duty to protect, respect, fulfil and safeguard them. Grabska, ahove . 27, 11.
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Palestinians while maintaining refugee camps, as if refugechood and eco-
nornic instability and precariousness are two faces of the same coin.!83

Protection, however, entails much more than assistance. It entails taking
refugee rights seriously. This article has shown that the way host Arab
countries deal with Palestinian refugees is variable and changeable, and
that In times of crisis these countries often delimit these rights as part of
their response to internal, regional, or international contingencies.

Precarious legal recognition of economic and social rights, accom-
panied by a lack of political enforcement, renders Palestinian refugees
likely victims of the consequences of the global financial crisis, and an easy
target for policies undertaken by concerned governments responding to
recession. The economic crisis may provide a good excuse to justify reject-
ing legal obligations to recognize economic and social rights, since legal
recognition has serious consequences, not only in economic and political
termns, but also in legal terms. Besides, the global financial crisis provides a
much-awaited opportunity for concerned states to escape fulfillment of their
political commitments for the enforcement of economic and social rights,
‘a further license to ignore their economic and social rights obligations’.}86
A more optimistic vision of the current crisis may see an opportunity to
bridge the gap between legal justiciability and political accountability. The
challenge would be to translate the abstract normative principles of inter-
national law into an ethical point of reference in the political arena and
make them operational in day-to-day public policy making, 187

In this asticle the vision is admittedly pessimistic. The global financial
crisis may have direct and indirect consequences for Palestinian refugees.
The little available literature on the topic suggests that, at least with regard
to political enforcement of economic and social rights, there is a real
danger of regression. Based on historical experience, this article suggests,
there are serious grounds to believe that legal recognition of economic and
social rights will be affected. It is possible to accept arguments in favour of
delaying political enforcement because of financial and economic preroga-
tives, delimiting its application ad minima, or even deciding to prioritize
certain actions over others. What is inconceivable to accept, from a human
rights perspective, are compromises with regard to legal recognition.

A right exists or does not exist. One cannot have both options. State
actions aimed at delaying the legal recognition of economic and social

185 Here again there is a clear differcnice hetween host countries concerning the number of refugees
who remain in refugee camps, where policies of host states have a direct impact on the refugees’
decision to remain in the refugee camp or to opt to live elsewhere in the host country. In jordan, e.g,
where 95% of Palestinian refugees have Jordanian citizenship (Arneberg, above n. 181, 16), only 13%
actually live in UNRWA rcfugee camps. In general, situations in camps are “worse off with regards to
almost all aspects of what are considered relevant indicators of a good life’ (ikid., 7).

186 Saiz, above n. 153, 280.

187 Thid., 281.
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rights, delimiting them, or reorganizing them in a way that renders those
rights effectively non-existent, are intolerable and unjustifiable. None of
the duties of host countries with regard to human rights are derogable as a
result of the financial crisis. They are universally applicable to all states
regardless of their level of resources or economic development.

Deterioration In the global economic structure is therefore no justifica-
tion for states — whatever their level of income — to compromise on funda-
mental human rights obligations. In such times, it is all the more important
that states guarantee minirnum essential levels of these rights, take deliberate
measures to protect the most vulnerable, avoid measures that are regressive
or discriminatory, and orient public policy towards the progressive realization
of the rights of the whole population through the equitable distribution of
available resources. %8

188 Thid., 283-4.





