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Abstract: The first decade of the 21st century demonstrated significant legal 
activities in the area of consumer protection in many Arab legal systems. The 
declared objectives require breaking down the use of unfair terms in market 
transactions. Islamic law, a legal base of these legal systems, provides many 
guidelines and general rules that can, directly and indirectly, get over the use of 
these terms. This paper will discuss the issue of to what the extent the rules of 
Arab regulations deal with the use of unfair terms in consumer transactions. It 
will compare it with the European Directive on Unfair Terms in consumer 
contracts and determine how the Directive can be adopted by the Arab 
countries without violating the general principles of Islamic law. To 
recommend the implementation of the European measures in Arab legal 
systems, it is important to detect the supporting and contradicting points in the 
Arab legal systems, including Islamic rules. 

Keywords: unfair contract terms; Islamic law; consumer protection; unfair 
terms; consumer in private law; consumer protection in Islam; consumer in 
Arab law; the proposal of consumer rights. 

Reference to this paper should be made as follows: Fayyad, M. (2012)  
‘A glance at unfair terms in consumer transactions in Arab legal systems and 
Islamic law: what Arab lawyers can learn from the European experience?’,  
Int. J. Private Law, Vol. 5, No. 2, pp.200–227. 

Biographical notes: Mahmoud Fayyad is an Assistant Professor in the Faculty 
of Law at Al-Quds University, Jerusalem, Palestine. He is teaching contract 
law and international trade law. He received his PhD in 2010 from the 
University of Gent and the University of the VUB (joined PhD) in the field of 
consumer protection law. 

 

1 Introduction 

The first decade of the 21st century demonstrated significant legal activities in the area of 
consumer protection in many Arab legal systems. It was enacted in the following 
countries: 2005 in Lebanon1 and Palestine;2 2006 in Egypt3 and the United Arab 
Emirates;4 2008 in Qatar5 and Syria;6 and 2010 in Iraq7. In Jordan, the proposal of 
consumer protection is expected to be enforced soon.8 The consumer protection law was 
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enacted in 1992 in Tunisia.9 These countries decided the importance of creating a 
regulatory frame aimed at protecting consumers when making legal transactions. The 
content of these laws was, to some extent, similar. They pay reasonable attention to 
specific subjects of consumer protection such as advertising;10 guarantee of hidden 
defects of products11 and the conditions of imported and used goods.12 In contrast, 
controlling the use of unfair terms in consumer transactions did not get the same 
attention, although the declared objectives of those laws cannot be attained without 
getting over the use of these terms. However, in Lebanon, the situation is different. In 
addition, the constitutions of those legal systems recognise Islamic rules as a source of 
law. Islamic law constitutes the legal base used to control the use of unfair terms in 
market transactions.13 This means that there is a legislative gap in these legal systems in 
the area of consumer protection, simply because this protection cannot attain its 
exemplary outcomes without getting over the use of unfair terms in market transactions. 
To what extent can this gap be filled through studying and benefiting from the European 
approach? This question is the target of research in this paper. 

The adoption of the Directive (93/13) of unfair terms in consumer contracts (hereafter 
the directive)14 can be considered as the first significant European attempt to regulate the 
use of unfair terms in consumer contracts.15 This directive adopts two main principles in 
order to ensure fairness in market transactions, namely the principle of transparency and 
the principle of good faith. It also provides an indicative list of terms to facilitate the 
application of the principle of good faith. On October 8, 2008, the European Commission 
adopted the proposal of a directive on consumer rights (hereafter the Proposal), having 
the aim of revising four directives including the Directive.16 The objective of the proposal 
is to contribute to the better functioning of the business to consumer internal market by 
enhancing consumer confidence in the internal market and reducing business reluctance 
to trade cross-border. This overall objective should be achieved by decreasing the 
fragmentation, tightening up the regulatory framework and providing consumers with 
adequate information and proper methods to practice their rights. This proposal provided 
the same two rules to get over the use of unfair terms. It provides two lists of unfair terms 
(black and indicative lists).17  

To recommend the implementation of the European measures in Arab legal systems, 
it is important to detect the supporting and contradicting points in Arab legal systems, 
including Islamic rules.18 

2 The legal notion of unfair terms 

A contract is defined as: “what the parties bind themselves and undertake to do with 
reference to a particular matter”.19 This definition deals with the will of the contracting 
parties as the main instrument for making law between them. The theory of contract 
supposes that there is a reasonable balance between the contracting parties to organise 
their agreements. This includes their ability to keep the balance of their rights and 
obligations via proposing, negotiating, and deciding the terms of the agreement.20 

In consumer contracts, this situation does not exist. One of the contracting parties (the 
seller) usually constitutes the terms of the agreement in advance. The encounter party 
(the consumer) is told to sign them after investigating some contract terms (namely, core 
contract terms that determine the price and the quality of the purchased product). Thus, a 
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seller abuses his power by drafting contract terms that serve his own interests, and does 
not consider the interests of consumers.21 In consequence, the use of unfair terms in these 
contracts appears broadly. The ideal model of making contracts requires that the interests 
of each contractor have to be considered when making, altering, and terminating this 
contract.22 Thus, the notion of unfairness can be classified under three main categories, 
the right of the contracting party to exclude or limit rights and liabilities (exclusion 
terms); the right to alter contract terms individually (variation terms); and the right to 
impose unreasonably compensation remedies (penalty terms) upon the counter party. 

3 The definition of consumer 

3.1 The definition of consumer in the European approach 

The Proposal of the directive on consumer rights applies only to “contracts between 
consumers on one side and sellers or suppliers on the other side. Article (2) of the 
Proposal defines a ‘consumer’ as “any natural person who, in contracts covered by this 
Directive, is acting for purposes which are outside his trade, business or profession”.23 
This definition shows that a person other than a natural person, in particular a legal 
entity, cannot be regarded as a consumer for the purposes of the Directive. In his opinion 
in Cape Snc v Idealservice Srl; Idealservice MN RE Sas v OMAI Srl (C-541/99 and 
542/99), A.G. Mischo further supports this by pointing out that, legal persons and 
companies do not generally find themselves in the position of consumers that, according 
to the Court, constitutes the rationale underlying the Directive.24 The term ‘outside his 
trade, business or profession’ may create a confusion regarding the base of this definition 
(the functions or the competence base). First, the function base refers to the consumer as 
the person who consumes goods or services for his personal or family needs, not for 
producing or distributing other goods or services.25 This base was adopted by the 
European Court of Justice (hereafter the ECJ) in the case regarding other European 
directive that has similar definition.26 In the case “Bayerische Hypotheken- und 
Wechselbank AG v Dietzinger”,27 the ECJ accepted that, a contract of guarantee may in 
principle fall in the directive, even though it was made for the benefit of a third party 
who is standing outside the contract in question.28 

Second, the competence-based approach refers to the consumer (a person who deals 
with commercial market activities) as a weak party. This weakness, arising from any 
reason, creates a status of non-balance between the contracting parties.29 As a result, a 
consumer will be in a position of technical inferiority compared to the counter party. 
Therefore, the function of the law is not limited to protect the party who gratifies 
personal or family needs; it extends to protect the weak party who deals with market 
transactions activities.30 

3.2 The definition of consumer in Arab legal systems 

Islamic law, as well as the civil codes of Arab legal systems, does not provide a clear 
definition for the term ‘consumer’. The definition of the term ‘consumer’ in the laws of 
consumer protection in Arab states is not harmonised. 

A good definition needs to address the following two questions: is it exclusive to 
natural persons or may include the legal entities; does it extend to include small sellers 

    
 
 

   

   
 

   

   

 

   

       
 



   

 

   

   
 

   

   

 

   

    A glance at unfair terms in consumer transactions in Arab legal systems 203    
 

 
and suppliers when they make market transactions concerning their commercial 
activities? 

In Egypt, the UAE, Qatar, and Tunisia, a consumer is only the natural person who 
makes legal transactions for personal or family needs (function-based approach).31 A 
legal person who makes legal transactions not concerning to his commercial activities is 
also a consumer in Lebanon, Syria, Iraq and Palestine.32 

Islamic Fiqh avoids limiting the scope of protection by not putting a specific 
definition for consumer.33 Islamic economy addresses the definition of consumer as any 
person buying goods or services which have been paid for under any system of payment 
including hiring, purchasing, leasing, … etc.34 In Islamic economics, a consumer behaves 
in a normative way because Islam describes what a person must and must not do. Islamic 
law does not distinguish between a person and another when prohibiting any action. A 
consumer has to make choice regarding spending on worldly needs as well as in the way 
of God Allah.35 In Islam, the circulation of the economic activities considers not only the 
needs of individuals and markets, but the religious believes also.36 For instance, the 
economic welfare of some individuals and firms may encourage the elements of 
production, distribution, and consumption. All activities concerning the use of alcoholic 
drinks are absolutely prohibited in Islam regardless of their positive economic 
outcomes.37 Hence, individuals have to take into consideration the injunctions of Islam in 
pursuing activities, and not only the rankings of utility or profitability. So, it is not 
important to distinguish between the actions of consumers and non-consumers because 
the action itself is prohibited regardless of the party who makes it. In addition, there are 
no specific limitations for the theory of economy in Islamic regime. Islamic economics is 
more restricted, and in other sense it is more comprehensive than other general 
economics.38 Islamic law pays attention to the concept of consumption rather than the 
notion of a party making the action of consumption. It aims to serve the requirements of 
Muslim belief Aqeeda before and in addition to the requirements of Muslim welfare. 
Therefore, most of academic literatures, concerning consumer protection in Islamic law, 
begin with explaining the conception of consumption according to Islamic Fiqh, and do 
not address the definition of the consumer.39 Consumption is defined as the direct use of 
permissible goods and services which gratify the needs and wishes of the user of these 
products.40 This may make the concept of a consumer more comprehensive than in other 
legal systems.41 For instance, the action of usury Riba is not allowed in Islam,42 and this 
prohibition includes the activities of natural and legal persons. 

4 The concept of unfair terms 

4.1 The definition of unfair terms 

The definition of unfair terms can be understood according to the source, the nature and 
the impact of these terms. Regarding the source, the unfair term may be defined as the 
term which arises because of the abuse of power of one contracting party, and at the same 
time reflects this power43 (see article 35 of the French consumer protection law number 
22⁄78 of 10 January 1978).44. The nature-base of this definition refers to its contradiction 
with the principles of honesty, truth, and good faith that have to rule legal transactions. In 
other words, it contradicts with the requirements of justice that law has to preserve.45 The 
Egyptian Cassation Court adopted this approach when defining the unfair term as “the 
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term that is drafted in contradiction with the core objectives of contract, because it 
contradicts with the public order”.46 According to the impact approach, unfair term is the 
term that transfers the responsibilities of the contracting parties to the extent of breaching 
the balance of the contract terms. This was ruled by the Committee of Ministers of the 
Council of Europe in its resolution No. 47/76 regarding the appropriate method to control 
the use of unfair terms in consumer contract.47 This resolution defined the unfair term as 
a term that places consumers in a position of inferiority which is prejudicial to their 
interests. It also causes a balance of rights and obligations under the contract as a whole 
contrary to the interests of consumers.48 The consumer protection law of Lebanon 
adopted this approach in its article (26).49 The Proposal takes into consideration these 
three bases when providing the definition of unfair terms.50 According to article (32), the 
term is unfair if it is not individually negotiated (the source base), contrary to the 
requirement of good faith contract (the nature base), and creates a significant imbalance 
of rights and obligations between the contracting parties (the impact base).51 

4.2 The purpose of unfair terms 

The use of unfair terms has many purposes. The forms of these terms can be classified 
into three main groups. First, exclusion terms (exclusion clauses), where according to the 
Egyptian Cassation Court, the aim of these clauses is to exclude, limit, or restrict the 
liability of the contracting party52, second, variation clauses that empowers one 
contracting party to control the terms of the contract without consulting the other party or 
paying attention to his interests. And third, penalty clauses which appear when the agreed 
amount of compensation is unreasonably higher than the real loss of the contracting 
party, while the counter party does not have the same advantage of compensation.53 The 
excessive advantage, which sellers attain from the use of unfair terms, can be considered 
as a rational consequence of the use of these terms.54 

4.3 The importance to control the use of unfair terms 

The use of unfair terms in market transactions reflects a special legal relation, where one 
contracting party controls the terms of the agreements to serve his own legal and 
economic interests. Consumer transactions usually follow constant scenarios. A 
consumer has no time to read the contract terms. If he reads them, he may be unable to 
understand their meaning and consequences. If he understands them and records an 
objection to any of them, the response would be to take it or leave it en bloc without any 
amendments. If he shops around the market, he will face the same contract terms with 
other suppliers.55 In short, a consumer will not be able to influence the contract terms, 
and therefore will not be able to negotiate and bargain them. These circumstances reflect 
the inequality of bargaining power between the contracting parties. The status of 
consumers in this regard justifies the importance to control the use of unfair terms in 
market transactions to have justice in these transactions. 

4.4 The bargaining power of the contracting parties 

The power of individuals or institutions is the ability to achieve something, whether by 
right, by control or by influence.56 In economic science, the power is the ability to 
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mobilise economic forces to achieve a specific result. It can be measured by the 
probability of achieving this result in face of various kinds of obstacles or oppositions. It 
may be exercised unknowingly, although of course it is frequently deliberate.57 The 
dissimilarity of the economic position and the legal knowledge between sellers and 
consumers regarding the subject matter of the contract encourages sellers to use this 
power to impose unfair terms upon consumers.58 Due to his economic, intellectual or 
psychological superiority, the entrepreneur will be capable of dictating his contract terms 
one-sidedly to the consumer’s detriment. The exposition of F. Kessler has become a 
classic: “Standard contracts are typically used by enterprises with strong bargaining 
power. Standard contracts … could … become effective instruments in the hands of 
powerful industrial and commercial overlords enabling them to impose a new feudal 
order of their own making upon a vast host of vassals.”59 This paradigm of ‘inequality of 
bargaining power’ has proven to be extremely popular by the ECJ as the underlying 
rationale of Directive. For instance, the system of protection that is introduced by the 
Directive is based on the idea that the consumer is in a weak position vis-à-vis the seller 
or supplier, whether in bargaining power or level of knowledge.60 This makes the 
consumer consent to contractual terms that are determined in advance by the seller or 
supplier without being able to influence them. Thus, the abuse of power is the base, 
which limits the application of the Directive to the term in question.61 The ECJ 
underlined this limit when it provided that, the national court is obliged when applying its 
national provisions to interpret those provisions, as far as possible, in the light of the 
wording and purpose of the directive.62 Thus, the national judge has to investigate the 
potential of unfairness to decide the application of the test of fairness. This investigation 
should mainly depend on the objective ambit of this term (get over the abuse of power of 
the seller). 

4.5 The concept of weakness in market transactions 

Legal scholars in the Middle East are familiar with the above arguments. Contractual 
weakness arises from the real inequality of positions between the contracting parties. It 
means that one of them, practically, is in a weak position in face of the counter party. 
This weakness deals with the will of the contractor, and influences its validity according 
to its status, gravity, and degree. According to these scholars, the contractual weakness 
has two forms: 63 the economic and the ignorance weakness. 

4.5.1 The economic weakness 

According to the Jordanian Cassation Court, economic weakness occurs where one party 
is bound to agree on the offered contract terms determined by the encounter party 
without the right to negotiate, bargain or influence them.64 The seller has the capacity to 
dominate the counter party because of his influence, power and status.65 Therefore, and 
according to this definition, the weak party is the party who lacks enough power to make, 
determine and control the content of the agreement.66 This position can be described as an 
advantage of one contractor. It violates the requirements of fair or moral transactions. 
This justifies the intervention of the State to rebalance the legal consequences arising 
under the use of this power.67 Based on this explanation, anyone making contracts in the 
following positions may be considered as a weak party, namely:68 the person who 
consents contract terms without the right to negotiate or bargain its content; the person 
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who needs making the transaction, and cannot find another way to gratify his needs; the 
person who receives drafted contracts, which impose maximum duties upon him and 
minimum duties upon the drafter party. These positions address the use of adhesion 
contracts, where there is an inequality of the economic position between the contracting 
parties.69 In Arab legal systems, the acceptance in these contracts, according to the 
Jordanian Cassation Court, is limited to admitting all conditions that are provided by the 
other party. They are not subject to negotiation. Thus, the acceptance of consumers 
reflects the status of submission and compliance, and not the status of the free will or an 
optimal acceptance.70. In adhesion contracts, the weak party is limited by two choices; 
whether to approve or disapprove the contract en bloc. This reality makes the conception 
of weakness extends to include small sellers and suppliers that make legal transactions 
with monopolists.71 In these transactions, a trader, who makes a contract concerning the 
sale of his business, can be considered as a weak party once he cannot influence the 
terms of the agreement.72 For this reason, to control the use of unfair terms in adhesion 
contracts, many legal systems in the Middle East, including Egypt, Jordan, Syria, 
Kuwait, Lebanon, Morocco, Yemen, and Palestine, provide a special protection for the 
weak party in these contracts.73 In these legal systems, the national judge is authorised to 
amend and rule out unfair terms used in these contracts. 

4.5.2 The ignorance weakness 

Ignorance weakness arises from the disparity of experience and knowledge between the 
contracting parties. The consent of the contracting party may be defective because he 
lacks this information, facts and experience that address the contract.74 This disproportion 
is not economical but educational. It deals with the resources of experience, intelligence 
and knowledge of the subject matter of the contract.75 The ignorance weakness comes 
through two ways. The first is through the impossibility of getting access to the contract 
information and data. The second is through the lack of understanding of the meaning 
and the consequences of these data. The first way is objectivity, where the status of 
ignorance deals with the subject matter of the contract.76 The second way is personality, 
where the status of ignorance deals with the own personality of the contractor, because he 
lacks enough knowledge that enables him to evaluate and understand these data. This 
means that, the ignorance weakness occurs where: the contractor cannot get an access to 
all information regarding the object of the contract; or he cannot assess his legal position 
arising under the use of the contract terms. These two reasons, commonly, occur because 
of the use of standard form contract terms (hereafter SFC) in market transactions.77 The 
use of this sort of contracts, in Arab legal systems, is not prohibited and the legislators in 
this area do not secure enough protection for consumers when these terms are used in 
market transactions. This matter also may justify the importance of the legal intervention 
to get over the consequences of the use of these contracts (the use of unfair terms). 

4.6 The legal base to control the use of unfair terms in Arab legal systems 

4.6.1 The legal base in consumer protection laws 

The laws of consumer protection in Arab countries constitute many provisions providing, 
directly and indirectly, the consumer right to be protected from the use of unfair terms in 
market transactions. Directly, the impartiality of economic transactions78 and the 
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transparency conditions of legal transactions are provided in many articles of these 
laws.79 Only article 26 of the consumer protection law in Lebanon defines the unfair 
term, prohibits its use and annuls it where it is used in market transactions. Otherwise, 
other legal systems do not constitute the way to make this control. Indirectly, Arab 
legislators agreed on the following rights for consumers: the right of protection in a 
manner ensuring that consumers shall not be prone to any inequity or economic losses,80 
the right to receive a fair treatment without discrimination by the supplier of the product 
or the manufacturer,81 the right to access fair transactions,82 the consumer right of 
choice,83 the consumer right to get full information regarding the terms and the objective 
of the agreement84 and the right to get goods and services without defecting his economic 
interests.85 Unfortunately, these laws do not contain provisions regarding the invalidity of 
unfair terms. 

4.6.2 The legal basis in Islamic law 

Islamic law provides many rules recommending each Muslim to treat others as he  
likes to be treated by them. These rules are ideological. They deal with the internal 
believes of a person and reflect the principle of good faith in making transactions.86 The 
implementation of these rules supposes the existence of the reasonable belief of a person, 
in addition to the fair construction of the Islamic society. Islamic Fiqh constituted many 
legal provisions, which create the legal base to get over the use of unfair terms in market 
transactions. “A private injury is tolerated in order to ward off a public injury, severe 
injury is removed by lesser injury, in the presence of two evils, the greater is avoided by 
the commission of the lesser, and repelling an evil is preferable to securing a benefit”,  
El-majalla code provides.87 Based on these rules, Islamic state has a duty to protect four 
fundamental rights in respect of every individual; life, religion, the acquisition or the 
ownership of wealth and property and personal human honour or dignity.88 In the field of 
market activities, this duty binds the Islamic state to establish and elaborate the effective 
system of Hisbah.89 

The Hisbah is defined as a system that ensures the righteousness of conducts of 
individuals. It is an institution of checks and balances.90 The Muslim Jurist, Al-Mawardi, 
explained it as a system of “enjoying what is just and right if it is found to be neglected 
or disregarded, and to forbid what is unjust and indecent if it is found to be practiced”.91 
The function of the Hisbah with regard to commerce is described as: on the spot checking 
of weights and measures, quality of the commodities offered for sale, honesty in dealing 
and the observance of modesty and courtesy in salesmanship and in the general 
behaviour of the people.92 Thus, a great care was taken to see that merchants and sellers 
use proper weights and measures. The caliph Khalifah Ali, the fourth ruler after the 
prophet Mohamed (P.B.U.H),93 was most particular to do so. He used to go around the 
market in order to examine the fair treatments of sellers. The functions of the (Hisbah) 
are to: protect the rules of Islam from being violated; protect the honour of the people; 
ensure public safety; and to maintain quality standards and fairness in market 
transactions.94 The term measures is used above as a target of the functions of the 
Hisbah. According to Muslim jurists, this term includes the specifications of the offered 
products, the prices of products and the impartiality of market transactions.95 The last 
element refers to the fairness of these transactions, where the interests of the contracting 
parties have to be acquired equally via the terms of the agreement.96 This reading is 
basically based on the terms of the letter of the caliph Ali to the governor (El-Ashter  
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El-Nakee) instructing him how to deal with the behaviours of traders that may contradict 
Islamic rules. He said that; strictly address the greed of traders, their monopoly,  
anti-comparative actions and their control of market transactions. These actions have 
bad effects and disadvantages to the detriment of the interests of the society and 
individuals. Prevent the monopoly, because prophet Mohamed recommended so, rule the 
fairness of market transactions, do not prejudice the rights of the seller and the buyer, 
and punish the party who breaches these instructions without injustice or exceeding.97 

5 The tools of control of the use of unfair terms in market transactions 

According to the EU Proposal, unfairness in consumer contracts may occur for two 
reasons: 

a a consumer does not carefully read the contract term, because it is drafted in unclear 
or ambiguous language, so he cannot evaluate its legal impacts and consequences 

b the seller or the supplier abuses his power, by contracting in a bad faith manner with 
the consumer, so the significant imbalance of rights and obligations to the detriment 
of the consumer appears. 

These two reasons are the legal bases, which the proposal determined in order to rule out 
the use of unfair terms. The first reason is considered in article (31) of this proposal, 
which provides that in case of written contracts, contract terms must always be drafted in 
plain and intelligible language (transparent language). The second reason is considered in 
article (32) which stipulates that a contractual term which has not been individually 
negotiated shall be regarded as unfair if, contrary to the requirement of good faith, it 
causes a significant imbalance in the parties’ rights and obligations arising under the 
contract to the detriment of the consumer. In addition, the proposal provides two Annex 
of terms; black and an indicative list of terms. The first list (Annex 2) contains five terms 
which are in all circumstances considered unfair. (Annex 3) contains 12 terms which are 
presumed to be unfair. These lists aim to facilitate and unify the application of the 
principle of good faith between the European member states. They also aim to provide 
both sellers and consumers with contract terms that are, or may be, prohibited. Thus, the 
lists, according to the ECJ can be considered as a source of information for consumers 
when making market transactions. 

5.1 The principle of transparency 

This principle is provided as a legislative control for written consumer contracts in article 
(31) of the EU Proposal.98 Pursuant to this article, contract terms that are offered to the 
consumer in writing must be in plain and intelligible language. In case of doubt, the 
interpretation most favourable to the consumer shall prevail. The sanction of the violation 
of this principle is mentioned in recital (20) of the Directive which provides that unclear 
contract terms are considered as not incorporated into the contract. In other words, the 
term in question does not bind the consumer, while the contract, in all, remains in force, 
if possible. 
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5.1.1 The criteria of the principle of transparency 

The importance of this principle is mentioned in article (31) of the EU Proposal, para. 2, 
as: “contract terms shall be made available to the consumer in a manner which gives him 
a real opportunity of becoming acquainted with them before the conclusion of the 
contract”.99 Mandatory requirements of clarity and transparency of standard form 
contracts is an important device to reduce the costs of searching for and negotiating more 
favourable terms. To interpret an ambiguous term in the most favourable way to the other 
party is to set a powerful incentive for the seller or supplier to draft his terms in a clear 
and transparent fashion.100 The lack of transparency prevents the consumer from 
comparing different offers, being clearly informed of his legal position and from realising 
how much he is concretely paying for a certain service even though the relevant terms in 
themselves cannot be criticised.101 

In this context, the proposal does not provide details regarding the best practices of 
the application of this principle. It authorises the European member states to choose the 
way to attain these objectives. It only mentions the importance of providing consumers 
with contract terms, in case of written terms, that must be drafted in plain and intelligible 
language. It also provides the consumer the right to be given the opportunity to examine 
all contract terms that he receives. In this regard, the best practice of the application of 
this principle, according to some of the member states’ legal systems, can be deduced as 
follows:102 

1 Consumers must be capable of understanding contract terms without resort to legal 
advice. 

2 The duty of the seller, when using SFC, is not limited only to allowing the consumer 
the opportunity of becoming familiar with all contract terms. He has an obligation to 
inform the consumer with the use of standard terms.103 

3 Contract terms have to be incorporated into the contract.104 

4 The assessment of this principle (transparency) has to consider all other incorporated 
contract terms. 

5.1.2 The clarity of contract terms 

The conditions of the transparency and the clarity of contract terms are stressed in 
Islamic law. Muslims are required to make their transactions absolutely free from 
ambiguity.105 They are required to be clear, honest, and just in their treatments to protect 
the contracting parties from mutual injustice and resulting disputes.106 Thus, Islamic law 
requires contract terms to be drafted in plain and intelligible language Sighah. It also 
requires the certainty of making rights and obligations (the prohibition of probability 
agreement).107 

Some Arabic provisions, in the field of consumer protection, pay attention to this 
criterion. For instance, these legal systems mention the consumer right to be protected by 
ensuring the transparency of the economic transactions to which the consumer is a 
party.108 The consumer’s right to access correct information about the products which he 
purchases or uses, so that he can exercise his right to choose from among all goods and 
services is stipulated in Egypt (Art. 2/b), Palestine (Art. 3/2), Syria (Art. 2/c),  
Iraq (Art. 6) and Lebanon (Art. 3). These objectives and rights ca not be attained without 
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drafting clear contract terms. For this reason, the condition of drafting consumer 
contracts in Arabic language in plain and intelligible words is provided in Egypt  
(Art. 3), Syria (Art. 34), Lebanon (Art. 19), Palestine (Art. 24/1) and Qatar (Art. 17).109 
The problem of this organisation is that, it does not constitute legal sanctions when these 
rules are violated.110 

5.1.3 The incorporation of contract terms 

This criterion enables the contracting party to get an access to all contract terms that may 
bind him.111 This case includes the scenario of using non-incorporated contract terms, 
and the scenario of using advertised and declared terms. The theory of contract in Islamic 
law does not address these cases. It provides the right of the purchaser to rescind the 
agreement where he did not investigate, see or check the object of the agreement (the 
sold product).112 This right is organised under the name of (options), which includes the 
option of condition, description, payment, selection, inspection and defect.113 These 
options empower the aggrieved party rescinding the contract in all, and they do not 
extend to include the content and the formula of the contract terms itself.114 Most of Arab 
regulations do not refer directly to this condition. Only article 19 of the Lebanese law 
refers to some conditions of consumer contracts, including the importance to not remit to 
other documents or conditions that are not allowed to the consumer to investigate and 
read. Otherwise, there are some indirect rules in some regulations referring to the 
application of this principle. For instance, the consumer right to receive a fair treatment 
without discrimination by the supplier, in addition to his right to get an access to correct 
information enabling him to compare and choose between the offered goods and services 
are provided in Palestine (Art.24/1/b) and Lebanon (Art. 3).115 The problem of not 
constituting a clear sanction, regarding the breaching of this rule, is the same.116 

5.1.4 The duty of the seller to inform 

This criterion has an important role to make the contracting parties be in an equal 
position regarding their awareness of the object, the conditions, the advantages and the 
disadvantages of the agreement. Therefore, each of them can create and express his will 
fairly through the conditions of the agreement (conscious will). For this reason, this duty 
is provided in the first article of the French consumer code, which stipulates that all 
business suppliers of goods or services must, prior to conclusion of the contract, ensure 
that the consumer is made aware of the essential characteristics of the goods or 
services.117 This provision refers to the obligation of the contracting party to supply the 
counter with all data and information, which the later is not aware of, in order to enable 
him creating fair and conscious will.118 It is so called the duty to inform; the duty to 
notice; or the duty to insight.119 The application of this duty is limited to data and 
information that are not realised or understood to the other party, and affect his decision 
when making the agreement. 

Scholars in the Arab world define this duty as the duty of the contracting party to 
disclose all facts and data of the agreement to the counter party before making the 
agreement. It enables the counter party creating an insightful and conscious will before 
signing the agreement.120 This definition reflects some characteristics of this obligation, 
namely: 
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1 This obligation may interact with the principle of good faith, where it derives its 

legitimacy from the principles of honesty and truthfulness of treatments. 

2 This duty is not a contractual obligation because it rises before making the 
agreement. It can be considered as a regulatory obligation, and therefore, it requires 
a legislative action to be regulated. 

3 This duty is a common obligation, so it does not deal with a specific contract or 
transaction. 

4 It has a preventive function seeking to put the contracting parties in a similar 
position before making the agreement. 

The best practice of this duty makes the seller be obliged to disclose all data and facts 
which may influence the decision of the counter party.121 The organisation of this duty in 
the traditions of the Islamic law seems partial, and does not comply with the above 
explanation. These traditions provide the duty of the seller to inform the counter party 
before making the agreement, but it only deals with the object of the contract without 
referring to the uncore contract terms.122 In this context, the holy Qura’n provides that  
“O ye who believe! Eat not up your property among yourselves in vanities, But let there 
be amongst you traffic and trade by mutual good-will”.123 In addition, the prophet 
Mohamed (P.B.U.H) mentioned the obligation of the seller to disclose the defects of the 
sold thing where they exist. For this reason, these rules need to be promoted in order to 
ensure the conditions and requirements of the best practice of this duty.124 

Consumer protection laws in Arab states do not pay attention to this right. Only in 
Syria, article (32) obliges the seller to inform the consumer with all fundamental 
characteristics dealing with the service that he provides. The application of this 
obligation is in line with the Islamic approach which is mentioned above. In short, the 
above means that the duty of the seller to inform has to be provided in details in Arab 
legal systems to meet the requirements of its best practice. This organisation must 
explicitly constitute this duty, extends its application to include both of core and uncore 
contract terms and creates a clear sanction regarding the breaching of this duty (annul and 
invalidate the term in question). 

5.2 The principle of good faith 

The proposal considers a term to be unfair if, contrary to the requirement of good faith, 
causes a significant imbalance in the parties’ rights and obligations arising under the 
contract to the detriment of the consumer (article 33 of the proposal and 3/1 of the 
Directive). In this case, the term in question does not bind the consumer (article 37 of  
the proposal and 6/1 of the Directive). In assessing the principle of good faith, the 
bargaining position of the contracting parties must be considered.125 This position puts 
into consideration whether the consumer was induced, in bad faith, to agree on the term 
in question, and whether goods or services were sold or supplied to the special order of 
the consumer.126 The seller or supplier can satisfy the requirements of good faith by 
dealing with the consumer equitably. This can be done by respecting the legitimate 
interests and expectations of the consumer (recital 16 of the Directive).127 This requires 
that the legitimate expectation of the contracting parties has to be considered when 
applying this principle. This expectation can be reached by testing the legal balance of 
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the rights and obligations of the contracting parties arising under the agreement  
(the substantive base of good faith);128 contract terms must be presented to consumers 
fairly; reasonably transparent; and do not operate so as to defeat the reasonable 
expectations of the consumer (the procedural base of good faith) or the pre-contractual 
good faith; the evaluation of this principle must take into consideration: the nature of the 
goods or services of the contract; the circumstances in which the contract was concluded; 
the whole contract terms; and other contracts which are linked with the agreement in 
question (article 32/2 of the proposal and 4/1 of the Directive).129 

5.2.1 The pre-contractual good faith 

This element refers to the fair positions of the contracting parties before signing  
the agreement. It deals with the circumstances of making the agreement and how the 
contract terms are presented to a consumer.130 It refers to the balance between the 
contracting parties before making the agreement by making sure that the contracting 
parties are in the same, or similar, position regarding their awareness of all data and 
information of the agreement. The assessment of this base includes verifying the 
following:131 the opportunity of the consumer to influence the terms of the agreement; the 
ability of the consumer to exercise any choice in agreeing to the offered terms or 
alternatives; the consumer right to receive contract terms in clear and intelligible 
language (the condition of transparency); and the ability of the consumer to understand 
the meaning and the consequences of the contract terms that he receives. Thus, a  
term would be contrary to good faith if it surprises the consumer, and this base  
addresses the consumer right of information that enables him to get the appropriate 
decision. This enables the consumer to influence the terms of the agreement at the time 
of negotiation. 

5.2.2 The substantive good faith 

This element deals with the term in question directly, and involves the evaluation of  
the interests of the contracting parties.132 It focuses on whether and to what extent a  
term in question considers and pays attention to the interests of the consumer.  
A term may simply be unfair if its consequences create a significant unbalance of  
rights and obligations between the contracting parties.133 This addresses the impacts of 
the contract term in question, and focuses on to what extent this term can be relied  
on to attain the consumer interests. It also tests whether the term may be reasonable  
and acceptable for the seller in case of he is asked to be bound by its consequence  
(be in place of the consumer).134 Based on this, the principle of good faith extends  
to include some forms of excluding liabilities, which create a status of unbalance 
between the contracting parties, in addition to all cases where one party abuses his 
powers. 

5.2.3 The principle of good faith in Arab legal systems 

Arab legislators did not realise the role of this principle for getting over the use of unfair 
terms in market transactions. Only the Lebanon legislator, indirectly, follows a positive 
approach in this matter. The Lebanon legislator adopted, to some extent, a similar 
approach to the European Directive when he:  
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1 constituted a definition of unfair term as the term that creates a significant imbalance 

of rights and obligations between the contracting parties to the detriment of the 
consumer 

2 annulled this term where it is used in consumer contracts either it is individually 
negotiated or not (the German approach) 

3 excluded the term of price from this control 

4 paid attention to the date of contracting and all other contract terms when evaluating 
the notion of the term in question (article 26). 

In addition, the Lebanon legislator provided a black and non-exclusive list of terms that 
may be regarded as unfair (The Belgian approach). This list is partial, and contains only 
ten terms. Otherwise, consumer protection laws in other Arab legal systems do not 
mention this principle as a tool to get over the use of unfair terms. 

5.2.4 The principle of good faith in Islamic law 

In Islamic history, trade has been encouraged since the beginning of Islam. Mecca, the 
holy city of Muslims, was renowned as a commercial centre. The activities of trade and 
commerce, which were encouraged, were strictly based on the rules of honesty, fairness, 
and good faith. Islamic law underlines that trade should always ensure a fair exchange of 
benefits as profits without imposing any unlawful pressure on another party or, indeed, 
without committing a fraud. For this reason, the pre-contractual good faith and the 
substantive base of good faith exist in the rules of Islamic Fiqh. 

5.2.5 The procedure pre-contractual good faith in Islamic law 

Many guidelines reflect the application of this base as follows: First, the Qura’n instructs 
Muslims to prove and verify any given statement or information before making a 
decision or taking any action. It advises them to investigate the status of the product and 
the conditions of the agreement before making purchasing. This obligation begins with 
the duty of the contracting party to ascertain whether the purchased product is 
permissible (halal) or not permissible (haram), and ends with the duty of the contracting 
party to examine the terms and the conditions that he agrees on.135 Second, Islamic rules 
prohibit all kinds of fraudulent transactions whether before making the transaction or at 
the time of performing the obligations of the contracting parties. The following Hadith, 
the prophet Mohamed (PBUH) exemplifies how the contracting parties are bound to deal 
together honestly when making the agreement.136 The prophet Mohamed (PBUH) 
happened to pass by a heap of eatables (corn). He thrust his hand in that heap, and his 
fingers were moistened. He asked the owner of the heap of eatable (corn) ‘what is this? 
These have been drenched rainfall”, the owner replied. He (the prophet) remarked “why 
did not you place this drenched part of the heap over other eatables, so that people could 
see it? He who deceives is not my follower. A similar situation took place when the 
second caliph (Khalifq), (Umar Ibn Al Khattab), punished a man who was selling milk 
that was diluted with water. He did so not because the milk was unfit for drinking, but 
rather because the buyer would not know the relative quantities of milk and water before 
making the agreement.137 Hence, Islam urges Muslim businessmen to be honest and not 
to mislead the purchaser by using fraudulent actions.138 Third, the obligation to ensure 
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that all contracting parties are aware of what they agree on is considered in Islamic law 
too. An early example can be seen in the opinion that was given by Shatibi.139 The owner 
of goods handed his merchandise to an agent with an agreement to sell them with a 
suggested price. The agent approached a buyer, who offered a different price, then the 
agent informed the owner, and the latter agreed on that price. The agent, however, asked 
the buyer to raise the price, to which they agreed before, and the buyer agreed to raise the 
price. Thus, the agent sold the merchandise for more than the price that was agreed on 
between him and the owner. Shatibi was asked if such a sale contract was valid. He 
responded that, since the offer and acceptance had been fulfilled, the contract was valid. 
As to the question of the agent charging of the price higher than the one that was 
consented by the owner, Shatibi said that, this fact may invalidate the contract, because 
the acceptance of the owner to sell at the particular price was commonly understood as 
“sell it at this price if there is not a higher offer”, not as “sell it at this price only and do 
not accept higher offers”.140 Fourth, Islamic law provides many forms of contracts, which 
their legal formation depends on the fair dealing of the contracting parties, and therefore, 
their internal behaviours and intentions. These kinds of contracts are so-called the 
contracts of honesty ‘Aqd EL Amana’.141 In these contracts, the provided conditions of 
the agreement depend on specific information and data that the seller is aware of. The 
acceptance of a consumer is based on the information that he receives from the seller, or 
he trusts that the seller will constitute the conditions of the agreement honestly. 

5.2.6 The substantive good faith in Islamic law 

This principle of good faith refers to the balance of rights and obligations between the 
contracting parties at the time of the performance of the contract. Islamic rules pay 
reasonable attention to balance between people, because it (balance) is a main indicator 
that mirrors fairness and justice of transactions and behaviours. For this reason, the holy 
Qura’n describes the Muslim nation as a moderate nation, and this balance was the main 
rule that the creation of this world based on. The holy Qur’an stipulates that, “thus, have 
we made of you an Umma nation justly balanced.142 And the Firmament has He God 
raised high, and He has set up the Balance of Justice;143 in order that ye may not 
transgress (due) balance”.144 The balancing principle in the Qur’an is that “those who, 
when they spend, are not extravagant and not niggardly, but hold a just (balance) 
between those (extremes)”.145 This makes the implementation of this balance be more 
comprehensive than many legal systems that require this balance to be between persons. 
In addition, Islamic rules do not only deal with the action itself to determine this balance. 
They pay attention to the consequences of using this action that may create this 
unbalance where the action itself does not appear so.146 In this context, there are many 
guidelines of the theory of the substantive base of good faith either in Qura’n or in 
Sonah. The classic Islam jurists also apply this theory in many cases.147 From these 
guidelines, the following two rules can be deduced, namely: 

a the disproportion between the contradictable interests 

b the prohibition of the probability agreements. 

The first case occurs where the imbalance between the interests of the holder of the right 
and the damages of the encounter party significantly exists.148 Islamic rules deal with this 
imbalance through the rule which provides that repelling an evil is preferable to securing 
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a benefit. This rule can be understood as the use of contract terms which create an 
advantage to one contracting party and at the same time cause a significant damage for 
the other party is forbidden. This case may also occur where the imbalance between the 
damages that happen to the contracting parties, due to practicing a specific action, is 
significantly present.149 To deal with this case, Islamic rules provide that severe injury is 
removed by lesser injury. In consumer contracts, the loss of the seller because of not 
using the unfair term may be less than the loss of the consumer if the same term is used. 
Thus, the use of this provision may get over the imbalance of rights and obligations 
between the contracting parties.150 The second case takes place because Islamic rules 
prohibit transactions where they depend on chance and speculation, where the rights of 
the contracting parties are not clearly defined and when someone is able to accumulate 
wealth at the expenses of others.151 Therefore, a contract which does not precisely define 
its consequences between its parties is forbidden in Islamic law.152 According to the 
Hanafi school, some forms of sale which may have uncertain outcomes are prohibited.153 
The sale of a non-existing thing is void. For instance, the sale of the fruit of a tree which 
has not yet appeared is void. In contrast, the sale of fruit which is completely visible 
while on a tree is valid whether it is fit for consumption or not. The sale of a thing which 
is not capable of being delivered is void. For instance, the sale of a sunken boat that 
cannot be raised, or of a runaway animal that cannot be caught and delivered is void. The 
sale of a thing which is not generally recognised as a property or the purchase of a 
property therewith is void. For instance, the sale of a corpse is void. The sale of a thing of 
unknown nature is voidable. For instance, a vendor tells a purchaser that he has sold him 
the whole of the property that he owns for a certain sum of money, and the purchaser 
states that he has bought the same. 

5.3 The list of unfair terms 

5.3.1 The European approach 

To facilitate and unify the application of the test of good faith between the European 
member states, the Annexes of the EU Proposal provide two lists of terms (black and 
grey) reflecting the common use of unfair terms in market transactions. The black list 
refers to terms which are necessarily considered as unfair. If the term in question is a 
typical instance in relation to the terms which are contained in the black list, it has to be 
considered as unfair. The grey one refers to a list of terms that can quite simply be 
considered as unfair, but which on the basis of an examination of the actual instant may 
also prove not to be unfair.154 The Directive provides only an indicative list, which is 
divided into two parts: the first part is an indicative and non-exhaustive list containing 17 
different types of terms that may be regarded as unfair if they have certain objects or 
effects; the second one is a list of five exceptions of the first list. This list, in general, has 
an indicative value.155 These lists provide the common used contract terms in market 
transactions, which create a significant imbalance in rights and obligations between the 
contracting parties. They aim to: harmonise the implementation of the principle of good 
faith between the MS,156 help the national courts to interpret the general criteria of 
fairness which are provided in the proposal and the Directive, and supply all parties 
(including: national courts, other competent bodies, affected groups, individual 
consumers and sellers and suppliers) with criteria that may help to interpret the 
conception of unfairness.157 
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5.3.2 The approach of Arab legal systems 

As explained above, only the Lebanon consumer protection law stipulates a list of ten 
unfair terms. In both of the letters and the spirit of the regulation, the list is undoubtedly a 
black one. Article (26) of this legislation uses the expression, I translate, (the following 
terms, for example and non-exclusively, are unfair). It contains an illustrative collection 
of terms that are unfair. This sentence has an important meaning when researching the 
legal nature of the list. On one hand, the list is representative as it reproduces the most 
typical and common unfair terms. Therefore, terms which are not mentioned in the list 
may also be considered as unfair in specific cases. It will be for the national court or the 
authorised administrative bodies, considering all the relevant factors in the individual 
case, to ascertain whether the term in question is also unfair de facto. On the other hand, 
the appearance of a term in this list means it is unfair. In short, if the term falls within this 
list, it is, without doubt, unfair. If the term falls outside the list, this does not preclude the 
national judge to decide that it is unfair, where it creates a significant imbalance to the 
detriment of the consumer. 

Contrary to the above, other legal systems do not constitute any list. For the historical 
approach, some parties in some Arab countries recommended constituting an indicative 
list in the proposed legislation, but the legislator rejected these recommendations. For 
instance, in Palestine, Many parties proposed providing an indicative list of terms in 
consumer protection law, but this approach was ignored.158 The Palestinian legislator 
followed the recommendation of the government, which proposed the following: I 
translate, “it is not acceptable for the law to constitute these technical and legal details, 
which may deal with the contract terms that are used in market transactions. The law has 
to constitute the general frame of consumer protection, and these details may be 
determined and provided by the (PCPC). It will be easy for the specific executive 
departments, which deal with the needs of consumers, to evaluate and address these 
technical details”.159 

6 Conclusions 

The evaluation of consumer protection laws in Arab legal systems reveals the absence of 
consumer protection where unfair terms are used in consumer transactions. Only the 
Lebanon consumer law deals positively with this issue. The Lebanese measures are 
similar to the European measures. 

What the Lebanese law needs to do is to create a clear legal sanction where the term 
is not provided to the consumer in a clear manner, by annulling this term clearly to make 
it do not bind the consumer. 

In contrast, all other consumer protection laws in Arab Legal systems do not 
constitute specific and direct rules to protect consumers against unfair terms in market 
transactions. It would be better for those legal systems to benefit from European insight. 
These laws announce a comprehensive list of rights for consumers, corresponding with 
those rights that are declared by the European community, including the consumer right 
to receive fair treatments when making market transactions (the impartiality of economic 
transactions). These rights are also provided in Islamic law, where the balance of legal 
transactions must be considered in order to comply with the main message of Islam 
(justice between all people). The system of Hisbah was used in order to check the used 
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weights and measures in the market, and to monitor the fairness of market transactions 
too. 

To overcome the use of unfair terms, the European legislator provided the principles 
of transparency and good faith. 

First, the principle of transparency requires written contract terms have to be 
presented to the consumer in clear and intelligible language. This principle makes the 
contracting parties be aware of the contract terms that they agree on before making the 
agreement. The best practice of this principle requires three bases. The first base deals 
with the ability of the contracting parties to read and understand the terms of the 
agreement, so these terms have to be drafted in clear and intangible manner (the clarity of 
the contract terms). The second base allows the contracting party to get an access to all of 
contract terms (incorporated in the contract terms). The third base of this principle 
addresses the duty of the seller to inform the consumer with all data and information 
dealing with the consequences of the contract terms, which may not be understood by the 
consumer. These bases are not fully determined in Arab legal systems. The first two 
bases are considered in some laws, which provide them clearly in many articles. The 
problem of this organisation is that it does not constitute clear sanctions regarding the 
breaching of these two bases. Therefore, it is recommended that contractual terms which 
do not comply with the two bases be declared null and void. The application of third base 
is limited to data that deals with the object of the agreement. Therefore, the seller is not 
obliged to inform the other party with the impacts and the consequences of the rights and 
the obligations that are provided by the agreement. Besides, the legal sanction of the 
breaching of this duty is not provided too, so the application of this duty may be totally 
damaged. It is recommended to constitute clearly the seller’s obligation to inform, and 
provide a clear sanction saying that, the term in question is null and void if it is not 
transparent. 

Second, the principle of good faith in not provided in the consumer protection laws of 
the Arab legal systems. The procedure base of good faith includes: the obligation of the 
contracting party to investigate and inspect the terms of the agreement before making it, 
the prohibition of all kinds of fraudulent transactions and the obligation of the contracting 
party to ensure that the other party is aware of what he agrees on. The contracts of 
honesty (Amana), which are provided by the terms of El-Majalla code, reflect a form of 
this principle, where the seller is obliged by disclosing all data and information dealing 
with the terms of the agreement to the other party. The substantive base of good faith 
indicates the balance of rights and obligations of the contracting parties. In Islamic law, 
the disproportion between the contradictable interests, which may create this imbalance, 
and the prohibition of the probability agreements, which do not accurately determine the 
rights and obligations of the contracting parties, are main two rules that reflect the 
application of this base. It is recommended that Arab countries amend the provisions of 
these laws, constitute the application of this principle obviously, and annul the term in 
question where it creates a significant imbalance of rights and obligations to the 
detriment of the consumer. In addition, the two lists of the proposal are recommended to 
be transposed into these laws in order to facilitate the application of this principle. 

Notes 
1 The law no. (659) that was enacted on 4/2/2005. 
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2 The law no. 21/2005 that was enacted on 27/5/2005, which is published in the Palestine 

Gazette (Palestinian National Authority), issue No. 63 at 27/04/2006, p.29. 
3 The law no. 67/2006. 
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