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Abstract
Regulation of Standard Clauses Use in International Commercial
Contracts

(A Comparative Study)

The usage of standard terms during the conclusion of contracts plays an
essential role in economic life, because they are very connected with daily life
for all individuals and their way of living, especially after the appearance of
new multiple needs of consumption, which are indispensable these days. That's
what reflects theirs economic and social importance when the needs of today's
life face the producing of big consumption types and fulfill individuals' desires.

The usage of standard terms in contracts helps to save time, effort, and
expenses needed to prepare them, through the usage of pre-formulated standard
forms which are convenient with contractual circumstances. These forms will
be used for all similar judicial sentences. This will unify the contract terms, and
increase its conclusion without the need of long negotiations between its
parties. All that increased the usage of standard terms in international
economical contracts, moreover; the national ones.

The practical reality proved that standard terms are becoming more injustice
in time, until they reached the bound of unfairness on one of the parties' right,
because of the excessive disparity in knowledge between them. One of the
parties is professional with high technical experience, he enforces his terms
based on his interests and forms the contract terms based on his goals. The
other party doesn't know the minimum bound of information related to the
contract terms, especially; when they are very advanced and complicated in a
way which make this party disqualified to negotiate or discuss them
objectively, so he doesn’t have the right to edit them, that will cause lacking in

his free-will, which he should have in this stage of conclusion the contract.



The study was conducted on standard terms included generally in contracts
-these contracts considered as good-faith contracts, in which the consumer buys
a product because he needs to conclude a contract, and he is depending on the
information provided to him by the professional- and substantive organization
to their usage, in order to find correct legal solutions contribute to maintain the

contractual balance between parties when their contract contains standard

terms, which are frequently unfair. UNIDROIT Principles of International

Commercial Contracts, 2004, were taken as a wide field to achieve the study’s

goals, for their special organizing of standard terms.

The study concluded these results:

The active role of standard terms in facilitating the conclusion of contracts
and big bargains, without much effort or high expenses to create them.

The usage of standard terms in contracts represents inequality between
parties from an economic and technical point of view, which paralyses the
application of contractual freedom principle under the light of this contract.

The usage of standard terms serves unfair-terms contracts. Moreover, they
are the modern picture of these contracts. Even if there were some differences
that standard terms don’t reach the level of a contract; they are only general
terms included in the contract.

The judicial side gave validity to terminate or modify unfair terms included
in the contract, especially after proving the failure of traditional theories of
Civil Law in fixing the contractual imbalance.

With the growth of using unfair terms, the consumer’s safety and health
become inevitable; they must be available with products and services which the
consumer buys. The search, on what the consumer desires and determines,

becomes important during modern developments.



VI

In light of the results of the study, a series of recommendations were
provided, such as:

Working on improving the circumstances surrounding standard terms, and
the mechanism of their use in contracts, especially because these terms get
along with international developments in commercial transaction field, through
concentrating on taking care of the contractual form origins, also the accuracy
and caution during the forming of standard terms, moreover, the appearance of
serious attempts to unify some of these exchanged terms in this field to
decrease the danger of their usage.

Working on developing the legal protection matrix for the consumer, in
order to maintain the real balance between the producer (or buyer) and the
consumer who is the weak party in the contractual process, either it was during

the formation of the contract, the conclusion, or the execution.
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UNIDROIT Principles 2004

Article 1.3 - Binding character of contract

A contract validly entered into is binding upon the parties. It can only be
modified or terminated in accordance with its terms or by agreement or as

otherwise provided in these Principles.

Article 1.4 - Mandatory rules

Nothing in these Principles shall restrict the application of mandatory rules,
whether of national, international or supranational origin, which are

applicable in accordance with the relevant rules of private international law.

Article 2.1.1 - Manner of formation

A contract may be concluded either by the acceptance of an offer or by

conduct of the parties that is sufficient to show agreement.

Article 2.1.2 - Definition of offer

A proposal for concluding a contract constitutes an offer if it is sufficiently
definite and indicates the intention of the offeror to be bound in case of

acceptance.

Article 2.1.3 - Withdrawal of offer

(1) An offer becomes effective when it reaches the offered.

(2) An offer, even if it is irrevocable, may be withdrawn if the withdrawal

reaches the offered before or at the same time as the offer.

Article 2.1.7 - Time of acceptance

An offer must be accepted within the time the offeror has fixed or, if no
time is fixed, within a reasonable time having regard to the circumstances,

including the rapidity of the means of communication employed by the offer
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or. An oral offer must be accepted immediately unless the circumstances

indicate otherwise.

Article 2.1.10 - Withdrawal of acceptance

An acceptance may be withdrawn if the withdrawal reaches the offer or

before or at the same time as the acceptance would have become effective.

Article 2.1.15 - Negotiations in bad faith

(1) A party is free to negotiate and is not liable for failure to reach an

agreement.

(2) However, a party who negotiates or breaks off negotiations in bad faith

is liable for the losses caused to the other party.

(3) It is bad faith, in particular, for a party to enter into or continue

negotiations when intending not to reach an agreement with the other party.

Article 2.1.20 - Surprising terms

(1) No term contained in standard terms which is of such a character that
the other party could not reasonably have expected it, is effective unless it

has been expressly accepted by that party.

(2) In determining whether a term is of such a character regard shall be had

to its content, language and presentation.

Article 2.1.21 - Conflict between standard terms and non-standard terms

In case of conflict between a standard term and a term which is not a

standard term the latter prevails.

Article 2.1.22 - Battle of forms

Where both parties use standard terms and reach agreement except on those
terms, a contract is concluded on the basis of the agreed terms and of any

standard terms which are common in substance unless one party clearly
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indicates in advance, or later and without undue delay informs the other

party, that it does not intend to be bound by such a contract.

Article 3.2 - Validity of mere agreement

A contract is concluded, modified or terminated by the mere agreement of
the parties, without any further requirement.

Article 3.10 - Gross disparity

(1) A party may avoid the contract or an individual term of it if, at the time of the
conclusion of the contract, the contract or term unjustifiably gave the other party an
excessive advantage. Regard is to be had, among other factors, to

(a) the fact that the other party has taken unfair advantage of the first party's
dependence, economic distress or urgent needs, or of its improvidence, ignorance,
inexperience or lack of bargaining skill; and

(b) the nature and purpose of the contract.

(2) Upon the request of the party entitled to avoidance, a court may adapt the
contract or term in order to make it accord with reasonable commercial standards of
fair dealing.

(3) A court may also adapt the contract or term upon the request of the party
receiving notice of avoidance, provided that that party informs the other party of its
request promptly after receiving such notice and before the other party has
reasonably acted in reliance on it. The provisions of Article 3.13(2) apply

accordingly.

Article 4.1 - Intention of the parties

(1) A contract shall be interpreted according to the common intention of the

parties.

(2) If such an intention cannot be established, the contract shall be
interpreted according to the meaning that reasonable persons of the same

kind as the parties would give to it in the same circumstances.
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Article 4.2 - Interpretation of statements and other conduct

(1) The statements and other conduct of a party shall be interpreted
according to that party's intention if the other party knew or could not have

been unaware of that intention.

(2) If the preceding paragraph is not applicable, such statements and other
conduct shall be interpreted according to the meaning that a reasonable
person of the same kind as the other party would give to it in the same

circumstances.

Article 4.3 - Relevant circumstances

In applying Articles 4.1 and 4.2, regard shall be had to all the

circumstances, including

(a) preliminary negotiations between the parties;

(b) practices which the parties have established between themselves;

(c) the conduct of the parties subsequent to the conclusion of the contract;
(d) the nature and purpose of the contract;

(e) the meaning commonly given to terms and expressions in the trade

concerned;

(f) usages.

Article 4.6 - Contra proferentem rule

If contract terms supplied by one party are unclear, an interpretation against

that party is preferred.



