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Abstract

In this research I have exaniined the attitude of the Israeli Supreme Court regarding
the application of the international law of belligerent occupation in the Palestinian
Occupied territories, a law which is primarily embodied in the Hague Convention of
1907 concerning Respecting the Laws and Customs of War on Land; and is also to be
found in the Fourth Geneva Convention of 1949 in association with the Protection of

Civilian Persons in Time of War in 1949,

Soon after the Israeli Occupation of the Palestinian OT on June 1967, The Israeli
Supreme Court started carrying out a "judicial Review" upon the actions of the Israeli
army in the OT; this review dealt with numerous cases of Palestinians complaining
about violations of their rights, caused by arbitrary actions of the occupation

authorities.

Therefore, it's highly important to seek the truth regarding this judicial review and to
examine whether it was serious and effective, or was it merely means of legitimizing
illegal actions. An analytic review of the Supreme Court's Decisions, which holds
these decisions in comparison to the interpretations of the conventions' articles as they
were set by legal experts of international law, is the only way to reveal the truth. This
is the analytic pattern I have used in this research.

I began by discussing the belligerent occupation law applicable in the OT. The second
issue I discussed was whether the Israeli Supreme Court has any jurisdiction over said
territories. Further on, I examined the Supreme Court's attitude towards the
applicability of the international conventions by reviewing its decisions in various
cases. Then I reviewed these decisions in specific fields, for example: altering the law
in force in the OT or enacting new laws using military orders; the settlement issue,
cases concerning Jerusalem, and deportation of Palestinians from the OT. The main
purpose of reviewing these decisions was to determine whether the court applied the
law in a right and proper way, or did it simply choose to widen the interpretation of
the law, which allows ignoring the violations of the conventions brought before the

court,

Main conclusions:



- The Israeli Supreme Court has no jurisdiction over actions of the military

government in the OT; they are in fact under the jurisdiction of the local OT courts.

- The court has agreed to apply the Hague Convention in the OT, however it refused
to apply the rules of the Fourth Geneva Convention, unless it was given consent to
apply said rules by the Israeli Government. This attitude results the absence of the
Geneva Convention rules from the legal battle field and inevitably leads to the failure

of most cases.

- When contradiction occurred between the International Law and the internal Israeli

law, the Supreme Court ruled that the Israeli law trumps international law.

- The court used a wide approach of interpretation, and didn’t follow accurately the
clear and obvious meanings of the conventions articles, an approach that granted the
military government wide authorities which weren’t mentioned in the conventions.
The court also adopted the theory of prolonged occupation as a basis to grant the
military government additional authorities derived from that long period of

occupation.

- The court has failed in carrying out its supervision role, it has also failed to enforce
the rule of law and to apply the rules of international law; its decisions did not live up
to expectations. Instead of achieving fruitful results, most of the petitions before the
Supreme Court were denied, legitimizing the military government's actions by

declaring them "legal" in the eyes of the court.

- The previously mentioned approach of the Israeli Supreme Court on its various
levels, has led to further violations of the Palestinians' rights, with grave breaches of
humanitarian international law; such breaches are regarded war crimes or crimes
against humanity, therefore the court's attitude did not constitute a deterring barrier

against committing said grave breaches as was expected.
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at 435.
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3 Resolution No. 242 of 1967, United Nation Security Council Resolution, S/RES/242 of 22 November
1967.

® Feras Milhem, The Origins and Evolution of the Palestinians Sources of Law, Thesis Submitted to
Obtain a Degree of Doctor of Law (Free University of Brussels, 2004) 127-128.

7 Samirah Shah, “On The Road to Apartheid: The Bypass Road Network in the West Bank”, 1997-1998)
29 Columbia Human Rights Law Review 221, at 244: “Since the authority over the West bank, Gaza strip,
and East Jerusalem has in fact passed into the hands of Israel and the Israeli Military actually exercises
its authority in these territories, the territories can be considered occupied within the meaning of the
Hague Regulations and the Fourth Geneva Convention. Since Israel, Jordan and Egypt are all parties to

the 1949 Geneva Convention IV, the Convention applies to the territories occupies by Israel”.
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' Richard Falk, “Some Legal Reflections on Prolonged Israeli Occupation of Gaza Strip and the West
Bank” (1989) 2 Journal of Refugee Studies 40, at 44: “The existing customs and treaty rules of
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international law are dominated by the idea that an occupation of territory that arises as an incident of war
should be dealt with as a matter that is temporary and subject to a return of the territories to the rightful

sovereign at the earliest feasible date”.
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' Dan Simon, “The Demolition of Homes in the Israeli Occupied Territories” (1994) 19 Yale Journal of
International Law 1, at 19: "belligerent occupation law, which is a segment of the international law on
land warfare, becomes operative after active warfare ceases one army takes control of it's enemy's
territory. This field of law neither condones nor outlaws occupation; its treats them as a realty and simply
tries to make them more decent. It is embodied primarily in the Fourth Geneva Convention of 1949, and
the Regulations annexed to the Fourth Geneva Convention of 1907".

'> Thedor Meron, "Applicability of Multilateral Conventions to Occupied Territories" (1978) The
American Journal of International Law 542, at 542-543.

' Shah, supra note 7, at 239-240: “...the regulations annexed to the Hague Conventions are declaratory
of customary international Law and are thus binding on all the states, including those that are not parties

to the conventions and regulations”.
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"7 Eyal Benvenesti, "The Applicability of Human Rights Conventions to Israel and to the Occupied
Territories" (1992) 26 Israel Law Review 24, at 27-28: "These norms reflect a concern of the humane
treatment of the occupied populations In fact' concern for the humane treatment of enemy combatants and
civilians has always been one of the scales that the laws of war had always sough to balance".

'8 Adam Roberts, “Prolonged Military Occupation: The Israeli-Occupied Territories Since 1967 (1990)
84 American Journal of International Law 44, at 46.

' Dan Simon, supra note 14, at 19: "Generally speaking, belligerent occupation law is designed to
balance an occupying power's interest in governing a region effectively and securely, with it's obligation
to protect the interest of the civilian population. The law aims ultimately to regulate and mediate the

tension between military necessity and human rights".
Y ABlEl 0 56 A 42 gl 20

2! Jamal El-Hindi, “Note, the West Bank Aquifer and Conventions Regarding Laws of Belligerent
Occupation” (1989-1990) 11 Michigan Journal of International Law 1400, at 1404: “The Geneva
Conventions attempted to fill Gaps in the humanitarian protections outlined in the Hague rules. Protocols
to the Geneva Conventions have called for the further restrictions on the powers of a belligerent

occupier”.
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** Stacy Howlett, “Palestinian Private Property Rights in Israel and the Occupied Territories”, (2001) 34
Vanderbilt Journal of Transnational Law 117, at 136: “Occupier’s Law, as provided by the Hague and
Geneva Conventions, can be summarized into four key points. The First comes from article 43, of the
Hague Regulations and states that the occupant’s power is of de facto nature. Military occupation does
not give sovereignty to the occupying power”.

* Ibid, at 137.

* Ibid.

* Ibid.
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z Howlett, supra note 22, at 137.
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¥ Meir Shamgar, "The Observance of the International Law in the Administered Territories" (1971) 1

Israel Year Book on Human Rights 262.
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% Ibid at 262: "In my opinion there is no existing rule of international law according to which the Fourth
Geneva Convention applies in each and every armed conflict whatever the status of the parties. Territory
conquered does not always become occupied territory to which the rules of the Fourth Convention apply".
“ Ibid at 263: "In my view, de lege lata, the automatic applicability of the Fourth Convention to the
territories administered by Israel is at least extremely doubtful, to use understatement, and automatic
application would raise complicated juridical and political problems".

! Martin B. Carroll, “The Israeli Demolition of Palestinian Houses in the Occupied Territories : An
Analysis of its Legality in International Law”, (1990) 11 Michigan Journal of International Law 1195, at
1198: "It has claimed that the Fourth Geneva Convention applies only to occupied territory which has
been seized from a legitimate sovereign. The Israeli Government claims that Jordan and Egypt were not
the legitimate sovereigns of the West Bank and Gaza respectively since the armistice agreement
following the 1948 War did not recognize political or territorial boundaries of the land seized during the

conflict".
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> Shamgar, supra note 38, at 264: "From 1948 till 1956 and again from 1956 till 1967 the Gaze Strip
was, according to express U.A.R. statements, under Egyptian military occupation, ruled by a U.A.R.
Military Governor".

* Carroll, supra note 41, at 1199: "Shamgar maintains that the same conclusion applies to the Gaza Strip,
which was regarded by the Egyptian Government as territory under military occupation".

* Yehuda Blum, "The Missing Revision: Reflection in the Status of Judea and Samaria", 3 Israel Law

Review (1968) 279.
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48 El-Hindi, supra note 21, at 1405: “The official Israeli stance has been criticizes by a number of
commentators, and the applicability of the Fourth Geneva convention to the occupied territories has been
asserted by the International Committee of the Red Cross, various United Nations bodies including the
Security Council and the General Assembly, and most governments including the United States”. See also
Adam Roberts, supra note 18 at 69: "The view that the Fourth Geneva convention is applicable, and
should be applied, in all the territories occupied by Israel since 1967 has been very widely held
internationally. Indeed, a remarkable degree of unanimity prevails on this matter. Countless international
organizations, both intergovernmental and nongovernmental, have taken this view. Within the UN
General Assembly, it has been upheld form the beginning of the occupation. Since 1973, Israel has
completely lacked positive support in the voting on General Assembly resolutions on this specific issue".
See also, ent.

* David Kretzmer, The Occupation of Justice, The Supreme Court of Israel and the Occupied Territories
(State University of New York, 2002) at p.34, n. 16, referring to articles that rejected this argument.

0 Ibid, Kretzmer, at 34, n. 14.

St Carroll, supra note 41, at 1201. See also n. 26: "On July 1, 1969, the United States Ambassador to the
united nations, Charles Yost, stated in the U.N. Security Council that the Government of Israel was
required to apply the Fourth Geneva Convention. He Added that the U.S. government has "so informed
the Government of Israel on numerous occasions since July, 1967". 61 U.S. Department of State Bull. 76,
77 (1969).

3% Carroll, supra note 41, at 1199: "Unfortunately, Shamgar's argument begs the question concerning the
identity of the rightful sovereign in the West Bank and Gaza Strip during the years of the Jordanian and
Egyptian control (1948-67). If a nation to be is to be categorized as a belligerent occupier, it must
logically follow that another country has temporarily lost its sovereign control. Yet what nation possessed
such sovereignty before 1948 is not identified. Shamgar ignores this omission in his thesis, arguing that
the situation is sui generic, which then allows him to justify the inapplicability of the Fourth Geneva

Convention".
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> Carroll, supra note 41, at 1200: ""The Israeli position, if accepted, would effectively negate the
applicability of the convention to any conflict involving territory whose sovereign status was in question".
And at 1201: "From the practical viewpoint, acceptance of the Israeli claim would seriously weaken the
force of the Fourth Geneva Convention because it would allow nations to make legal arguments in order
to evade and frustrate the spirit of the Convention. The humanitarian protections provided by the drafters
of the Fourth Geneva Convention cannot be allowed to be negated by a legal dispute involving the

sovereign status of the Occupied Territories. Argument over the legal sovereignty of contested territory

cannot eradicate the requirement that the Contracting Parties have to follow the provisions of the Fourth
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Convention; otherwise, the Convention would become a meaningless shell of protection for civilians in
time of war".

%% Carroll, supra note 41, at 1200: "Adoption of the Israeli argument would violate the intended purpose

of the Fourth Geneva Convention — The protection of civilians in time of war".

7 Shah, supra note 7, at 241-242: “According to the ICRC Commentary on the Fourth Geneva
Convention, this Article [Article 2 of Geneva] attempted to remove any question of the applicability of
the convention in times of war, other armed conflict, or partial or total occupation. The Article was meant
to address situations in which a state refuses to recognize the existence of a state of war or refuses to
observe humanitarian conventions, because it “consist[s] the legitimacy of the enemy government” or

because the enemy sovereign temporarily disappears as a result of the of the annexation or capitulation”.
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% Allison M. Fahrenkopf, “A Legal Analysis of Israel’s Deportation of Palestinians from the Occupied
Territories” (1990) 8 Boston University International Law Journal 125, at 149: "According to this article,
the Convention provisions are relevant whenever war is declared or armed conflict is involved...Thus, the
Convention provisions applied to the territories the moment conflict in that area began, not when the 1967
war had ceased and the territories become occupied".

o Kretzmer, supra note 49, at 34: "The drafting history of article 2 reveals that the second paragraph was

introduced to ensure the application of the convention in cases of occupation that did not result from the
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armed conflict. This was thought necessary as a result of the Nazi occupation of Denmark, which did not
initially meet with armed resistance". See also notes, 17 and 18, of chapter 2, p. 207.

62 Jean s. Pictet (ed.), I.C.R.C Commentary on the IV Geneva Convention Relative to the Protection of
Civilian Persons in Time of War (Geneva, International Committee of the Red Cross, 1958) at 21:
"Paragraph 2 does not refer to cases in which the territory is occupied during hostilities; in such cases the
Convention will have been in force since the outbreak of the hostilities or since the time of war was
declared. The paragraph only refers to cases where the occupation has taken place without the declaration
of the war and without hostilities, and makes provision for the entry into force of the convention in this
particular circumstances. The wording of the paragraph is not very clear, the text adopted by the
Government of experts being more explicit. Nevertheless, a simultaneous examination of the paragraphs 1

and 2 leaves no doubt as to the latter's sense; it was intended to fill the gab left by paragraph 1".
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% Kretzmer, supra note 49, at 33: "...The above provision was revoked soon after the war. An order
enacted by the military commander of the area in august 1967 simply replaced the section in which this
provision appeared with another provision that had absolutely nothing to do with the Geneva Convention

as the supreme norm of the military law in the territories was repealed".

cligailly 3elsY) uiliall e 21 ady 23al) sl <7970 disel (378 i) (Al dical) ¥ colasles Gl ol 2 Lt ©
733 .02 22/4/1970 gl (Rapad) dall)

67 Kretzmer, supra note 49, at. 34. See also: Yoram Dinstein, "The International Law of Belligerent
Occupation and Human Rights" (1978) 8 Israel Yearbook on Human Rights 104, 107. Thedor Meron,
"West Bank and Gaza: Human Rights and Humanitarian Law in the Period of Transition" (1979) 8 Israel
Yearbook on Human Rights 106.

% Meron, supra note 15, at 542-543: "It is obvious that an occupying power is duty bound to apply such

conventions in the territories which it occupies”.
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"....the territorial position is thus sui generis and the Israel Government tried therefore to distinguish
between theoretical juridical and political problems on the one hand, and observance of the humanitarian
provisions of the fourth Geneva Convention on the other hand. Accordingly, the Government of Israel
distinguished between the legal problems of the applicability of the Fourth Geneva Convention to the
territories under consideration which, as stated, does not in my opinion apply to these territories, and
decided to act de facto, in accordance with humanitarian provisions of the Convention (Israel Yearbook
on Human Rights, Vol. 1 (1971) p. 266)".

! Ibid.
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> Meir Shamgar, "Legal Concepts and Problems of the Israeli Military Government- The Initial Stage"
in: (Meir Shamgar ed.), Military Government in the Territories Administered by Israel, 1967-1980, vol. I:

The Legal Aspects (Jerusalem, 1982) 13, at 33: "...the non- admission of the applicability of the Fourth

Geneva Convention expressed one of the fundamental standpoints of the Israeli authorities".
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3 A/32/PV 27, 10 October 1977: "In view of this [Jordan's] illegal annexation of the West Bank, the
Fourth Geneva Convention is not applicable".

75 A/32/PV 47, 26 October 1977: "Since Jordan never was a 'legitimate sovereign' in Judea and Samaria,
the provisions of the Fourth Geneva Convention- including those of article 49, which were intended to
protect the rights of the 'legitimate sovereign' — do not apply in respect of Jordan. Therefore, Israel is not
affected by these provisions, and need not consider itself restricted by them. In other word, Israel cannot
be considered an 'occupying power', within the meaning of the convention, in any part of the former
Palestine Mandate, including Judea and Samaria ... Israel position is that Fourth Geneva Convention is
not applicable to the territories. The Fourth Geneva Convention, where it applied — and to our knowledge
it has never formally been applied anywhere in the world- is intended for short-term military occupation
and is not relevant to the sui generis situation in this area. Moreover, even where the laws of belligerent
occupancy applicable, these rules, including the 1907 Hague regulations, contain no restriction on the

freedom of persons to take up residence in the areas involved".
1834 . a odlef 69 dlasdle eodlef Cagfar HL Allas b 3y, 7

"Suffice it for me to say here that the terms ' occupying power' and ' occupied territory', in fact have a
well-defined meaning in international law and refer to seizure by one Power of territory under the
sovereignty of another Power. Since ... Jordan in no way constituted a legitimate sovereign in Judea and
Samaria, the Fourth Geneva Convention cannot be said to apply to Israel's present administration of

Judea, Samaria and Gaza District.
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8 Shamgar, supra note 38, at 266.
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"Unfortunately much undo emphasis has been put on that part of Israel's position regarding the
applicability of the Fourth Geneva Convention which was only meant to reserve its position concerning
the final political status of the areas. Thus, the whole Israeli attitude on this question has been completely
distorted. Israel has stated that in the view of the sui generic circumstances of the conflict, the de jure
applicability of the Fourth Convention is doubtful. This position us based on the legal aspects of the legal
aspects if the history of the Arab-Israeli conflict' the details which are well known and have been stated
by us on the numerous occasions, including in previous Red Cross Conferences. But, as I have said
before, until the status of the areas is settled through direct negotiations, Israel applies on a de facto basis

of the Fourth Geneva Convention".
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"I should like to restate the official Israeli position on the applicability of the Fourth Geneva Convention
in the areas administrated by Israel since 1967, as follows: "Israel maintains in the view of the sui generic
of Judea ,Samaria and the Gaza District, the de jure applicability of the Fourth Geneva Convention to
these areas is doubtful. Israel prefers to leave aside the legal question of the status of these areas and has

decided, since 1967, to act de facto in accordance with the humanitarian provisions of that Convention".
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United Nations, The Question of the Observance of the Fourth Geneva Convention of 1949 in Gaza and
the West Bank, including Jerusalem, Occupied by Israel in June 1967 (1979) 3-14.

See also: I.C.R.C Annual Report (1987) at 83: "...in the conflict between Israel and the Arab countries,
the ICRC considers that the conditions for the application of the Fourth Geneva Convention are fulfilled
in all the occupied territories, namely the West Bank, the Gaza Strip, Golan and East Jerusalem, whatever

status the Israeli authorities ascribe to those territories...".
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% Felice Morgenstern, “Validity of the Acts of Belligerent Occupant”, (1951) 28 British Year Book of

International Law 291, at 303.
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Ibid, Morgenstern, at 303: "The Norwegian Supreme Court, in a letter addressed to the Ministry of Justice
in 1941, asserted its competence to determine the validity of decrees issued by the occupant in the light of
international law...Similarly, a Norwegian District Court Held in the Overland case, decided on 25
August 1943, that the decree of the occupant which set aside the allodial laws of Norway could not be

enforced".
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19 Ibid at 1822: "We are satisfied that we are bound by the general rule that the validity of laws made by
the legislature which is not sovereign, but the creature of some instrument of the Government, may be
questioned by the local courts on the ground that they are repugnant to some provision to be found in that
instrument".

'V Ibid at 1828: "In my opinion the ordinance as it is now stands is repugnant to and inconsistent with
the Order-in-Councilc 1922¢ and with a provision in article 2 of the Mandate and is not a valid Ordinance".
"2 Ibid at 1832: "In their Lordship's opinion that the Supreme Court was fully Justified in entertaining an
argument as to the validity of the Ordinance. The Ordinance was made under the authority of the Order-
in-Council of May 4« 1923« and if and so far as it infringed the conditions of that Order-in-Council the
local court was entitled and indeed bound to treat it as void".

1% Attorney General v. Altshuler, Misd. A 18/28 (1919-1933) 4 C.0.J. 1314.

1% John Quigley, "Judicial Autonomy in Palestine: Problems and Prospects” (1995-1996) 21 University
of Dayton Law Review 697, 702, 703:" "The Mandate period brought a significant advance in judicial

autonomy in Palestine....the Courts of Palestine during the Mandate period enjoyed the power to
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judicially review legislative enactments of the Palestine high Commissioner« who was the chief executive
and legislative officer. This judicial review grew out of the Palestine Order in Council¢ which as amended

in 1923« gave legislative power to the High Commissioner but specified that "[n]o Ordinance shall be

promulgated which shall be in any way repugnant to or inconsistent with the provisions of the Mandate.

Judges assessed enactments against the fundamental law as found in the mandate instrument".
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"% Eli Nathan, "The Power of the High Court of Justice Over Military Government" at Military
Government in the Territories Administrated by Israel 1967-1980, The Legal Aspects, Edited by Meir
Shamgar (Jerusalem, 1982) V. 1, at 109.
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"The immediate effect has been the legalization — or what Lon Fuller
called the "judicialization" of the conduct of the government...In reality,
however, the court had sided with the Military Government in most cases,
including those involving an array restriction on personal liberties. The
Court has thus played crucial role in legitimating Israeli rule over the
Occupied Territories, particularly in the eyes of the majority of the Israeli

polity and certain segments of the international community. It has also

reinforced the self-image of the Military Government"'**,
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2% Dan Simon, supra note 14, at 22 and 24.
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128 Felice Morgenstern, supra note 90, at 291, footnote 1: See, for the Expression of the view that the
courts of the occupant cannot review his Acts, Chan Taik v. Ariff Moosejee Dooply and Another, [1948]
S.C.R 454, decided by the High Court of Burma on 23 June 1948”.
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"33 Meir Shamgar, supra note 38, at 273: “No objection to these applications has been raised in the

supreme court by the representative of the Attorney General, and the right of the inhabitants to apply for
orders has not been questioned by the court. The policy is not to hinder inhabitants of the territory in

making use of the legal remedies available in Israel against acts of administration”.
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Government- The Initial Stage" in Military Government in the Territories

Administered by Israel, 1967-1980, vol 1, p. 13, 31.
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'8 Routh Lapitdoth, "International Law within the Israel Legal System", (1990) 24 Israel Law Review
451.

'87 Benvenisti, supra note 17, at 25: "Customary Law... is considered part of the domestic law. It is
binding, unless overpowered by statute. Treaties have no legal effects as such. To take effect they must be

incorporated by a statute".
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1% Benvenisti, supra note 17, at 25: "The rationale for this distinction relies on the separation of powers
doctrine. Since in Israel the government is empowered to conclude and ratify treaties, the claim goes that
the automatic incorporation of treaties would grant the government the power to introduce norms into the
Israeli system thereby bypassing the legislature".

"I Benvenisti, supra note 17, at 26: "The reliance on this doctrine does not protect the Israeli democracy
from abuse of governmental powers, but quite the opposite: it effectively insulates the government from
judicial enforcement of its international undertakings. When viewed in the context of treaties dealing with
protection of human rights against governmental interference, that protection of human rights against

governmental interference, that doctrine is all the more questionable".
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% Mazen Qupty, "The Application of International Law in the Occupied Territories as Reflected in the
Judgments of the High Court of Justice in Israel" ,in Two Decades of Israeli Occupation of the West
Bank and Gaza Strip (Emma Playfair ed. 1992) 87, at 121:" In our opinion, the most likely possibility is
that the Fourth Geneva Convention falls under the category of agreements which do not require the
approval of the of the Jordanian parliament, and as such, it has constituted part of the internal Jordanian
law since Jordan became a party to the Convention. Hence, this Convention was actually part of the
internal law which was in force on the eve of the occupation and the government of the occupying army is
obliged, in accordance with article 43 of the Hague regulations of 1907, to respect the existing law and to

operate in accordance with it".
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29 Simon, supra note 14, at 19: "belligerent occupation law, which is a segment of the international law
on land warfare, becomes operative after active warfare ceases one army takes control of it's enemy's
territory. This field of law neither condones nor outlaws occupation; its treats them as a realty and simply

tries to make them more decent".
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Shabti Rosenne, "A Communication to the Editor" (1980) 15 Israel Law Review 463-465.
Eli Nathan, "The Power of Supervision of the High Court of Justice over the Military Government", in:
M. Shamgar ed. Military Government in the Territories Administered by Israel, 1967-1980, Vol. 1: The
Legal Aspects (Jerusalem, 1982) at 137-141.
1> Theodor Meron, "The Geneva Convention as Customary Law" (1987) 81 American Journal of
International Law, 348, at 364.
1> Opphnheim-Lauterpacht, International Law, (7". Ed., 1952) I 451: "...are to large extent declaratory
of existing International Law- thought in some ways they go beyond the provisions of the Hague

Regulations and supersede them as between the Contracting Parties".

1% Shamgar, supra note 73, at 32.
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»* Adam Roberts, supra note 18, at 47: “The precise definition of “prolonged occupation’ is likely to be
point-less quest. ...It's taken to be an occupation that lasts more than 5 years and extends into a period

when hostilities are sharply reduced- i.e., a period at least approximating peacetime”.
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Admund Schwenk, "Legislative Power of the Military Occupant under Article 43, Hague Regulations"
(1945) 54 The Yale Law Journal, at 393-416, at 393, referring to Leurquin saying that: "When the
occupation is prolonged and when owing to the war the economic and social position of the occupied
country undergoes profound changes, it's perfectly evident that the new legislative measures are essential

sooner or later"
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- Yoram Dinstein, “The Israel Supreme Court and the Law of Belligerent Occupation: Article 43 of the

Hague Regulations”, (1995) 25 Israel Yearbook on Human Rights 1.
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244 Meron, supra note 15, at 550: ”One should, however, be worry of carrying such a test, inconclusive as
it is, beyond this point. In practice the standard implicit in the test may be abused by an occupant

interested in a gradual extension of its laws to the occupied territory under a strategy of creeping
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annexation. Except in cases of occupation of a country where a system of racial, religious, or political
discrimination prevailed, an occupant has the duty to respect the institutions of the occupied territory,
especially when they reflect an enlightened regime. It may not introduce changes simply on the ground
that it is "upgrading" the local institutions to the level obtaining in the occupant's own country and that it

is in the interest of the local population”.
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3 Yoram Dinstein, supra note 67, at 8: “The majority opinion developed a “powerful” argument

concerning the special circumstances of the prolonged occupation, in the course of which the changing
needs of the civilians population become ever more compelling. When occupation endures for many
years, conditions cannot be frozen: tempora mutantur and the occupying power must be given some
latitude in modifying the legislation in force”. See also: Roberts, supra note 18, at 94-95. See also Meron,
supra note 15, at 548: "The court emphasized that an occupying was duty bound to be concerned with the
welfare of the local population. Especially in cases of prolonged military occupation, when important
changes occur in the economic and social conditions of the occupied territory, new legislative measures

may be essential to adapt the law to the changing needs of the population”.
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"7 Gerhard Von Glahn, “Taxation under Belligerent Occupation”, in International Law and the
Administration of the Occupied Territories, Two Decades of Israeli Occupation of the West Bank and
Gaza Strip (Emma Playfair ed. 1992) at 372: "The present writer disagrees with the decision of the court
as to the validity of the VAT under the rules of customary international law. He believes that the court's
decision did not incorporate convincing evidence that the new tax served to improve (or even maintain)
the civil life of the population, nor that there was shown any evidence that the imposition of the new tax
served the needs of the occupying Israel Defense Forces. In part his belief is based on the statistics
included in the decision, since many of them related to the years before the tax was imposed, and other
data intimated that only a very small percentage of the total population would derive benefits from the tax,
not the population as a whole. Furthermore, no mention was made in the 131 pages of the typewritten
opinion of the fact that the very high percentage of the area's population (that is, the West Bank and Gaza
Strip) consists of the residents of the various refuge camps. Those persons would not benefit from the
imposition of the VAT. The present writer is therefore is convinced that the Value Added Tax was

imposed in violation of the Hague Regulations of international law".
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"It should also be mentioned again that, despite repeated and unequivocal
assertions by the court in its decision, the passage of time involved in the
duration a belligerent occupation does not affect the validity of the rules
laid down in the Hague Regulations. No occupant can deviate from the

limitations imposed by that instrument without committing an illegal
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" Ibid, at 372-373.

7 Kretzmer, supra note 49, at 63: "Authorities on the international law of belligerent occupation agree
that the term "absolutely prevented" cannot be taken literally. Some flexibility must be allowed in
exercise of governmental functions in the occupied territories, especially when the occupation is
prolonged and conditions change".

280 Kretzmer, supra note 49, at 63: "Nevertheless, the Court's interpretation has stripped the restrictions on
the legislative changes of any significant meaning".

1 Kretzmer, supra note 49, at 65: "...Regarding settlers as part of the local population for the purposes

of article 43 is highly problematical. Its implications are far reaching. Article 43 attempts to resolve the

potential conflict between the government duties of an occupant bound to ensure civil life in the occupied
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territories and nonsovereign and the temporary nature of the occupation by limiting the power to change
laws to those cases in which changes absolutely cannot be prevented. By broadening the meaning of the
civil life to include all the interests of the local population and allowing changes in the local law to
promote those interests, the court had already weakened the restraining influence of article 43. if the test
is the interests of the local population and the Israeli settlers in the area become part of that population,

the potential of changes the law becomes almost unlimited".
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> Admund Schwenk, "Legislative Power of the Military Occupant under Article 43, Hague Regulations”
(1945) 54 The Yale Law Journal 393, at 400: "It is therefore not astonishing that the scope of this clause
has been stated in different terms. President McKinley, in his order to the Secretary of War on the
occupation of Santiago de Cuba by the American forces, speaks of a "new order of things," which
justifies changes of legislation of the occupied country. [FN27] Hyde states that the occupant is
absolutely prevented from respecting the laws of the occupied country if they conflict "with the security
of his army or its support, efficacy, and success." [FN28] Garner suggests that military security or
interests is a test for permissible change of the laws. [FN29] Wilson considers the occupant entitled to
abrogate the existing laws of the occupied country if they are "detrimental to the occupant." [FN30]
Oppenheim submits that a change of the laws of the occupant is permissible if "necessitated by [the
occupant's] interest,” [FN31] or "by military necessity." [FN32] Feilchenfeld believes that the laws may
be changed if the change is "sufficiently justified." [FN33] Fenwick thinks that the occupant need not
respect the laws of the occupied country if they are not "compatible with the existence of a state of war
and the safety of the army of occupation." [FN34] Stauffenberg regards a change of the laws of the
occupied country permissible if it is justified by "necessity of the war, public safety, and welfare of the
population." [FN35] Meurer takes the position that the existing laws in the occupied country may be
changed in so far as "unsurpassable military obstacles exist." [FN36] He believes, however, that such
"unsurpassable obstacles" will soon turn out to be in existence. [FN37]"

26 Ibid at 401: ""It is therefore submitted that the term "empéchement absolu" means nothing but
"absolute necessity." [FN40] This interpretation is warranted by the historical fact that the term is merely
a rephrasing of the word "necessity" in Article 3 of the Declaration of Brussels. As a result, the occupant,
in restoring public order and civil life, must respect the existing law of the occupied country unless he is
prevented from doing so by "absolute necessity".

BT U.S. War Dep't, Rules of Land Warfare (FM 27-10) (1940). See Schwenk Ibid, at 401, Footnote 40.
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288 Schwenk, supra note 285, at 402: "Rule 285 states that, in the suspension of existing laws, it is the
principal object of the occupant "to provide for the security of the invading army and to contribute to its
support and efficiency and the success of its operations," and provides that "in restoring public order and
safety [the occupant] will continue the ordinary civil and criminal laws of the occupied territory which do
not conflict with this object."

% Ibid at 402: "In fields other than the restoration of public order and safety, however, Rule 286 applies
and permits a change of the laws of the occupied country only if such a change is necessitated by "the
exigencies of the military service."

0 Ibid at 402: "As far as the promulgation of new laws is concerned, Rule 288 permits such
promulgation in cases of "military necessity."

1 Ibid, Schwenk, supra note 285, footnote 40: "Cf. Article 366 of the English LAWS AND USAGES
OF WAR ON LAND: "If demanded by the exigencies of war, it is within the power of the occupant to
alter or suspend any of the existing laws, or to promulgate new ones, but important changes can seldom

be necessary and should be avoided as far as possible."
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3 Raja Shehadeh, "The Legislative Stages of the Israeli Military Occupation", in International Law and
the Administration of the Occupied Territories, Two Decades of Israeli Occupation of the West Bank and
Gaza Strip (Emma Playfair ed. 1992) at 151: "The one man parliament continues to produce amendments
and additions to the Jordanian law in force when the Israeli army conquered the West Bank, without a

process of consultation at any level with the local Palestinian inhabitants".
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% Shehadeh, supra note 293, at 151: "In 1982, fifteen years after the beginning of the Israeli Occupation,
the military orders were finally published in their totally. Many of the secondary regulations as well as

number of orders made by virtue of the published orders, still remain unavailable".
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% Allison M. Fahrenkopf, supra note 60, 125: “Isracl has been deporting Palestinians since the
occupation began in 1967, although the number of deportations began to drop in 1978 due to international
protests, including these made by the united states. Israel resume the practice as part of its effort to quell
the Palestinian uprising in the occupied territories that began December 9, 1987”.

70 Ibid at 127: “Although the Israeli Justice system provides a reviewing process for ordered

deportations, its courts have reversed very few orders since 1967”.
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% Jean s. Pictet, supra note 62, at 278-279: "Article 49 is derived from the Tokyo Draft which prohibited
the deportation of the inhabitants of an occupied country. As a result of the experience of the Second
World War, the International Committee of the Red Cross submitted this important question to the
government experts who met in 1947. On the basis of the text prepared by the experts the Committee
drafted detailed provisions which were adopted in all their essentials by the Diplomatic Conference of
1949. The first of the six paragraphs in Article 49 is by far the most important, in that it prohibits the
forcible transfer or deportation from occupied territory of protected persons...The authors of the
Convention voted unanimously in favour of this prohibition, but there was some discussion on the

wording..... The prohibition is absolute and allows of no exceptions, apart from those stipulated in

paragraph 2. It is, moreover, strengthened by other Articles in the cases in which its observance appeared
to be least certain" (emphasis added - G.N.)

38 Jean s. Pictet, supra note 62, at 3-4: "When the war was over the International Committee tried to
make good this very unfortunate gap in positive international law, endeavoring above all to reaffirm legal
principles which were still entirely valid in spite of the manner in which they had been distorted and
circumvented. In 1921 the Committee proposed to an Inter-national Red Cross Conference that the text of
a Convention for the protection of civilians should be studied at the same time as the Prisoners of War
Code. Assured of the support of the Red Cross Conferences, it prepared a preliminary draft Convention,
the main provisions of which prohibited the deportation of the inhabitants of occupied countries and the
execution of hostages and guaranteed the right of civilians to exchange correspondence and receive relief.
Civilians in enemy territory were to be allowed to return to their home country unless there were reasons
of State security to prevent this ;internees were to enjoy the same conditions as prisoners of war. .... The
International Committee persevered in its efforts and prepared a new and more complete draft which was

adopted by the Inter- national Red Cross Conference in Tokyo in 1934".
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"Unlawful, deportation or transfer.-This refers to breaches of the provisions of Articles 45 and 49. The

unhappy experiences of the Second World War have made it necessary to prohibit deportation completely
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in this Convention. In the same way, transfers are forbid- den except in cases where the safety of the
protected persons may make them absolutely necessary. Provisions doubtless do exist in the national
penal codes which would enable these breaches to be punished by analogy: coercion or deprivation of
personal liberty are quite common examples, but in this particular case the coercion is exercised by the
authorities and it is not, therefore, easy to deal with it by analogy with offences against ordinary law.
These breaches should therefore be the subject of special provisions".

% Jean s. Pictet. Supra note 59, at 590: "This Article [146] is the cornerstone of the system used for the
repression of breaches of the Convention. That system is based on three essential obligations laid upon
each Contracting Party: to enact special legislation ;to search for persons alleged to have committed
breaches of the Convention ; to bring such persons before its own courts or, if it prefers, to hand them
over for trial to another High Contracting Party concerned.

The provision also refers to the list of grave breaches given in article 147 and ends with the statement of

the safeguards of proper trial and defence by which accused persons shall benefit".

gl Casa 4881 e 146 30l

sl Cagia 4881 e 147 okl #0

Jas Ayl Agliall Aol pige b olal bl jlail 1998 55a3 17 ¢ 3all Lafpalf Luilind) LaSaall slu¥f Logy pllii ¥
:(24.4.2010) Fpb 43

<http://www.icc-cpi.int/Menus/ICC/Legal+Texts+and+Tools/Official+Journal/Rome+Statute.htm>.
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¥ Ronen Shamir, "Landmark Cases and the Reproduction of Legitimacy: The Case of the Israel's High
Court of Justice" (1990) 24 Law and Society Review 781, at 785-786: "The HCIJ's record shows that in the
course of twenty years of occupation, from 1967 till 1986, residents of the occupied territories had
submitted 557 petitions to the court. The cases the court heard during these years included matters of land
and property confiscations and seizures, deportations, limits on the freedom of speech and the freedom of
movement, demolition of houses, administrative detentions, and numerous other administrative decisions
concerning taxation, permits of residency, and work permits. The overwhelming majority of these
petitions were removed, compromised, or settled in one way or another (see Appendix 1). [FN4] Sixty-
five petitions reached adjudication and were officially published as HCJ decisions in matters of dispute
between the Israeli government and its agents (e.g., the military) and the residents of the territories. In
deciding these cases, the court gradually established legal doctrines and judicial constructions that
covered most of the debated issues. Five of the sixty-five adjudicated cases upheld at least some of the
arguments of the petitioners. All five were decided in 1979-80, over a time span of less than two years
(see Appendix 1)".

% Shamir, Ibid at 785.
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"The Palestinian people living under Israeli occupation in the West Bank

and Gaza...have been and continue to be severely victimized by systemic

and gross violations of their fundamental rights under international

humanitarian law".*’
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